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Petition  for  a  sale  for  support  and  Maintenance, 343 

Proceeds  of  sale,  dte '^ »        343 

Directions  as  to  sales^       » 343 

Petition  to  coa?ey  where  idiot,  &c,  is  mortgagee,.  &c 343 

Effect  of  fonveyances, » ^....  344 

When  leave  to  sell  refused,      344 

Sale,  by  whom  conducted,       ^ .  344 

Sale  to  be  reported, ^...  344 

5.  Partition  and  sale  of  their  real  estate,        ^ ^^...  344 
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Sect.  1.    Bill  to  dissolve  BMirriage  contract. 

I.  On  the  gronnd  of  the  nullity  of  the  marriage, *. '      345 

Ist.  Becanse  of  non-age, 346 

3d.  Because  of  a  former  marriage,  .^....        ^ » 846 

3d.  Because  of  idiocy  or  tuDBcy, 347 

4th.  Because  procured  by  force  or  fraud, * 348 

5th.  Because  of  physical  incapacity* 849 

Proceedings  in  suits  to  annul  marriages,        350 

Bills  by  femes  covert, 850 

Bill  to  be  sworn  to, , 250 

Evidence, 350 

Reference  to  take  proof,  251 

Dismissing  bill, 251: 

Feigned  issue,  251 

Hearing,    253 

Effect  of  sentence  of  nullity,  S252 

II.  Bill  to  dissolve  laarriage  contract  on  the  ground  of  adoltery,        353 

Divorces  for  adsltery,  when  decreed, 352 

When  divorce  wiU  be  refused,         358 

Procurement  or  connivance,    »....  253 

Condonation  or  forgiveness,      »....  354 

Suit  not  brought  in  time, 255 

Adultery  of  complainant,         255 

Bill,    256 

Suit  by  a  wife, 257 

Suit  against  a  wife,  ^ 257 
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Reference  to  master,        .«•  257 

Master's  report, ^ 256 
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260 
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261 
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262 
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963 
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Proofs _ 

264 
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264 
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Methods  of  proceeding  ior. 

275 

tfaii,..         .v.*-.-.        .......        ..-...«        .....'.        ...... 
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Interrogatories, ...... 
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Wto  may  apply, 
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382 
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Sect.  1. 

When  proper,  and  how  commenced* 

Jorisdiction, 

284 

Title  of  complainant, 

285 

Partition  when  state  is  interested,           

286 

Claims  barred,           

286 

Suit  how  commenced, 

286 

3. 

Parties  to 

287 
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Bill,  or  Petition. 
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290 
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Service  of, 
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Final  decree, 
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Method  of  conducting  sale, 
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Report  of  sale, 
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Shares  of  unknown  and  absent  owners, 

311 
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Proceedings,  where  to  be  entered,      319 


BOOK  VI. 

COSTS. 

CHAP.  L 

OENERAL  RULES  RESPECTING   THE   GRANTING   OR  REFUSAL  OF.      321 

CHAP.    II. 

APPORTIONMENT  AND   SET   OFF. 

Sect  1.    Apportionment, 325 

a.    Setoff,. 326 


XXii  ANALYSIS. 


CHAP.  Ill- 


COSTS   OUT    OF   THE   PUNll. 

Sect.  1.    Iq  what  Mses  allowed, 328 

Traateea,  agenta,  roceivera,  aad  peraonal  Mpreaentativea,    338 

In  auita  for  the  admiDiatraUoii  oTasaeta, 831 

On  ambiguoua  willa, 332 

^               On  ambigooua  deeda, 332 

'               On  billa  of  interpleader,            .„ 333 

On  billa  of  faKecioeure,             333 

In  creditora*  aoita,      ."        334 

Guardian  ad  litem,     334 

On  billa  filed  by  order  of  court 33i 

a.    Oat  of  what  fu»d,         ^ 334 


CHAP.  IV. 


TAXATION  AND  RBTAXATION. 


SecUl. 

Principlea  of  taxation,    
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PRECEDENTS  OF  PROCEEDINGS  IN  A  CAUSE  FROM    ITS  COMMENCE- 

MENT  TO  A  DECREE. 
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BILL   OF   COMPLAINT. 

No.  1.    BiU  bj  an  iniiiDt,  suing  by  hit  next  friend,  against  exeeirtOTs,  for  a  legacy,...  353 

Commencements  of  bills. 

BiU  by  a  married  woman  suing  by  her  next  friend, 357 

By  husband  and  wife, 357 

Bill  by  a  corporation, 35d 

Bill  by  Attorney-General,         358 

Bill  by  Attorney-General,  on  the  relation  of  others, 358 

Bills  by  idiots  and  lunatics,  sning  by  their  committee,         358 

By  creditors,  legatees,  &c.  on  behalf  of  themseWes  and  other  persons  of 

the  same  class,        358 
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As  to  a  deed  set  forth  in  bill,      358 

As  to  the  making  of  applications  and  requests,        358 

Prayers  of  Bills, 358 

1.  To  restrain  proceedings  in  a  court  of  law,  and  for  an  injunction^ 358 

8.  For  an  account  of  the  rents  and  profits  of  a  testator's  real  estate, 359 

3.  For  an  account  of  money  had  and  received,        359 

4.  For  the  prodociion  of  deeds  and  papers,             359 

5.  For  an  account  of  personal  estate,    3G0 

6.  For  a  ne  exeat,  , 360 

7.  In  suits  against  the  United  States  or  a  state,      360 

8.  In  suits  againat  a  corporation, 360 

Methods  of  signing  bill. 

Bill  by  a  private  person,  not  sworn  to,  so  as  to  require  an  answer  on  oath,  360 

Where  complainant  sues  in  person,          361 

Bill  by  a  corporation,  not  sworn  to,          361 

Bill  by  a  corporation,  sworn  to, *.  361 

Bill  by  an  infant,  suing  by  hi*  next  fciend,           361 
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Bill  asking  for  an  injonction,  or  discovery,  or  requiring  an  anawer  on 

oath,         361 

Methods  of  swearing  to  bill. 

By  an  agent  or  attorney,  361 

Bill  by  a  corporation, 361 

6/  an  attorney  in  fact f.        362 

No.  2.  ,  Affidavit  annexed  to  bill,  to  prevent  dissolntion  of  injunction, 362 

CHAP.  II. 

PROCESS   FOR   APPEARANCE. 

No.  3.     Subpoena  to  appear,  363 

No.  4.     Affidavit  to  obtain  an  attachment  for  not  appearing,  where  sobpcena  has  been 

served,  but  not  personally, 364 

No.  5.    ^-^^^"^^^^  ^°  obtain  an  attachment  for  not  appearing,  where  sobpoMia  has  been 

personally  served,         ■     364 

No.  6.    Order  for  an  attachment  for  not  appearing, 365 

No.  7.    Attachment,      365 

Alias  attachment, 366 

Pliiries  attachment,  366 

How  endorsed, 366 

Return  to 366 

No.  8.    Bond  on  attachment.        367 

No.  9.    Order  for  alias  attachment,  whcro  defendant  fails  to  appear  on  return  of  fttiach- 

ment,  a  fier  having  given  bond,     368 

No.  10.    Order  for  leave  to  prosecute  bond  in  the  case  mentioned  in  No.  9,. .         368 

No.  11.    Order  that  register  enter  defendant's  appearance,  or  that  bill  be  taken  as  con- 
fessed, in  the  case  mentioned  in  No.  9,       368 

No.  12.    Order — ^when  defendant  appears,  or  is  brought  into  court,  on  return  of  attach- 
ment, and  admits  his  contempt-^that  he  enter  his  appearance  (or  put  in 

his  answer)  within  a  specified  time,. 369 

No.  13.    Order  for  commitment,  upon  disobedience  of  No.  12, 370 

No.  14.    Order — in  the  case  mentioned  in  No.  12 — that  the  bill  be  taken  as  confessed 

and  that  the  defendant  be  committed  until  the  costs  are  paid, 370 

No.  15.    Order— -in  the  case  mentioned  in   No.  12,  where  defendant  denies  his  con- 
tempt— directing  the  filing  of  interrogatories, . . 371 

No.  16.    Interrogatories  for  the  examination  of  a  party,  in  pursuance  of  No.  15^       372 

No.  17.    Answer  to  interrogatories, 373 

No.  19.    Order  convicting  defendant  of  a  contempt,  after  his  examination  upon  inter- 
rogatories,         373 

No.  20.    Mittimus,  or  warrant  of  commitment  for  contempt  in  not  appearing,  374 

No.  21.    Order  for  a  pluries  attachment,  where  defendant  makes  default  a  second 

time *        375 

No.  22.    Order  for  attachment  against  sheriff  for  not  returning  an  attachment,        375 

No.  23.    Interrogatories  for  the  examination  of  sheriff,  under  No.  22,        376 

No.  24.     Order  for  a  habeas  corpus,  on  a  return  to  an  attachment  that  the  party  is  al- 
ready in  custody,  378 

No.  25.    Habeas  corpus  in  pursuance  of  No.  24, 378 

No.  26.    Attachment  with  proclamations,     379 

No.  27.     Commission  of  rebellion, , 379 

No.  28.    Order  for  sheriff  acting  as  sergeast-atarmtt 380 
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No.  99.    Wamot  to  sheriff  acting;  as  sergeant-at-aimsi  onder  No»  28,      381 

No.30.    Order  for  a  seqaestration, 381 

No.31.    Writ  of  seqaestratioD,      38S 

No.  33.    Notice  to  tenants  to  attorn  to  sequestrators 383 

No.  33.    Affidavit  to  obtain  order  for  tenants  to  attorn, 363 

No.  34.     Order  directing  tenants  to  attorn,  &c.,  to  commissioners, 384 

No.  35.    Order  for  examination  of  claimant  pro  interesse  suo,     384 

No.  36.    Order  for  a  distringas,  to  compel  appearance  of  a  corporation,    365 

No.  37.    Distringas  in  pursuance  of  No.  36, ^ 386 

Endorsed, 386 

Alias  distringas,        386 

Pluries  distringas,     386 

No.  38.    Seqaestration  to  compel  appearance  of  a  corporation, 387 

CHAP  III. 

APPEARANCE. 

No.  39.    Petition  by  infant,  for  appointment  of  a  guardian  ad  litem,          387 

Consent  of  guardian, 388 

Affidavit  of  signature, 368 

Certificate  of  vice  chancellor,  or  master, 363 

No.  40.     Order  appointing  guardian  ad  litem  on  petition  of  infant, 389 

No.  41.     Petition  by  complainant  for  appointment  of  a  guardian  ad  litem  for  an  infant 

defendant,       389 

No.  42.     Order  for  appointment  of  guardian  ad  litem,  on  petition  by  complainant,   390 

No.  43.    Order  making  last  order  absolute, ^ 390 

No.  44.    Petition  by  a  relative  of  infant  for  appointment  of  guardian  ad  litem,        391 

CHAP.  IV. 

PROCEEDINGS  TO  COMPEL  AN  ANSWER. 

No.  44  a.  Older  to  answer,  or  thai  bill  be  taken  as  confessed,      391 

No.  44  b.  Affidavit  that  discovery  is  necessary,               392 

No.  44  c.  Order  to  answer,  or  that  an  attachment  issue, 392 

No.  45.    Affidavit  of  neglect  to  file  answer, 392 

No.  46.    Order  for  sttachment  for  not  answering,        393 

No.  47.    Attachment  for  want  of  an  answer, 393 

No.  48.    Older  for  a  sequestration  for  not  answering, 394 

No.  49.     Order  for  commitment,  du;.,  upon  attachment  for  want  of  an  answer,        394 

CHAP.  V. 

TAKING    BILLS   AS    CONFESSED. 

Na  50.    Affidavit  of  service  of  subpoeos,      395 

No.  51.    Order  to  take  bill  ^  confessed,  for  not  sppearing,  where  the  subpoena  has  been 

personally  served,          395 

No.  52,    Order  pro  confesso  where  defendant  b  taken  on  an  attachment,  and  being 

bailed,  he  fails  to  appear, 395 

ToL.  U.  4 
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No.  53.    Order  pro  confeaso  where  defendant  appears  personally  on  retam  of  attach- 
ment, or  is  brought  in  by  aheriff,  but  refuses  to  enter  bb  appearance,     39B 

No.  54.     Affidayit  to  obtain  order  of  pablication,  wh^re  defendant  is  a  non-resident,....    396 
No.  55.    The  like  where  defendant  reaides  in  this  state,  hot  is  absent  therefrom,  or  from 

his  place  of  residence,  or  is  concealed,        396 

No.  56.    The  like  where  defendant's  last  known  place  of  residence  was  in  this  state, 

bat  bis  present  place  of  residence  cannot  be  ascertained,         397 

No.  57.    Order  of  publication  for  absent,  concealed,  or  non-resident  defendant 398 

No.  58.    Petition  for  appointment  of  guardian  ad  litem  for  an  infant,  alter  publication 

of  an  order  to  appear,    398 

No.  59.    Affidavit  of  publication  of  notice  of  order  to  appear,    399 

No.  60.    Affidavit  of  defendant's  non-appearance,       < 399 

No.  61.    Order  taking  bill  as  confeaaed,  and  directing  a  reference,  after  publication  of 

notice  of  order  to  appear, 399 
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THE    DEFENCE   TO  A   SUIT. 

No.  63.    Order  that  complainant  deliver  copy  bill,        400 

No.  63.    Affidavit  of  non-delivery  of  bill,      401 

No.  64.    Order  dismissing  suit,  for  non-delivery  of  a  copy  of  bill, 401 

No.  65.    Exceptions  to  bill  for  scandal  and  impertinence, 401 

No;  66.    Order  for  production  of  a  paper  by  complainant, 402 

No.  67.    Petition  to  obtain  security  for  costs, 403 

No.  68.    Order  for  security  for  costs, 403 

No.  69.    Bond  for  costs, 403 

No.  70.    Notice  of  filing  bond  for  costs,        404 

No.  71.    Notice  of  excepting  to  bond  for  costs, 404 

No.  72.    Affidavit  of  justification  by  sureties  in  bond  for  costs, 405 

No.  73.    General  demurrer  to  whole  bill  for  want  of  equity,      405 

No.  74.    Demurrer  to  part  of  bill  only,  406 

No.  75.    Demurrer  for  want  of  parties,  406 

No.  76.    Demurrer  for  multifariouaness,        406 

No.  77.    Demurrer  coupled  with  an  answer, 407 

No.  78.    Plea 407 

No.  78  a.  Plea  of  former  soit  pending, 408 

No.  79.    Plea  of  want  of  proper  parties,        408 

No.  80.    Plea  coupled  with  an  answer,         409 

No.  81.    Replication  to  plea, 409 

No.  8S.    Order  of  reference  on  plea  of  a  former  suit  pending,    410 

No.  83.    Order  directing  plea  to  stand  for  an  answer, 410 

No.  84.    Answer  to  a  bill  brought  by  an  infant,  against  executors,  for  a  legacy,       410 

Titles  of  answers. 

By  an  infant,     413 

By  a  single  defendant,      41 

Joint  answer  by  adulta  and  infants, 418 

"Where  the  bill  misstates  the  names  of  defendants,        413 

By  husband  and  wife,       413 

By  a  lunatic  or  idiot,         413 

Commencements  of  answers, •« • 413 


ANALYSIS.  xxvi 

Joint  answer,     418 

By  M  infant,      412 

Bj  t  fonnal  paitj  who  is  c  stringer  to  the  &cts,        413 

Cooclauons  of  answers — 

Where  party  claims  the  same  benefit  of  defence  as  if  the  bill  had  been  demur- 
red to  for  want  of  equity,             413 

No  8ik    Order  to  take  answer  without  oath  or  signature*           413 

No.  66.    Petition  of  wife,  for  leave  to  answer  separately  from  her  husband,             413 
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when  proper. 


Ws  have  already  stated  in  what  cases  a  revivorof  a  suit  is  necessaiy^ 
ttd  when  it  may  be  revived  by  petition  under  the  statute.  {Ante^  VoL 
L  p.  679, 680.)  It  remains  to  be  shown  when  a  suit  may  ba  revived 
fcy  a  bill  of  revivor. 
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It  is  to  be  observed  that  the  statute  authorizing  the  revival  of  suits  on 
a  summary  application  to  the  court  by  petition,  although  intended  to 
provide  a  substitute  for  a  bill  of  revivor,  does  not  prohibit  such  «  bill 
in  any  of  the  cases  coming  within  the  provisions  of  the  statute.  A  bill 
may  therefore  be  filed  whenever  there  is  a  proper  case  for  it,  notwith- 
standing the  statute  has  provided  another  method  of  reviving  a  suit,  by 
a  cheaper  and  more  simple  process.  But  if  a  bill  of  revivor  is  filed  in 
a  case  where  an  application  by  petition  would  do  as  well,  the  court 
would  doubtless  consider  that  circumstance  in  connection  with  the  ques- 
tion of  costs. 

There  are  many  cases,  however,  in  which  a  bill  of  revivor  is  the  only 
remedy.  Thus,  if  the  parties  against  whom  a  suit  is  sought  to  be  re- 
vived are  beyond  the  jurisdiction  of  the  court,  or  cannot  be  found,  to  be 
served  with  the  order,  the  suit  cannot  be  revived  on  petition ;  as  the 
statute  authorizing  proceedings  by  petition  has  not  provided  for  any 
proceeding,  by  advertisement  or  otherwise,  against  absentees;  and  the 
general  act  as  to  proceedings  against  absent  defendants,  speaks  only  of 
such  proceedings  after  the  filing  of  a  bill.  In  such  cases,  therefore,  a 
formal  bill  of  revivor  must  be  filed,  and  the  like  proceedings  had  to  ob- 
tain the  appearance  of  the  defendants  as  are  required  in  the  case  of  ab- 
sent, concealed,  or  non-resident  defendants.(a)  So,  where  supplemen- 
tary matter  must  be  combined  with  that  appropriate  to  a  pure  case  of 
revivor,  a  bill  must  be  resorted  to.(6)  So,  on  a  proper  application  by 
an  heir  at  law  to  revive  under  the  statute,  if  either  his  legitimacy  or  his 
alienage  is  disputed,  the  court,  in  its  discretion,  may  deny  the  applica- 
tion, and  direct  a  formal  bill  of  revivor  to  be  filed ;  so  as  to  enable  the 
defendant,  either  by  plea  or  answer,  to  contest  his  right  to  revive.(c) 
And  as  the  statute  authorizing  the  revival  of  suits  by  petition  does  not 
apply  to  the  abatement  of  n  suit  by  the  marriage  of  a  female  complain* 
ant,  t)Ut  only  to  revivals  of  suits  which  have  abated  by  the  death  of  a 
party,  the  proper  course  in  such  a  case  is  to  proceed  by  bill  of  revi- 
vor.i.c^)  But  if  a  female  complainant  marries  pending  a  suit,  and  after^ 
wards,  before  revivor,  her  husband  dies,  a  bill  of  revivor  becomes  un- 
necessary, her  incapacity  to  prosecute  the  suit  being  removed.  The 
subsequent  proceedings  ought,  however,  to  be  in  the  name,  and  with 
the  d^ription,  which  she  has  acquired  by  the  marriage.(e) 


(a)  WilkiDSOD    V.     Pariah,    3    Paige,        (d)  Qaackdobash  t.  Leonard,  io  Ch^ 
653.  Feb.  21st,  1843.    Durbaine  t.  Knight,  1 

(h)  Dottglaaa  ▼.  Sherman,  2  id.  360.         Vernon,  318. 

(c)  Id.  364.  (<)  Godbin  t.  Earl  Ferrara,  Mitf.  47* 

note. 
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Par  costs,]  In  general,  the  conrt  will  not  permit  a  suit  to  be  revived 
for  the  purpose  of  deciding  the  question  of  costs  only ;(/)  the  general 
mle  being  that  if  a  party  die  before  taxation  of  costs,  there  can  be  no 
revivor  in  respect  of  costs  only  against  his  personal  representative8.(g^) 
The  rule  does  not,  of  course,  apply  where  any  thing  else  is  directed  by 
ibe  decree,  which  remains  unexecuted.  If  by  the  decree  the  party  is  to 
pay  a  sum  of  money — or  if  a  duty  is  decreed — if  he  is  to  deliver  over  a 
bond,  or  deed,  or  writings — or  if  any  thing  is  annexed  to  the  decree  be- 
sides costs — the  suit  may  be  revived.(A)  It  is  to  be  remarked,  also,  that 
the  rule  applies  only  to  costs  which  remain  untaxed  at  the  time  when 
tbe  abatement  takes  place.  If  tiiey  have  been  actually  taxed,  there 
may  he  a  revivor  for  them.(t) 

Whether  the  abatement  occurs  by  the  death  of  the  party  who  is  to 
pay,  or  of  the  party  who  is' to  receive  the  costs,  makes  no  difference  with 
respect  to  the  above  rnle.(A:) 

The  only  exceptions  to  the  general  rule  above  laid  down,  that  there 
can  be  no  revivor  for  costs  only  which  have  not  been  taxe<J«  before  the 
abatement  happened,  are  where  they  are  directed  to  be'  pcfid  out  of  a 
particular  estate  or  fund,(/)  or  are  decreed  against  aii  executor  out  of 
assets  ;(m)  in  which  cases  they  are  considered  as  a  charge  or  lien  on  the 
estate,  and  not  upon  the  person,  and  therefore  do  uof  come  within  the 
principle  of  courts  of  law  ^on  analogy  to  which  the  rule  is  founded,) 
ih^i  actio  personalis  moritur  cum  persona. 

What  abatements  may  be  remedied  by.]  With  respect  to  the  species 
of  abatement  which  may  be  remedied  by  bill  of  revivor,  it  is  laid  down 
that  whenever  a  suit  abates  by  death,  and  the  interest  of  the  deceased 
is  transmitted  to  that  representative  which  the  law  gives  or  ascertains — 
as  an  heir  at  law,  executor  or  administrator — so  that  the  title  cannot  be 
disputed,  at  least  in  the  court  of  chancery,  but  the  person  in  whom  the 
title  is  vested  is  alone  to  be  ascertained,  the  suit  may  be  continued  by 
bill  of  revivor  mcrely.(/t)  So,  also,  if  a  suit  abates  by  the  marriage  of 
a  female  complainant,  and  no  act  is  done  to  affect  the  rights  of  the  party 
but  the  marriage,  no  title  can  be  disputed  ;  the  person  of  the  husband 


(/)    Mitf.    202.     2   Eq.    Ca.    Ab.   3.  Dick.  62.     Blower  y.  Morrets,  3  Atk. 

Jopp  ▼.  Geerinor.  5  Mad.  375.  772. 

{g)  Id.  ib.     Hall  ▼.   Smith,  1  Bro.   C.  (k)  3  Dan.  199.    Jopp  t.  Gearing,  5 

C.  438.    2    Mer.    1 13.     3  Mad.  377.   3  Mad.  375. 

Ves.  195.    But  tee  Travis  ▼.  Waters,  1  \l)  Blower  ▼.  Morrets,  3  Atk.  779. 

John.  Ch.  Rep.  85.  Kemp  v.  Mackrell,  id.  812     Johnson  r. 

{h)  For.   Rom.  181.    Johnson  r.  Peek,  Leake,  cited  3  Atk.  773. 

9  Ves.  465.  (m)   Beames  on  Costs,  ed.  1840,  p. 

(0  Lowien  v.  Corporation  of  Colches-  132. 

ler,  2  Mer.  114.     Edgill  r.  Brown,    1  (n)  Mitf.  09. 
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being  the  sole  fact  to  be  ascertained,  the  suit  may  be  continued  in  this 
case  likewise,  by  the  bill  of  revivor  mereiy.(o) 

It  is  otherwise,  however,  as  respects  representatives  who  become  so 
by  devise,  grant  or  other  title  which  may  be  contested  in  the  suit.  In 
such  cases  an  original  bill  in  the  nature  of  a  bill  of  revivor  and  supple- 
ment must  be  filed,  on  which  the  question  of  title  may  be  put  in  issue 
and  litigated.(;^)  Cases  of  bankruptcy  and  insolvency  are  of  this 
kind.(f) 

It  is  generally  necessary,  in  order  to  entitle  a  party  to  revive,  that 
there  should  be  a  privity  between  him  and  the  individual  whose  death 
has  caused  the  abatement.  .  It  is  upon  this  ground  held  that  where  the 
interest  of  a  complainant  suino:  in  autre  droit  determines,  the  suit  must  be 
continued  by  supplemental  bill,  and  not  by  bill  of  revivor.(r)  It  seems, 
however,  that  the  rule  will  not  hold  where  a  man  files  u  bill  as  adminis- 
trator) and  dies.  In  such  cases  the  administrator  de  bonisnon  may  sus- 
tain a  bill  of  revivor,  although  there  is  no  actual  privity  between  him 
and  the  original  complainant.(^) 

Where  a  suit  is  abated  by  the  bankruptcy  or  insolvency  of  a  sole 
complainant,  his  assignees  cannot  continue  the  suit  by  bill  of  revivor, 
but  must  do  so  by  original  bill  in  the  nature  of  a  supplemental  bill.(0 
So,  also,  in  a  suit  relating  to  land,  where  a  complainant  dies,  having  de- 
vised the  land  which  is  the  subject  of  the  jitigatiou,  the  suit  cannot  be 
continued  by  a  bill  of  revivor,  but  must  be  by  an  original  bill  in  the 
nature  of  a  bill  of  revivor.(?«) 

The  same  rule  applies  to  abatements  occasioned  by  the  death  of  par- 
ties defendant,  as  well  as  of  parties  complainant.(i7)  Therefore,  a  bill 
of  revivor  will  not  lie  against  the  devisee  of  a  defendant,  but  the  suit 
must  be  continued  against  him,  in  the  same  manner  that  it  is  continued 
by  the  devisee  of  a  complainant.(t(7) 

Not  where  a  defendant  dies  before  appearance.]  Until  a  defendant 
has  appeared,  there  is  no  cause  in  court  against  him.(jr)  Therefore,  if 
a  defendant  dies  before  appearance,  the  suit  cannot  be  continued  against 
his  personal  representative  by  bill  of  revivor ;  but  a  bill  ought  to  be  filed 


(o)Mitf.  69.  (0  3  Dan.  201. 

(p)  Douglass  Y.  Sherman,  S  Paig^e,  360,  (u)  Mitf.  55.    Backhouse  ▼.  Middle- 

361.  ton,  1  Ch.  C.  175.   3  Ch.  Rep.  39,  b. 

(q)  Kfonteith   ▼.  Taylor,   9    Ves.    615.  (c)  Pa^e  v.  Page,  Mus.  44.  1  Ch.  Ca. 

Menilhnm  v.  Robinson,  1  Mv.   &  Keen,  174,  231,  123.  8    Vern.   548,  672.     1 

317.    Bainhridge    v.  Blair,    Young,  389.  Vern.  426, 283 

(r)  Mitf.  51.     Coop.  Eq.  PI.  75.  (w)  Mitf.  56. 

(#)  Mitf.  51  n.    8  Eq.  C«.  Abr.  3.  {s>)  3  Dan.  172. 
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against  him  ;  which  will  be  an  original  bill  as  far  as  respects  him,  but  a 
sapplemental  bill  with  respect  to  the  suit.(y  ) 

For  pari  of  matter  in  litigation.]  A  suit  which  has  become  abated 
may  be  revived  as  to  part  only  of  the  matter  in  litigation,  or  as  to  part 
by  one  bill,  and  as  to  the  other  part  by  another.  Thus,  if  the  rights  of 
a  complainant  in  a  suit,  upon  his  death,  become  vested,  part  in  his  real 
and  part  in  his  personal  representative,  the  real  representative  may  re- 
vive the  suit  so  far  as  concerns  his  title,  and  the  personal  so  fur  as  his 
demand  extends.(z)  Therefore,  where  the  corhplainant's  intestate  had 
obtained  a  decree  as^ainst  the  defendant  for  payment  of  a  sum  of  money, 
and  also  tor  the  conveyance  of  land  and  delivery  of  deeds,  but  before 
any  thing  was  done  upon  it  he  died  intestate,  and  the  complainant  as  his 
personal  representative  revived  the  decree,  the  defendant  objected  that 
the  heir  was  not  made  a  party,  and  that  the  decree  could  not  be  revived 
in  parts.  But  the  court  held  that  it  was  like  a  judgment  at  law  in 
waste,  where  there  may  be  no  revivors,  and  ordered  ttie  decree  to  be 
revived  as  to  the  personalty  .(a) 

So  where  a  bill  is  filed  for  a  partition  of  real  estate,  and  for  an  ac- 
count of  the  rents  and  profits  received  by  the  defendants,  and  the  suit 
afterwards  abates  by  the  death  of  the  complainant,  the  heir  at  law  may 
apply  by  petition  to  revive  the  suit  so  far  as  relates  to  the  partition  and 
the  rents  and  profits  subsequent  to  the  descent  to  him,  without  joining 
with  the  personal  representatives,  who  are  entitled  to  the  rents  and  prof^ 
its  which  accrued  before  that  time.(A)  And  if  the  personal  representa- 
tives neglect  to  revive  the  suit  so  far  as  their  interests  are  concerned, 
the  defendants  may  proceed  as  in  other  cases  where  the  representatives 
of  a  sole  complainant  neglect  to  revive  the  suit  after  his  death.(c) 

Not  03  to  part  only  of  proceedings.]  But  although  a  suit  may  be  re- 
vived as  to  part  of  the  matter  in  litigation,  it  cannot  be  revived  ns  to  a  part 
only  of  the  proceedings.  That  is,  a  revivor  cannot  be  made  to  operate 
from  a  particular  period  of  the  cause  only,  but  the  whole  proceedings, 
bill,  answer  and  orders  made  in  the  cause,  must  stand  revived  ;  for  the 
revivor  is  but  a  continuance  of  the  same  suit,  and  it  cannot  be  a  contin- 
oation  of  the  same  unless  it  proceeds  from  where  the  other  left  off.{d) 


(y)  Crowfoot  ▼.  Mander,  9  Sim.   396.  cited.  Ferrera  r.  Cherry,  1  Eq.  Ca.  Abr. 

See  Asbee  v.  Shipley,  Mad.  &  Geld.  296.  4,  pi.  U. 

Stewart  T.  Nicholls/Tam.  307.  (b)  Hoffman  y.  Tredwell,   6  Paige, 

(z)  Miif.  PI.  63.     Ferrers    ▼.  Cherry,  308. 

1  £q.  Ca.  Abr.  3,  4.     Hoffman  t.  Tred-  (e)  Id.  ib. 

well,  6  Paige,  308.  (<0  For.  Rom.  174. 

(a).  Coop.  Fiq.  PI.  71,  and  cases  there 
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On  bill  and  cross  bill.]  Whenever  there  is  an  original  bill  and  a  cross 
bill  thereto,  if  an  abatement  takes  place,  there  must  generally  be  a  bill 
of  revivor  in  each  cause.  But  if  the  bills  relate  to  an  account,  and  there 
is  a  decree  for  an  account,  the  two  causes  become  thereby  so  consolida- 
ted that  one  bill  of  revivor  praying  for  a  revivor  of  the  whole,  will  re- 
vive both  causes.(e) 

Musi  be  a  matter  to  be  litigated,]  In  order  to  authorize  a  revivor  of 
a  suit  it  is  necessary  there  should  be  a  matter  to  be  litigated.  Thus,  a 
bill  will  not  lie  upon  ati  abatement,  after  answer,  to  a  bill  of  discov- 
ery.(/) 

To  revive  several  suits,]  Where  one  decree  had  been  taken  in  seve- 
ral suits,  and  an  abatement  afterwards  occurred,  it  was  held  that  one  bill 
of  revivor  was  sufficient.(g^) 


SECTION    IL 

WHEN   BILL   OP   REVIVOR     UNNECESSARV. 

.  It  is  not  every  death  of  a  party  to  a  suit  which  occasions  such  an 
abatement  as  will  suspend  the  proceedings  ;  and  if  the  interest  of  the 
party  dying. so  determines  that  it  can  no  longer  affect  the  suit,  and  no 
person  becomes  entitled  thereupon  to  the  same  interest — which  happens 
in  the  case  of  a  tenant  for  life,  or  a  person  having  a  temporary  or  con- 
tingent interest,  or  an  interest  defeasible  on  a  contingency — the  suit 
does  not  so  abate  as  to  require  any  proceeding  to  warrant  the  prosecu- 
tion of  the  suit  against  the  remaining  parties  ;  but  if  the  party  dying 
be  the  only  complainant,  or  only  defendant,  there  must  be  necessarily  an 
end  of  the  suit — no  subject  of  litigation  remaining.(A) 

So  if  the  whole  interest  of  the  party  dying  survives  to  another  party, 
so  that  no  claim  can  be  made  by  or  against  the  representatives  of  the 
party  dying — ^as  if  a  bill  be  filed  by  or  against  joint  tenants,  and  one 
dies — the  suit  may  be  continued  by  or  against  the  survivor,  without  revi- 
vor.(i)  And  where  the  suit  is  by  or  against  trustees  or  executors,  and 
one  dies,  not  having  possessed  any  of  the  property  in  question,  or  done 


(tf)  Slorv'a  Eq.  PI.  S96.  (A)  Mitf.  PI.  58. 

(/)   Welf.   Eq.    PI.  213.      Gould    ▼.  (i)  Fallowes  v.    Wiliamson,   II  Ves. 

Barnes,  Dick.  133.     Samson  v.  Overton,  309.     fioddy  v.  Kent,  1  Mer.  364.     But 

id.  ib.     Dodson  ▼.  Juda,  10  Yes.  31.  the  case  is  different  with  respect  to  ten- 

(^)  Mojre    V.   Elkington,    d    Bearan,  ants  in  common.    Ibid. 
674. 
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any  act  relating  to  it  which  may  be  questioned  in  tl)e  suit,  or  by  or 
against  husband  and  wife  in  right  of  the  wife*  and  the  husband  dies  un- 
der circumstances  which  admit  of  no  demand  by  or  against  his  repre- 
sentatives, the  proceedings  do  not  abate ;  although  the  wife  is  not  bound 
to  continue  the  suit  unless  she  thinks  proper  to  do  so.(A:) 

So  if  a  surviving  party  can  sustain  the  suit — as  in  the  case  of  several 
creditors,  complainants,  on  behalf  of  themselves  and  other  creditors — no 
bill  of  revivor  is  necessary,  because  the  representatives  of  the  deceased 
complainant  may  come  in  under  the  decree.(Z)  Yet  if  one  of  the  ori- 
ginal complainants,  in  such  a  suit,  dies  after  the  decree,  his  personal  rep- 
resentative may,  if  he  thinks  proper,  revive  the  suit.(i;}) 

If  the  complainant  in  a  bill  of  interpleader  dies  after  a  decree  that  the 
defendants  interplead,  there  will  be  no  abatement  of  the  suit;  for  by 
such  a  decree  the  suit  is  terminated  as  to  the  complainant,  though  the 
litigation  may  still  continue  between  the  defendants  under  the  decree  of 
interpleader;  and  in  that  event  the  cause  may  still  proceed,  without  any 
revivor  against  the  representatives  of  the  compIaiuant.(n) 


SECTION    III. 


WHO  ENTITLED  TO  FILE« 


Parties  generally.]  Where  a  bill  of  revivor  is  filed  by  any  one  who 
was  not  a  party  to  the  original  suit,  either  as  the  representative  of  a  de- 
ceased party  or  otherwise,  all  of  the  other  parties  to  such  original  suit 
who  have  any  interest  in  the  further  proceedings  therein  should  be  made 
parties  to  such  bill,  either  as  complainants  or  defendants^o) 

I.  Before  decree.]  Where  an  abatement  of  a  suit  takes  place  before 
decree,  the  only  persons  entitled  to  revive,  where  the  abatement  has  oc- 
curred by  the  death  of  a  sole  complainant,  is  the  representative,  real  or 
personal,  as  the  case  may  be,  of  such  complainant ;  unless  indeed  the  bill 
was  originally  filed  by  the  complainant  in  a  representative  capacity,  viz. 
as  executor  or  administrator  of  a  person  deceased ;  in  which  case  the 
party  to  revive  will  be  the  iudvidual  ia  whom  the  represeDtatton  of  the 


{k)  Mitf.  PL  59.    2  R.  S.  184,  ^  113,        (n)  Story's  Eq.  PL  305. 
(orig.)J^  107.  (0)  The  Farmers'  Loan  and  Tiaat  Co. 

(0  Boddy  T.  Kent,  supra,  ▼•  Seymoor,  9  Paige,  538. 

(m)  Barney  ▼.  Morgan,  1  Sim.  &  Sta. 
358. 
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deceased  person  is  vested,  and  not  the  representative  of  the  original  com- 
plainant; unless  such  representative  is  also  clothed  with  the  character 
of  representative  of  the  original  testator  or  intestate.  Thus,  if  a  bill  is 
filed  by  the  administrator  of  a  creditor  who  dies,  the  bill  of  revivor  most 
be  filed,  not  by  his  personal  representative,  but  by  the  administrator  de 
bonis  non  of  the  creditor.(  p) 

If  a  husband  dies  seized  of  land,  the  death  of  the  wife  pending  a  suit 
in  this  court  for  her  dower  will  not  deprive  her  personal  representatives 
of  the  arrears  due  at  the  time  of  her  death ;  but  they  may  revive  the  suit 
for  the  purpose  of  obtaining  such  arrears  of  dower.  But  where  the 
husband  did  not  die  seized  of  the  premises,  if  a  suit  by  the  wife  for 
dower  abates  before  her  right  to  dower  is  established,  her  personal  rep- 
resentatives are  not  entitled  to  any  arrears,  and  therefore  cannot  revive.(^) 

On  death  of  one  ofsevernl  complainants.  If  the  abatement  has  occur- 
red in  consequence  of  the  death  of  one  of  several  complainants,  the  suit 
may  be  revived  by  the  representative  of  the  deceased  complainant,  either 
in  conjunction  with,  or  separately  from,  the  surviving  complainants,  who 
must,  however,  be  parties.(r) 

It  seems,  also,  that  where  one  of  several  complainants  dies,  whereby 
the  suit  become  abated,  one  of  the  surviving  complainants  may,  if  the 
others  refuse  to  join,  file  a  bill  of  revivor  alone,  making  the  other  sur- 
viving complainants  who  refused  to  join,  as  well  as  the  representatives 
of  the  deceased  complainant,  defendants  to  such  bill.(j) 

On  death  of  corporation  sole.  In  the  case  of  a  bill  by  a  corporation 
4So1e,  the  death  of  the  complainant  occasions  an  abatement ;  but  a  mate- 
rial distinction  arises  with  respect  to  the  person  entitled  to  revive  or 
continue  the  suit.  If  the  complainant  was  entitled  to  the  subject  mat- 
ter, for  his  own  benefit,  the  suit  may  be  revived  by  his  personal  repre- 
sentative. But  if  the  complainant  was  only  entitled  in  his  corporate 
capacity,  for  the  benefit  of  himself  and  successors^  his  successor  is  the 
person  who  ought  to  continue  the  suit,  which  he  must  do  by  means  of 
an  original  bill  in  the  nature  of  a  supplemental  bill.(f) 
'  On  marriage  of  female  complainant.  When  the  abatement  is  occa- 
sioned by  the  marriage  of  a  female  complainant,  the  suit  may  be  revived 
by  the  husband  and  wife  jointly ;  or  if  the  property  in  litigation  be  the 
wife's  separate  property,  the  bill  of  revivor  must  be  filed  on  the  part  of 


{p)  3  Dan.  S03.    Eq.  Ca.  Abr.  3.  («)  Finch  ▼.  Lord  Windielaea^  1  Eq. 

(9)  Johnaon  ▼.  Thomaa,  8  Paijre,  377.  Ca.  Abr.  St. 

(r)  FaUowea  ▼.   Williamaon,  11  Yea.  (/)  3  Dan.  804.    1  Id.  98. 
309. 
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the  wire,  by  her  next  friend.  The  bill,  however,  in  such  case,  can  hard- 
ly be  a  bill  of  revivor  alone,  but  must  be  accompanied  by  a  supplemen- 
tary statement  to  show  the  settlement  under  which  the  wife  became  en* 
titled  to  a  separate  estate.(tt) 

Upon  death  of  defendant  Where  the  abatement  has  occurred  by  the 
death  of  a  defendant  before  he  has  obtained  an  interest  in  the  further 
prosecution  of  the  suit  by  a  decree,  the  suit  can  only  be  revived  by  the 
complainant,  or  those  claiming  under  him.(v)  It  cannot  he  revived  on 
a  bill  filed-  by  the  representative  of  the  defendant,  against  the  com* 
plaioant.(ir) 

The  provision  of  the  revised  statutes  authorizing  the  defendants^  or 
the  surviving  defendant,  to  revive  the  suit  where  the  complainant,  or 
his  representatives,  neglect  to  revive  the  same,  does  not  extend  to  the 
case  of  an  abatement  of  the  suit  by  the  death  of  all  the  defendants 
therein.(i:) 

Revivor  by  defendant]  In  no  case,  before  decree,  can  a  defendant,  op 
those  claiming  under  him,  revive  a  suit  by  bill  of  revivor  ;(y)  as  the 
ground  upon  which  a  defendant  can  revive  must  be  that  he  has  some 
interest  under  the  decree.(2r)  He  may,  however^  proceed  by  petition 
under  the  statute  ;(a)  by  virtue  of  which,  upon  an  abatement  before  de- 
cree, the  complainants  or  their  representatives  may  be  compelled  to  re- 
vive within  a  reasonable  time  or  be  precluded,  and  their  bill  be  dismiss- 
ed; or,  upon  a  decree  in  a  case  where  the  defendant  has  acquired  an 
interest  and  is  entitled  to  revive,  he  may  be  permitted  to  revive  the  suit 
himself,  on  petition,  and  in  a  summary  manner.(6)  And  it  has  been 
held  that  under  the  sections  of  the  statute  just  referred  to,  it  is  not  op- 
tional with  the  representatives  of  the  deceased  complainant  either  to 
have  the  suit  revived,  or  to  have  the  bill  dismissed  as  to  them,(c) 

ir,  after  an  order  that  the  complainant  revive  the  suit,  or  that  his  bill 
be  dismissed,  has  been  made,  the  complainant  files  a  bill  of  revivor,  but 
oraits  to  obtain  an  order  to  revive,  the  defendant  may  again  move 
that  the  complainant  obtain  an  order  to  revive,  in  a  given  time,  or  that 
the  original  bill  and  bill  of  revivor  may  be  dismissed.(c2) 


(«)  3  Din.  204.  (a)  9  R.  S.   185,  ^\  124,  125,  (orig. 

(p)  Id.  205.  ^  118,  119.) 

(w)  Sonillard  ▼.  Diss,  9  Paige,  393.  (b)  See  Rogers  t.  Patereoo,  4  Paige» 

(jr)Id.  ib.  415.     3  Dan.  208. 

(y)  3   Dan.    905.       Welf.    PI.    213.  (c)  Id.  400. 

Coop.  £q.  PI.  68,  09.     Beames  on  Pleas,  (d)    Bolton  t.  Bolton,  9  Sim.  &,  Sta« 

897.    Sonillard  r.  Dias,  9  Paige,  393.  371. 

(»)  Horwood   T.   Sckmedesy    19  Ves. 
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2.  After  decree.]  Although  the  general  rnle  is  strict  that,  before  de- 
cree, a  defendant  cannot  sustain  a  bill  of  revivor,  the  case  is  different  af- 
ter decree,  and  the  suit  may  then  be  revived  at  the  instance  of  a  defen* 
dant,  if  the  complainants,  or  those  standing  in  their  rights,  neglect  to  do 
it ;  for  then  the  rights  of  the  parties  are  ascertained,  and  complainants 
and  defendants  are  equally  entitled  to  the  benefit  of  the  decree,  and  have 
a  right  to  revive  it.(c) 

But  it  is  a  general  rule  that  the  complainant  is  entitled  to  revive,  in 
the  first  instance,  if  he  wishes  to  do  so ;  and  that  a  defendant  cannot  re* 
vive  except  upon  default  by  the  connplainant  to  do  so.(/)  But  in  a 
case  where  both  parties  have  a  right  to  insist  that  the  suit  shall  be  re- 
vived, if  the  complainant  does  not  revive  it  within  a  reasonable  time,  the 
defendant  may  revive.(g^) 

If  the  abatement  occurs  by  the  death  of  a  defendant,  the  suit  may  be 
revived  at  the  instance  of  his  representative  ;(A)  provided  he  has  an  in- 
terest.(t)  And  the  right  is  not  limited  to  cases  where  there  has  been  a 
decree  for  an  account.(A:)  By  the  modern  decisions  it  has  been  extend- 
ed to  every  case  in  which  the  defendant  can  derive  a  benefit  from  the 
further  proceeding.(/) 

It  is  absolutely  necessary,  however,  that  the  person  applying  to  re- 
vive should  have  some  interest  under  the  decree,  i.  e.  an  interest  in  the 
further  prosecution  of  the  suit.  Where  the  object  of  the  revivor  is  not 
to  continue  the  suit,  but  merely  to  put  an  end  to  an  injunction,  and  to 
be  allowed  to  proceed  at  law,  a  bill  of  revivor  by  the  defendant  will  be 
liable  to  a  demurrer.(m)  The  defendant  must  proceed  to  get  rid  of  the 
injunction  in  the  ordinary  way  ;(n)  i.  e.  by  moving  that  the  complain- 
ant, or  his  representatives,  revive  the  suit  within  a  reasonable  time  or 
that  the  injunction  be  dissolved.(o) 

If  some  of  the  complainants  entitled  to  file  a  bill  of  revivor  refuse  to 
join  in  it,  they  may  be  made  parties  defendants.(p) 

If  one  of  two  tenants  in  common,  complainants,  dies,  his  representa* 
tive  must  revive,  because  a  right  descends  to  such  representative.    And 


(e)  Mitf.  PL  79.     Kent  r.  Kent,  Preo.        (t)  Finch  y.  Lord  Winchelaea,  1  £q. 

in  Ch.  197.      Rogers  ▼.  Paterson,  4  Paige,  Ca.  Ab.  3. 
409.     Anon.  3  Atk.  691.    3  Vern.  319,        {k)  Id.  ib. 
890.  (/)  Story's  Eq.  PI.  300.        Welf.  Eq. 

(/)  Horwood   T.  Schmedes,  13  Yes.  Pi.  319. 
311.  (m)  Horwood  ▼.  Schmedes,  13  Yes. 

(^)  Qnaokenbush  ▼.  Leonard,  in  Chan.  311. 
Feb'y  3l8t,   1843.      Leggett  r.  Dubois,        (n)  Id.  ib. 
8  Paige,  311.  (o)  Leggett  ▼.  Dabois,  3  Paige,  311. 

(h)  Williams  r.  Cooke,  10  Yes.  401.  (p)  Fmch  ▼.  Winchelsea,  1  Eq.  Abzi 

3,  p.  17.    Welf.  Eq.  Pi.  310. 
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if  the  snmving  tenant  in  common  revive  alonSj  he  must  make  the  repre- 
sentative  of  the  deceased  lenunt  a  defendant.(9)  Upon  a  creditors  bill 
any  creditor,  after  he  has  proved  his  debt  before  the  roaster  under  a  de- 
cree, may  revive.(r)  And  if  one  of  the  complainants  in  the  suit  of  that 
nature  dies,  his  parsonal  representative  may  revive.(j) 

The  party  seeking  to  revive  must  claim  only  by  operation  of  law.(^) 
Therefore  upon  the  death  of  an  administrator,  after  decree,  a  bill  of  re- 
vivor does  not  lie  by  an  administrator  de  bonis  no7u{u)  So,  on  the 
death  of  the  administrator  of  a  creditor,  revivor  does  not  lie  by  his 
executor,  he  not  b3ing  the  personal  representative  of  the  creditor.(t;) 
Neither  can  the  committee  of  a  complainant  become  lunatic  since  the 
filing  of  the  bill,(i£^)  or  a  purchaser  from  the  compIainant,(jr)  or  a  de- 
visee,(y)  or  assignees  under  an  insolvent  debtor's  act,  or  the  assignees 
of  a  bankrupt,  who  supply  the  place  of  former  assignees,  revive  ;  for 
in  each  of  these  cases  the  interest  devolves  otherwise  than  by  the  mtte 
act  of  law,  and  there  is  no  privity.(2r) 

If  an  abatement  takes  place  after  decree,  and  the  complainant  files  a 
bill  of  revivor,  but  neglects  to  obtain  the  order  to  revive  upon  the  expi- 
ration of  the  usual  time,  the  defendant  may,  if  himself  entitled  to  file  a 
bill  of  revivor,  move  that  the  suit  may  be  revived,  and  that  he  may  be 
at  liberty  to  carry  it  on.(a) 

In  a  suit  by  husband  and  wife  for  the  recovery  of  personal  property 
in  herright,  if  the  husband  dies,  the  right  survives  to  her ;  and  upon  her 
death  the  suit  cannot  be  revived  in  the  name  of  the  husband's  adminis* 
trator.(6) 


(y)  Wclf.  Eq.  PI.  sio. 

(r)    Id.    211.      Pitt    T.  Ex'n  of  Tlhe 
Bake  of  Richmond,  1   Eq.  Ca.  Abr.   3. 
Dixon  Y.  Wyatt,  4  Mad.  393.     1  Sim.  & 
Sto.  494. 

(i)  Barney  ▼.  Morjran,  1  Sim.  &  Sta. 
358.  Houlditchv.  Donegal,]  Sim.  479. 
Da? is  ▼.  Williams,  id.  5. 

(0  I  Eq.  Ah.  2.  Mitf.  70.  Welf. 
Eq.  PI.  311. 

(«)  Hofrgios  ▼.  York  Baildiogs  Co.  8 
Eq.  Abr.  3. 


(v)  2  Eq.  Abr.  3. 

(w)  Welf-  PI.  813. 

(x)  Id.  ib.  3  Anon.  2  Freem.  139. 
Danii  ▼.  Allen,  1  Vern.  426. 

(y)  Huet  V.  Lord  Say  &  Sele»  Sel.  Ca. 
Ch.  53. 

(i)  Anon.  1  Atk.  88.  Harrison  r. 
Ridley,  Com.  589. 

(a)  Wbitchoar  v.  Hoghes,  1  Diok. 
883. 

{b)  Vaughan  ▼.  WilsoD,  4  Hen.  it 
Munf.  452. 
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SECTION  It. 


Jloainst  whom  to  be  filed. 


On  death  or  marriage  of  cemplainant.]  If  the  abatement  has  been 
caused  by  the  death  or  marriage  of  a  sole  complainant,  and  the  suit  is 
to  be  continued  by  the  representatives  of  the  origuial  cofnplainaut,  or 
by  the  husband  and  wife,  all  the  defendants  to  the  original  bill  must  be 
parties  to  it.(r)  And  so  they  must,  if  the  abatement  has  been  caused 
by  the  death  or  marriage  of  one  of  sev^eral  complainants,  and  the  suit  is 
continued  by  the  surviving  complainants  and  the  representatives  of  the 
deceased  complainant,  or  by  the  husband  and  wife  in  conjunction  with 
the  other  complainants.  If  the  suit  is  continued  either  by  the  surviving 
complainants  alone,  or  by  the  representatives  of  the  deceased  complain- 
ant aione^  the  representatives  of  the  deceased  complainant  in  the  ono 
case,  or  the  surviving  complainants  in  the  other,  must  be  made  defen- 
dants to  the  bill  of  revivor^  iu  conjunction  with  the  original  defcn- 
dant«.(G{)  Thus,  if  one  of  several  tenants  in  common,  complainants^ 
dies,  aud  a  bill  of  revivor  is  filed  by  his  representatives,  the  survivor,  if 
not  a  co-com(:lainant,  must  be  a  defendant.(e) 

And  so,  if  in  the  case  of  the  marriage  of  a  female,  one  of  several  com- 
plainants, the  suit  is  continued  either  by  the  husband  and  wife  alone,  or 
by  the  other  complainants  alone,  the  other  complainants  in  the  one  case, 
or  the  husband  and  wife  in  the  other,  must  be  defendants,  as  well  as  the 
original  defendants  (/) 

On  death  of  defendant.]  VfThere  the  abatement  is  caused  by  the 
death  of  one  of  several  defendants,  and  the  $uit  is  revived  by  the  com- 
plainant in  the  original  suit,  it  is  only  necessary,  in  a  simple  bill  of  re- 
vivor, to  bring  the  representatives  of  the  decedent  before  the  court ; 
without  making  the  surviving  defendants  parties.(^)  And  the  same 
principle  is  applicable  to  a  supplemental  bill  in  the  nature  of  a  bill  of 


{e)  3  Dan.   210.    Rnt  if  a  defendant        (e)  Fallows  ▼.  Williamson,  II  Ves. 
\r1in  h:is  ncit  an«\vprpd  ia  omiued.  it  will     306. 
tint  Hf»  a  ffrojinl  of  de-n  irrer*     Oxbo tgh        (  /")  ^  T)an.  211, 
>r.  Finrhnm,  1  Veto.  308.  (g)  Farmers'  Ij«»an  and  Trosl  Co.  y. 

i(^  Id.  ib.  Seymoar,  9  Paige,  538.    3  Dan.  81 U 
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revivor,  to  revive  or  continue  the  suit  against  the  devisee  or  assignee  of 
one  of  the  original  defendants.(A) 

Where  bill  is  filed  after  decree.]  Where  a  bill  of  revivor  is  filed  after 
decree,  all  persons  interested  in  carryincf  the  decree  into  effect  must  be 
made  parties  to  the  bill  of  revivor.  The  bill,  however,  will  not  be  lia- 
ble to  demurrer  for  want  of  a  party  who  was  not  before  the  court  at  the 
time  of  the  abatement,  although  the  suit  may  have  been  imperfect  for 
want  of  such  party ;  for  it  is  not  the  office  of  a  bill  of  revivor  to  correct 
such  imperfection.(t) 

Husband  and  wife,]  It  it  is  said  that  if  a  bill  be  exhibited  against  bus- 
band  and  wife,  and  the  husband  dies,  the  suit  is  absited,  and  a  bill  of  re* 
vivor  must  be  filed  against  the  wife,  because  she  is  not  obliged  to  abide 
by  tiie  answer  which  was  put  in  for  her  when  under  the  power  of  her 
hasband.(Ar)  Mr.  Daniell  questions  the  correctness  of  this,  however, 
noless  where  a  new  interest  arises  to  the  wife  upon  the  death  of  her  hus- 
band ;  in  which  case  a  supplemental  bill  must  bo  filed  against  the  wife 
for  the  purpose  of  affording  her  an  opportunity  of  putting  in  another 
defence  in  respect  of  her  newly  acquired  intcrest.(/) 

But  where  a  suit  is  founded  on  contract,  the  parties  to  that  contract, 
or  their  representatives,  are,  in  general,  the  only  necessary  parties. 
Where  a  bill,  therefore,  was  filed  to  set  aside  a  contract  that  had  been 
entered  into  by  a  defendant  for  the  sale  of  his  wife^s  estate,  to  which 
bill  the  wife  was  not  a  party,  and  the  defendant  died,  whereupon  the 
b-uit  was  revived  against  his  personal  representative;  it  was  contended 
that  the  wife  ought  to  have  been  made  a  party  to  the  bill  of  revivor,  as 
she  had  an  interest  in  enforcing  the  contract ;  but  the  court  overruled 
the  object ion.(m) 

If  after  a  decree  against  husband  and  wife,  where  she  is  administra- 
trix, for  a  demand  out  of  the  assets,  the  wife  dies,  revivor  lies  against 
her  administrator  before  any  further  proceedings  can  be  had  against  the 
hosbaud ;  for  the  assets  of  the  wife  are  primarily  liable  to  satisfy  the  de- 
cree; and  the  liability  of  the  husband  in  such  a  case  would  not  extend 
beyond  the  assets  which  came  to  his  or  his  wife^s  hands  after  the  mar- 
iiage.(n) 

Executors.]  Upon  the  death  of  a  defendant  executor,  whose  repre- 
sentatives do  not  become  the  representatives  of  the  original  testator,  re- 


(A)  Farmers'  Loan  and  Trasl  Co.  r.  (/)  3  Dan.  311.    3  id.  818. 

Se? mnnr,  9  Paige,  438.  (m)  Humphreys  t.  Mollis,  Jacob,  73. 

(0  Metealfe  ▼.   Metcalfe,  1  Keen,  74.  (n)  Jackson  ▼.  Rawlins,  3  Vera.  135. 

(I)  For.  Rom.  175.  n.  1. 


46  OP  THE  DIFFERENT  KINDS  OF  BILLS.  [Book  IV. 

Tivor  lies  against  the  representatives  of  the  testator ;  and  that,  without 
reviving  against  the  representatives  of  the  original  defen(lant.(o)  In^ 
deed,  in  such  a  case  the  suit  cannot  be  revived  against  the  representa- 
tives of  the  defendant  executor,  if  they  do  not  become  the  representa« 
tives  of  the  original  testator.( />) 

Upon  a  bill  for  an  account  and  distribution  of  an  estate,  if  one  of  the 
distributees  dies  pending  the  suit,  it  must  be  revived  ogainst  his  person- 
al representatives,  and  not  against  his  next  of  kin.{q) 

Heirs.]  Where  the  personal  representatives  of  a  deceased  party  are 
only  entitled  to  relief  against  the  adverse  party  upon  the  conveyance  to 
him  of  real  estate  which  has  descended  to  the  heirs  at  law  of  the  dece* 
dent,  such  heirs  are  necessary  parties  to  a  bill  of  revivor  filed  by  such 
personal  representatives.(r) 


SECTION  V. 


FORM   OB'  BILL. 


Must  pursue  original  bilL]  A  bill  of  revivor  must  pursue  the  origi- 
nal bill,  and  if  there  is  any  variance  between  them,  the  defendant  may 
demur.(5)  It  must  stale  the  original  bill  and  the  several  proceedings 
thereon,  and  the  abatement.(^}  In  making  this  statement,  great  con- 
sciseness  is  desirable ;  but  care  must  be  taken  to  set  out  enough  of  the 
original  bill  and  proceedings  to  show  the  complainant's  title  to  revive ; 
otherwise  the  bill  of  revivor  will  be  liable  to  demurrer.(M) 

Statement  of  former  pi^oceedings,]  The  rule  on  this  pcint  is  very 
clearly  expressed  by  Lord  'Chief  Baron  Gilbert  ;(i?)  **  Where  a  man 
brings  a  bill  of  revivor  grounded  upon  an  original  bill  and  proceedings, 
he  needs  to  set  forth  no  more  thereof,  and  the  best  draftsmen  in  the  age 
have  in  that  case,  gone  no  further  than  thus :  <  That  your  orator  in  or 
about  such  a  time  exhibited  his  original  bill  of  complaint  in  this  honora- 
ble court  to  be  relieved  touching  certai?i  matters  and  things  therein  con- 
tainedf  as  by  the  said  bill  duly  filed  and  remaining  of  record  in  this 


(o)  Welf.  PI.  211.    3  Atk.  773.    John-        (0  Milf.  76. 
sonv.  Peck,8Ves.  465.  (u)  Phelps  r.  Sproule,  4  Sim.  318. 

(p)  Id.  213.  Milf.  78.  And  see  Vigcrs  v.  Lord  Audley,  9  id. 

(q)  Jenkins  t.  Freyer,  4  Paige,  47.  72. 
(r)  Soaillard  y.  Diss.  9  Paige,  393.  (v)  For.  Rom.  209. 

(i)  Prae.  Reg.  91. 
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honorable  courts  appears  ;  (and  carry  it  no  further ;)  that  the  defendant 
such  a  day  put  in  his  answer^  as  by  the  said  answer  remaining  of  record 
appears-  Thai  witnesses  toere  examined,  and  the  cause  being  at  issue 
came  on  to  be  heard  such  a  day  when  it  was  ordered  and  decreed  so  and 
soJ  And  here  take  in  the  words  of  the  ordering  part  very  shortly,  and 
no  more  than  what  is  material  to  the  revivor." 

Statement  of  abatement^  title^  ^ci]  The  bill  having  stated  the  origi- 
nal bill  and  proceedings,  must  stale  the  abatement,  and  the  complainant's 
title  to  revive.(i^7)  It  must  show  that  the  complainant  has  a  right  to  revive 
the  suit,  and  that  the  defendants  are  the  proper  persons  against  whom 
the  revivor  should  be.(ar)  Thus,  where  an  executor  applies  to  revive  a 
suit,  he  must  show  that  he  has  taken  probate  of  the  will  of  the  dece- 
dent ;(y)  otherwise  the  bill  will  be  demurrable.(j2r) 

The  bill  must  charge  that  the  cause  ought  to  he  revived ;  and  to  stand 
in  the  same  condition  with  respect  to  the  parties  in  the  bill  of  revivor, 
as  it  was  with  respect  to  the  parties  to  the  original  bill  at  the  time  the 
abatement  happened.(a) 

Prayer.]  The  bill  must  then  pray  that  the  suit  may  be  revived  ac- 
cordingly, or. that  the  defendant  may  show  good  cause  to  the  contra- 
ry.(6)  In  some  cases  it  may  be  necessary  to  pray  that  the  defendant 
may  answer  the  bill  of  revivor;  and  the  prayer  may  vary  according 
to  any  special  circumstances  of  the  case.  As  where  an  admission  of  as- 
sets, by  the  representative  of  a  deceased  party,  is  requisite,  it  must  pray 
that  if  the  defendant  do  not  admit  assets  to  answer  the  purposes  of  the 
suit,  the  accounts  may  be  taken.(r) 

If  the  defendant  to  an  original  bill  dies  before  putting  in  an  answer,  or 
after  an  answer  to  which  exceptions  have  been  taken,  or  after  an  amend- 
ment of  the  bill  to  which  no  answer  has  been  given,  the  bill  of  revivofi 
though  requiring  in  itself  no  answer,  must  pray  that  the  person  against 
whom  it  seeks  to  revive  the  suit  may  answer  the  original  bill  or  so  much 
of  it  as  the  exceptions  taken  to  the  answer  of  the  former  defendant  extend 
to,  or  the  amendments  remaining  unanswered.(c{) 

If  the  bill  seeks  merely  to  revive  the  suit,  it  prays  simply  for  a  sub- 
pcena  to  revive.    If  it  requires  an  answer  as  in  the  case  of  a  bill  against 


(w)  Miif.  76.  («)  Hamphreys    v.    Incledon,   1  P. 

(jr)  Phelptt  y.  Sproole,  4  Sim.  318.        Wms.  759. 
Eq.  Abr.  2  (a)  Milf.  76.    Welf.  Eq.  PL  216. 

(y)  Douglass    t.    ShermaD,    2    Paige,        {b)  Id.  ib. 
858.    Dick.  68.  (c)  Welf.  PI.  216.    Mitf.  76. 

{d)  Mitf.  76. 
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an  executor,  requiring  liim  to  admit  assets,  it  should  pray  a  subposna  to 
revive  and  an8wer.(e) 

Signature  of  counsel.]     A  bill  of  revivor  must  be  signed  by  coiin- 
sel.(/) 


SECTION   YL 

FTLING,  8DBPCENA,   APPEARANCE,  4bC. 

Filing*]  A  bill  of  revivor  is  to  be  filed  in  the  same  manner  as  ain 
original  bill.(g')  Whenever  a  bill  of  this  kind  is  necessary,  it  may  be 
be  filed  of  course,  without  applying  to  the  court  for  leave  to  do  so.(/i) 

Subpcsna.]  If  a  party  to  the  original  suit  does  not  voluntarily  ap- 
pear, upon  the  filing  of  a  bill  of  revivor,  ihe  complainant  must  proceed 
by  subpcena  to  obtain  an  appearance  to  the  same.(t)  The  form  of  the 
subpcBna,  upon  a  bill  of  revivor  is  the  same  as  that  issued  upon  an  ori- 
ginal bill,  except  that  it  states  the  nature  of  the  bill  to  which  the  de- 
feudant  is  required  to  appear.(A:)  It  is  sued  out  and  served  in  the  same 
manner  as  an  ordinary  subpGsna.(Z)  Service  upon  the  solicitor  of  the 
party  in  the  original  cause  will  not  be  permitted.(m) 

If  the  defendant,  in  a  bill  of  revivor  is  absent  or  concealed,  so  that  the 
subpoena  cannot  be  served,  the  complainant  may  proceed  under  the  stat- 
ute, by  publication  of  notice  of  the  order  to  appear.(n) 

Appearance,]  If  the  defendant  has  been  served  with  process  of  sub- 
poena, and  neglects  to  appear,  his  appearance  may  be  compelled  by  at- 
tachment, in  the  same  manner  as  upon  an  original  bill.(o) 

By  the  English  practice,  if  the  defendant,  having  been  served  with  a 
subpoena,  neglects  to  appear  within  the  time  limited  thereby,  an  attach- 
ment may  be  issued  to  take  him  into  custody ;  and  then,  if  he  is  taken 
upon  such  attachment,  and  refuses  or  neglects  to  enter  an  appearance  with- 
in eight  days  after  the  return  of  such  attachment,  the  complainant  is  en- 


(e)  3  Dan.  215.  (/)  Id.  ib.     See  ante,  Vol.  I,  pp.  49, 

(/)  Id.  ib.  50. 

Q)  See  ante,  Vol  I,  p.  46.  (m)  Brown  v.  Lee,  2  Dick.  645.    Lee 

(A)  Pendleton  t.  Fay,  3  Pai>e,  204.  r.  Warner,  id.  546. 

(t)  Lawrence  v.  Bolton,  3  Paige,  294.        (n)  See  ante.  Vol.  I,  p.  92. 

I  Brown's  Ch.  Pr.  267.  (o)  See  ante,  Vol,  I,  p.  54,  et  seg. 
(A)  3  Dan.  215. 
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titled,  as  of  course,  upon  motion  or  petition,  to  the  common  order  to  re- 
Tive.(p) 

Service  of  bill]  If  the  defendant  in  a  bill  of  revivor  appears,  a  copy 
of  the  bill  must  be  served  upon  him  or  his  solicitor,  in  the  same  manner 
as  in  case  of  an  original  bill.(9)  If  an  injunction  or  ne  exeat  has  been 
issued  and  served,  the  complainant  must  serve  a  copy  of  the  bill  on  the 
defendant's  solicitor  within  six  days  after  the  entry  of  his  appearance, 
if  the  solicitors  live  within  twenty  miles  of  each  other,  and  within  ten 
days,  if  they  reside  at  a  greater  distance.  If  a  copy  of  the  bill  is  not 
delivered  within  that  time,  the  defendant  may  apply  to  dissolve  the  in- 
junction, or  to  discharge  the  ne  exeaL{r) 

The  bill  should  have  endorsed  upon  it,  at  the  time  it  is  served,  notice 
of  the  rule  to  plead  or  demur  in  ten  days.(^) 


SECTION    YIL 


ORDER   TO  REVIVE. 


If  the  defendant  appears,  and  does  not  within  ten  days  after  service  of 
a  copy  of  the  bill,  plead  or  demur  to  the  same,  the  complainant,  upon 
filing  an  affidavit  of  the  facts,  may  have  an  order  of  course  that  the  suit 
be  revived  and  proceed  in  the  names  of  the  new  parties.(^) 

In  all  cases  where  the  suit  abates,  this  order  to  revive  is  necessary, 
and  it  is  not  regular  to  wait  until  the  hearing  and  then  to  revive  the  suit 
by  decree.(ti) 

If  the  complainant  does  not  proceed  to  obtain  an  order  to  revive,  the 
defendant  may  move  that  he  proceed  to  revive  within  ten  days,  or  that 
the  bill  of  revivor  be  dismissed.(t7)  Or  the  defendant  may  obtain 
an  order  that  the  complainant,  within  a  certain  time,  (a  week  in  one 
case,)  procure  an  order  to  revive  the  suit,  or  that  in  default  thereof,  he, 
the  defendant,  be  at  liberty  to  draw  up  such  order .(ir) 

If  the  bill  is  taken  as  confessed,  an  order  of  course  may  be  entered 


(;»)  3Dan.  215.   Ord.  of  1833,  No.  8.  (v)  Bolton  ▼.  Boltnn,  2  Sim.  &  Slu. 

{q)  See  ante,  Vol.  I,  p.  100.  371.     Howard  v.  Bingham,  4  Sim.  483. 

(r)  Rale  35.  (ir)  Gordon  v.  Bertram,  1  Mer.   154. 

(0  See  Role  23.  Whitcbear  v.  Hughes,  1  Dick.  283.  Rul« 

(0  Rale  23.  23. 

(u)  Day  T.  Potter,  0  Paige,  645.  1 
Smith,  522. 
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that  the  suit  stand  revived.(ar)    So,  if  the  defendant,  by  his  answer,  con* 
sents  to  a  revival  of  the  suit.(y) 

The  order  for  the  revival  of  the  suit  must  be  served  upon  the  oppo- 
site party,  or  his  solicitor.(z) 

To  prevent  the  order  to  revive,  either  a  plea  or  demurrer  must  be  put 
in  to  the  bill  of  revivor.(a)  The  23d  rule,  as  we  have  already  seen,  re- 
quires the  defendant  to  plecul  or  demur.  The  putting  in  of  an  answer 
is  treated  as  a  waiver  of  objections  to  the  bill,  and  as  an  admission  that 
it  is  a  good  bill  of  revivor,  and  that  it  may  well  be  filed  by  the  party 
complainant ;  upon  which,  notwithstanding  any  thing  that  may  be  con- 
tained in  the  answer,  it  is  a  matter  of  course  to  draw  up  the  order  to  re^ 
vive.(i)  But  although  a  defendant  cannot,  by  answer,  prevent  the  revi- 
ving of  the  suit,  he  may,  if  required  to  answer  the  bill,  controvert  in  his 
answer  the  complainant^s  title  to  revive ;  and  if  he  does  so,  and  suc- 
ceeds in  showing  at  the  hearing  that  the  complainant  was  not  entitled 
to  revive,  or  if  the  complainant  fails  to  establish  his  right  to  revive,  the 
latter  will  take  nothing  by  his  suit.(c) 

A  bill  of  revivor  may  be  taken  pro  cmfesso^  either  for  want  of  ap- 
pearance or  for  not  putting  in  an  answer.(G{)  And  after  the  bill  has 
been  taken  as  confessed,  or  where  the  defendant  by  his  answer  con- 
sents to  a  revival  of  the  suit,  the  complainant  may  have  an  order  of 
course  that  the  suit  be  revived  and  proceed  in  the  names  of  the  new 
parties.(c) 


SECTION    VIIL 

DEMURRER   AND   PLEA    TO. 


Demurrer.]  If  a  bill  of  revivor  does  not  show  a  sufficient  ground  for 
reviving  the  suit,(/)  or  any  part  of  it,(g')  either  by  or  against  the  per- 
son by  or  against  whom  it  is  brought,  the  defendant  may,  by  demurrer, 
show  cause  against  the  revival.(A) 


(a?)  Rule  23.     Seaton  on  Decrees,  384.  Potter,  supra.     Mitf.  290.     Douglass  ▼. 

(y)  l^^'  Sherman,  2  Paige,  368. 

(z)  3  Dan.  217.                ^  (rf)  See  Rule  23.     1  Hoff.  Pr.  381. 

(a)  Harris  t.  Pollard,  3  P.  W^ms.  348.  (e)  Rule  23. 

Lewis  V.   Bridgman,  2  Sim.  465.    Cod-  (/)  Harris  v.  Pollard,  3  P.  Wms. 

rington  v.  Houlditch,  5  Sim.  286.  348. 

(b)  3  Dan.  217.     Nanny  ▼.  Totty,   11  (g)  I  Eq.  Ca.  Abr.  3,  4. 

Price,  117.    Day  ▼.  Potter,  9  Paige,  645.  (A)  University  Coll.   ▼.   Foxcroft,  2 

(c)  Harris  v.  PoUard,  supra.    Day  t.  Ch.Rsp.244.  Nanny  v.  Totty,  11  Price, 
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A  demurrer  will  lie  either  for  want  of  privity  or  for  want  of  suffi- 
cient interest  in  the  party  seeking  to  revive,  or  for  some  imperfection  in 
the  frame  of  the  bill.(t) 

First,  jpbr  want  of  privity.  In  considering  in  what  cases  a  bill  of 
revivor  would  lie,  it  has  been  already  stated  that  the  right  to  file  such  a 
bill  is  confined  to  cases  of  representation  of  the  party  deceased,  by  the 
mere  appointment  and  operation  of  law.(A')  Thus,  the  executor  or 
administrator  alone,  is  the  party  by  or  against  whom  a  bill  of  revivor 
will  lie  as  to  matters  touching  the  ])ersona}ty  of  the  deceased ;  and  by 
or  against  the  heir  at  law  of  the  deceased  as  to  matters  touching  the  re- 
alty.(/)  This  is  properly  a  privity  by  operation  of  law.  On  the  other 
hand  there  may  be  a  privity  of  right  and  title  under  the  deceased,  by  a 
transfer  or  conveyance  of  that  right  and  title  to  a  person  who  is  not  in 
by  mere  operation  of  law,  and  is  not  the  personal  or  real  representative 
of  the  deceased.  In  such  a  case  a  bill  of  revivor  will  not  lie  by  or 
against  such  person,  but  a  bill  in  the  nature  of  a  bill  of  revivor  wilL(w) 
In  each  of  these  cases,  if  the  appropriate  bill  is  not  brought  by  the  par- 
ty seeking  to  revive,  a  demurrer  will  lie.(n) 

Thus  if  an  administrator  de  bonis  non  should  seek,  by  a  pure  bill  of 
revivor,  to  revive  a  decree  obtained  by  a  former  administrator,  a  demur- 
rer would  He;  for  the  administrator  de  bonis  non  comes  not  in  in  privity 
with  the  former  administrator,  who  obtained  the  decree,  but  paramount 
to  him,  and  purely  as  the  representative  of  the  intestate.(o)  So  if  a  bill 
of  revivor  should  be  filed  for  or  against  the  assignees  of  a  bankrupt  or 
insolvent,  or  the  committee  of  a  lunatic's  estate,  or  a  purchaser,  or  a  de- 
visee of  the  estate  in  question,  a  demurrer  would  lie  for  the  want  of  the 
proper  right  of  representation.(p) 

Seconi  >ly.  For  want  of  interest.  Ordinarily,  a  defendant  is  not  enti- 
tled to  a  bill  of  revivor,  unless  he  has  an  interest  in  the  further  proceed- 
ings, or  can  derive  a  benefit  from  them  ;  as,  for  example,  after  a  decree 
to  account ;  or  after  a  verdict  on  an  issue  of  legitimacy  directed  in  the 
cause ;  for  in  such  cases  the  benefit  of  the  revivor  to  him  is  man]fest.(9) 
But  where  the  proceedings  have  not  gone  to  any  decree,  but  merely  to 
decretal  orders,  and  the  defendant  has  no  further  interest  in  the  prosecu* 
tion  of  the  suit  than  merely  to  dissolve  an  injunction  obtained  under  an 
interlocutory  order,  and  to  proceed  at  law,  a  demurrer  will  lie ;  for  he 


(0  Coop.  Eq.  PI.  210.  (n)  Id.  477. 

(4)  Ante,  p.  39, 40.  (o)  Coop.  Eq.  PL  64,  76, 210,  21 1 . 

(0  Story'n  Eq.  PI.  477.  {p)  Id.  211.     Story's  Eq.  PI.  478. 

(m)  Id.  30a,  §  377.  \q)  Coop.  Eq.  Pi.  68,  6U,  212. 
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has  no  interest  in  the  further  proceedings,  and  he  has  another  remedy  to 
put  an  end  to  the  suit  in  equity  and  to  dissolve  the  injunction.(r) 

A  demurrer  may  likewise  be  taken  to  a  bill  of  revivor  brought  solely 
for  costs  which  have  not  been  taxed  ]{s)  except  in  those  cases  which 
come  within  the  exceptions  to  the  general  rule  on  this  subject,  which 
have  been  already  jnentioned.(^) 

Thirdly,  For  some  imperfectionin  ihe frame  of  the  bUL  If  the  proper 
parties  to  the  bill  of  revivor  are  not  made,  it  is  demurrable.(fx)  As,  if  there 
is  a  suit  by  tenants  in  common,  and  one  of  them  dies,  the  representative  of 
the  deceased  tenant  in  common  cannot  exhibit  a  bill  of  revivor  without 
making  the  surviving  tenant  in  common  a  party  to  the  bill,  either  as  a 
co-complainant  or  as  a  co-defendant.(t;)  So,  if  the  defendant  in  a  bill 
of  discovery  has  answered,  and  the  suit  afterwards  abates  by  his  death,  a 
bill  of  revivor  will  not  lie ;  for  the  object  of  the  bill  has  been  already 
obtained ;  and  the  complainant  has  no  further  interest  to  revive  \i.{w) 

But  a  bill  of  revivor  cannot  be  demurred  to  for  want  of  a  party  who 
was  not  before  the  court  at  the  time  the  suit  abated,  although  the  suit 
might  have  been  imperfect  without  such  new  party :  for  it  is  not  the 
office  of  a  bill  of  revivor  to  correct  such  imperfection  ;  but  merely  lo 
put  the  cause  in  the  same  plight  in  which  it  was  at  the  time  of  the  abate- 
ment.(ar)  Neither  will  a  demurrer  lie  for  want  of  a  party  who  has  not 
appeared  to  the  original  bill.(y) 

Upon  the  same  ground  of  imperfection  in  the  frame  of  the  bill,  if  the 
material  facts  to  support  the  revivor  are  not  stated,  the  bill  will  be  de- 
murrable.(z)  Thus,  if  an  executor  seeking  to  revive  should  not  state 
in  his  bill  that  he  had  proved  the  will,  or  if  a  person  seeking  to  revive 
as  administrator  should  not  state  that  he  has  taken  out  administration, 
the  bill  would  be  demurrable.(a) 

A  bill  of  revivor  should  also  set  forth  so  much  of  the  original  bill  as 
will  show  that  the  complainant  has  a  right  to  revive  the  suit,  and  that 
the  defendants  are  the  proper  parties  against  whom  the  revival  is  to  be.{i) 
Therefore,  if  it  should  appear  that  the  complainant  is  not  the  proper 


(r)  Coop.  Eq,  PI.  212.  Horwood  v. 
Schmedes,  12  Yes.  311. 

(s)  3  Dan.  218. 

(0  See  ante,  p.  35. 

(u)  1  Eq,  Ca.  Abr.  3,  &11.  Welf. 
Eq.  PI.  218.     Story's  Eq.  PI.  479. 

(v)  Fallowe8  v.  Williamson,  11  Ves. 
306.     Coop.  Eq.  PI.  212. 

(ip)  Gould  V.  Barnes,  1  Dick.  133. 
Story's  Eq.  PI.  479. 

(x)  Metcalfe  v.  Metcalfe,  1  Keen,  74. 
It  seems  the  proper  bill,  in  such  cases. 


would  be  a  bill  of  revivor  and  supple- 
ment. Id.  80.  Pendleton  v.  Fay.  3 
Paige,  204.  ^ 

(y)  Crawford  v.  Mander,  9  Sim.  396. 
And  see  Asbee  v.  Shipley,  Mad.  &  Geld. 
296 ;  Stewart  v.  Nicholls,  Taml.  307. 

(z)  Coop.  Eq.  PI.  212.    4  Sim.  318. 

(fl)  Story's  Eq.  PI.  480.  Humphreys 
V.  Ingledon,  1  P.  Wms.  753.     1  Dick.  38. 

(b)  Phelps  V.  Sproule,  4  Sim.  318. 
Harrison  v.  Ridley,  Com.  R.  590  :  S.  C. 
2  Eq.  Ab.  2, 
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person  to  revive,  or  that  the  defendant  is  not  the  proper  party  against 
whom  the  suit  should  be  revived,  because  he  is  not  in  the  chain  of  repre- 
sentation, a  demurrer  will  Iie.(c) 

If  the  bill  is  unnecessarily  or  improperly  filed,  the  objection  may  also 
be  taken  by  demurrer.(d) 

Plea.]  If  a  bill  of  revivor  is  brought  without  sufficient  cause  to  re- 
vive, and  this  fact  is  not  apparent  on  the  face  of  the  bill,  the  defendant 
may  plead  the  matter  necessary  to  show  that  the  complainant  is  not  en- 
tided  to  revive  the  suit  against  him.(e)  Or,  if  the  complainant  is  not 
entitled  to  revive  the  suit  at  all,  though  a  title  is  stated  in  the  bill,  so 
that  the  defendant  cannot  demur,  the  objection  to  the  complainant's  title 
may  be  taken  by  way  of  plea.(/)  So  if  a  person  entitled  to  revive  a 
suit  does  not  proceed  in  due  time,  he  may  be  barred  by  the  statute  for 
limitation  of  actions ;  which  may  be  pleaded  to  a  bill  of  revivor  after- 
wards S[ed.(g)  Yet  where  the  bill  of  revivor  is  after  a  decree  to  ac- 
count, it  is  not  within,  or  barred  by,  the  statute  of  limitations.(A)  If  a 
suit  abates  before  decree,  the  statute  of  limitations  is  a  good  plea  to 
ievivor.(t)  But  in  such  cases  the  plea  should  set  forth  that  the  six 
years  had  elapsed  since  the  party  seeking  to  revive  had  become  actually 
entitled  to  do ;  so  for  the  bar  does  not  begin  to  ran  until  an  administra- 
tion is  taken  out(A:) 

A  defendant  to  a  bill  of  revivor  cannot  support,  as  a  defence,  a  plea 
which  has  been  pleaded  by  the  original  defendaut  and  overruled. (Z) 
But  if  a  plea  has  been  put  in,  and  the  original  defendant  has  died  before 
argnment,  the  defendaut  to  the  bill  of  revivor  may  plead  the  same  mat- 
ter de  navo.{fn) 

Want  of  parties  may  be  pleaded  to  a  bill  of  revivor.(7i) 


(c)  Story'8    Eq.   PI.  480.     Phelps    v.  (»)  Welf.  Eq.  PL  218. 

Sproule,  supra.  (k)  Barrv  v.  Jenkins,  1  My.  &  Craig, 

(<f)  Pendleton  ▼.  Fay,  3  Paige,  304.  118.  Murray  ▼.  E.  I.  Co.  6  Barn.  &  Aid. 

(e)    Mitf.   Eq.  PL  289.    Pendleton  r.  204. 

Fay,  3  Paige,  204.  (0  Samuda  t.  Furtado,  3  Bro.  C.  C. 

(/)  Id.  ib.  70. 

(^)  Id.  290.  (m)  2  Dan.  230.    3  id.  219. 

(A)  Hollingshead^e  case,    1   P.  Wms.  (n)  Beames  on  Pleas,  294.      Coop. 

473.    Liuon's  case,  Cary,  8.    See  also  Eq.  PL  303.    Fallowes  t.  Williamson, 

Hovenden  ▼.  Lord   Annesly,  2  Sch.    &  11  Ves.  306. 
Lef.  607;  Egremoot  ▼.  HamOton,    1  B. 
&  B.  534. 
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SECTION    IX. 

ANSWER. 

It  seems  to  hare  been  thought  that  a  defendant  could  only  object  to 
a  revivor  by  way  of  plea  or  deraurrer,(o)  and  there  may  be  great  con- 
venience in  thus  making  the  objection^  for,  as  we  have  seen,  if  the  de- 
fendant objects  by  answer,  it  will  not  prevent  the  order  to  revive,(f>) 
nnA  the  point  can  only  be  determined  by  bringing  the  cause  regularly 
to  a  hearing ;  whereas  if  the  obgection  is  taken  by  plea  or  demurrer,  it 
may,  in  general,  be  immediately  determined  in  a  summary  way.(9)     ' 

But  although,  where  an  answer  is  called  for,  the  defendant  may,  by 
it  object  to  the  revivor,  yet  if  it  be  a  mere  bill  of  revivor,  in  which 
the  question  between  the  parties  is  simply  as  to  the  right  to  revive  au 
tinswer,  unless  required  by  the  bill,  is  unnecessary .(r) 

Form  of.]  When  an  answer  is  required,  it  must  be  confined  to  such 
matters  as  are  called  for  by  the  bill,  or  which  would  be  material  to  the 
xiefence,  with  reference  to  the  order  made  upon  it.  Upon  this  ground 
Hi  has  been  held  that  where  a  defendant  to  a  bill  of  revivor,  inserted  in 
his  answer  a  variety  of  matters  which,  if  stated  in  answer  to  the  original 
•bill  might  have  been  a  good  defence  to  that  bill,  but  was  not  relevant 
to  the  question  of  revivor,  the  answer  was  to  that  extent  impertinent.(^) 
And  so,  where  the  answer  to  a  bill  of  revivor  set  out  a  detailed  account 
of  the  proceedings  which  had  taken  place  in  the  suit,  for  the  purpose  of 
•objecting  to  them  as  irregular  and  oppressive,  and  it  was  insisted  that 
some  of  the  orders  which  had  been  made  in  the  cause  ought  to  be  set  aside, 
and  that  money  which  hadt>een  paid  out  of  court  under  them  should  be 
brought  back ;  it  was  held,  upon  exceptions  to  the  master's  report,  upon 
a  reference  for  impertinence,  that  such  statements  in  the  answer  were 
impertinent.(^) 

An  answer  to  a  bill  of  revivor  is  liable  to  exceptions  for  impertinence 
mnd  insufficiency,  the  same  as  an  answer  to  an  original  bill.    But  if  an 


(o)  Harris  ▼.  Pollard,  3  P.  Wms.  348.        (*)  Nanny  v.  Totty,  11  Price,  117. 
iy)  Ante,  p.  50.  {t)  Wagstaif  v  Bryan,  1  Rusa.  it  Mj. 

(q)  Mitf.  Eq.  PI.  289.  28. 

ir)  3  Dan.  220. 
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executor  or  administrator  by  his  answer  admits  assets,  and  the  complain- 
ant, upon  coming  in  of  the  answer  revives  his  suit  and  proceeds  in  the 
original  cause  upon  the  revivor,  he  shall  never  afterwards  refer  the  an- 
swer for  insufficiency ;  for  this  he  ought  to  have  done  at  first,  and  be- 
fore he  proceeded  to  revive  the  original  cause^  which  was  an  admission 
that  the  answer  was  full  and  perfect,  or  otherwise  he  might  have  ex- 
cepted thereto,  and  had  the  opinion  of  the  court  thereon ;  but  then  he 
could  not  have  proceeded  to  revive  till  he  had  got  over  that  point.(u) 

The  defendant  may,  by  his  answer,  consent  that  the  suit  be  revived. 
Id  that  case  the  complainant  may,  as  we  have  seen,  enter  an  order  of 
course  for  the  revival  of  the  suit.(v) 

SigncUure  of  counsel,  ^c]  An  answer  to  a  bill  of  revivor,  like  all 
other  pleadings,  must  be  signed  by  coiuvel,  and  may  be  put  in  and  filed 
in  the  same  manner  as  other  answers ;  which  it  resembles  in  all  other 
fomts.{w) 


SECTION   X^ 


REPLICATION. 


If  the  answer  does  not  admit  the  complainant^s  title  to  revive,  or 
states  any  circumstances  which  the  complainant  is  desirous  of  contro- 
verting, it  must,  if  the  abatement  has  occurred  after  decree,  or  after 
issue  joined  in  the  original  cause,  be  replied  to ;  after  which  the  pro- 
ceedings upon  it  will  be  the  same  as  upon  an  original  bill.(ir) 

If  the  bill  of  revivor  is  filed  before  the  decree,  or  before  issue  joined 
in  the  original  cause,  a  separate  replication  will  be  necessary.(y) 


(if)  For.  RoiD.  ISO.  (x)  1  Smith,  533. 

(«)  Aote,  p.  60.  (y)  Catton  y.  Earl  of  Carlisle,  5  Mad. 

(w)  3  Dan.  931.  437. 
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SECTION    IX. 

ANSWER. 

It  seems  to  hare  been  thought  that  a  defendant  could  only  object  to 
a  revivor  by  way  of  plea  or  denmrrer,(0)  and  there  may  be  great  con- 
venience in  thus  making  the  objection^  for,  as  we  have  seen,  if  the  de- 
fendant objects  by  answer,  it  will  not  prevent  the  order  to  revive,(p) 
und  the  point  can  only  be  determined  by  bringing  the  cause  regularly 
to  a  hearing ;  whereas  if  the  objection  is  taken  by  plea  or  demurrer,  it 
may,  in  general,  be  immediately  determined  in  a  summary  way.(f ) 

But  although,  where  an  answer  is  called  for,  the  defendant  may,  by 
it  object  to  the  revivor,  yet  if  it  be  a  mere  bill  of  revivor,  in  which 
the  question  between  the  parties  is  simply  as  to  the  right  to  revive  au 
answer,  unless  required  by  the  bill,  is  unnecessary .(r) 

Form  of.]  When  an  answer  is  required,  it  must  be  confined  to  such 
matters  as  are  called  for  by  the  bill,  or  which  would  be  material  to  the 
"defence,  with  reference  to  the  order  made  upon  it.  Upon  this  ground 
it  has  been  held  that  where  a  defendant  to  a  bill  of  revivor,  inserted  in 
his  answer  a  variety  of  matters  which,  if  stated  in  answer  to  the  original 
bill  might  have  been  a  good  defence  to  that  bill,  but  was  not  relevant 
to  the  question  of  revivor,  the  answer  was  to  that  extent  impertinent.(f) 
And  so,  where  the  answer  to  a  bill  of  revivor  set  out  a  detailed  account 
-of  the  proceedings  which  had  taken  place  in  the  suit,  for  the  purpose  of 
objecting  to  them  as  irregular  and  oppressive,  and  it  was  insisted  that 
some  of  the  orders  which  had  been  made  in  the  cause  ought  to  be  set  aside, 
and  that  money  which  had1)een  paid  out  of  court  under  them  should  be 
brought  back ;  it  was  held,  upon  exceptions  to  the  master's  report,  upon 
ti  reference  for  impertinence,  that  such  statements  in  the  answer  were 
impertinent.(^) 

An  answer  to  a  bill  of  revivor  is  liable  to  exceptions  for  impertinence 
-and  insufficiency,  the  same  as  an  answer  to  an  original  bill.    But  if  an 


(o)  Harris  ▼.  Pollard,  3  P.  Wms.  348.        (*)  Nanny  ▼.  Totty,  11  Price,  117. 
ip)  Ante,  p.  50.  (/)  Wagstaff  v  Bryao,  1  Rusa.  It  Mj. 

(7)  Mitf.  Eq.  PL  289.  28. 

ir)  3  Dan.  220. 
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executor  or  administrator  by  his  answer  admits  assets,  and  the  complain- 
ant, upon  coming  in  of  the  answer  revives  his  suit  and  proceeds  in  the 
original  cause  upon  the  revivor,  he  shall  never  afterwards  refer  the  an- 
swer for  insufficiency ;  for  this  he  ought  to  have  done  at  first,  and  be- 
fore he  proceeded  to  revive  the  original  cause^  which  was  an  admission 
that  the  answer  was  full  and  perfect,  or  otherwise  he  might  have  ex- 
cepted thereto,  and  had  the  opinion  of  the  court  thereon ;  but  then  he 
could  not  have  proceeded  to  revive  till  he  had  got  over  that  point.(u) 

The  defendant  may,  by  his  answer,  consent  that  the  suit  be  revived. 
Id  that  case  the  complainant  may,  as  we  have  seen,  enter  an  order  of 
course  for  the  revival  of  the  suit.(v) 

Signature  of  counsel,  ^c]  An  answer  to  a  bill  of  revivor,  like  all 
other  pleadings,  must  be  signed  by  couibbcI,  and  may  be  put  in  and  filed 
iu  the  same  manner  as  other  answers ;  which  it  resembles  in  all  other 
point&(io) 


SECTION   X. 


BEPLICATION. 


If  the  answer  does  not  admit  the  complainant^s  title  to  revive,  or 
states  any  circumstances  which  the  complainant  is  desirous  of  contro- 
verting, it  must,  if  the  abatement  has  occurred  after  decree,  or  after 
issue  joined  in  the  original  cause,  be  replied  to ;  after  which  the  pro- 
ceedings upon  it  will  be  the  same  as  upon  an  original  bill.(2r) 

If  the  bill  of  revivor  is  filed  before  the  decree,  or  before  issue  joined 
in  the  original  cause,  a  separate  replication  will  be  necessary.(y) 


(u)  For.  Rom.  180.  (x)  1  Smith,  633. 

(v)  Ante,  p.  60.  (y)  Catton  y.  Earl  of  Carlisle,  6  Mad. 

(v)  3  Dan.  SSI.  437. 
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SECTION   XL 


HBARINa. 

The  necessity  for  bringing  a  bill  of  revivor  to  a  hearing,  depends 
upon  whether  the  object  of  such  bill  has  been  accomplished  by  the  or- 
der to  revive.  If  it  merely  prays  that  the  suit  may  be  revived,  a  hear- 
ing will  be  unnecessary — ^unless  an  answer  has  been  put  in  contesting^ 
the  complainant's  right  to  revive — as  the  object  will  be  completely  ef- 
fected by  the  order  to  revive :  and  if  under  such  circumstances  the  re- 
vivor suit  is  brought  on  for  hearing,  the  complainant  will  have  to  pay 
the  costs.  This  will  apply  equally  to  cases  in  which  the  bill  of  revivor 
is  filed  by  the  complainant,  or  those  who  represent  him,  or,  after  decree, 
by  a  defendant,  or  those  who  represent  him.  The  mere  order  to  revive 
will,  in  such  case,  be  effectual  against  both  complainants  and  co-defen- 
dants.(jr) 

In  the  case  of  an  answer  contesting  the  right  to  revive,  the  cause 
must  proceed  upon  the  bill  of  revivor,  in  the  same  manner  as  upon  oth- 
er bills,  and  the  matters  of  fact  must  be  ascertained,  and  those  of  law- 
determined  as  usual.  When  it  is  ripe  for  hearing,  it  is  brought  on  in 
the  usual  mode,  notwithstanding  an  order  to  revive  has  been  obtained  ; 
upon  which  the  complainant  must  establish  his  right  to  revive,  or  he 
will  fail  in  the  suit  If  the  decision  of  the  court  is  in  favor  of  the  bill, 
the  otAer  pronounced  will  be  that  the  original  suit  stand  revived,  and 
be  carried  on  and  prosecuted  between  the  parties  .  to  such  suit,  in  like 
manner  as  between  the  parties  to  the  original  suit.(a) 

Whenever  the  bill  contains  supplemental  matter,  as  well  as  matter  of 
revivor,  a  hearing  must  be  had ;  and,  in  such  a  case,  the  bill  of  revivor 
must  be  set  down  for  hearing  as  well  against  the  party  to  the  revivor  as 
against  the  party  to  the  supplemental  matter.  Thus,  where  a  bill  was 
filed  which  was  supplemental  against  the  heir,  but  was  a  mere  bill  of 
revivor  with  respect  to  the  administratrix  against  whom  the  common 
order  to  revive  had  been  made,  the  court  held  that  the  cause  must  be 


(z)    3    Dan.  221.    Pruen  ▼.   Lunn,  6    supra.   Seaton  on  Decrees,  385.  Harris 
Rasa.  3.    Day  ▼.  Potter,  9  Pai^e,  645.        y.  Pollard,  3  P.  Wms.  348. 
(«)  1  Hoff.  Pr.  383.    Day  r.  Potter, 
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set  down  id  be  heard  against  the  administratrix  as  well  as  against  the 
heii',  although  if  it  had  been  a  simple  bill  of  revivor  against  the  adrnvn^ 
istratrix,  a  hearing  would  have  been  unnecessary.(6) 

If  the  bill  of  revivor  prays  for  an  admission  of  assets  by  the  represen"- 
tative  of  a  deceased  party,  and  the  defendant  admits  assets,  the  cause 
may  proceed  against  him  upon  the  order  of  revivor  merely ;  but  if  he 
does  not  make  that  admission,  the  cause  must  be  beard  for  the  purpose 
of  obtaining  the  necessary  accounts  of  the  estate  of  the  deceased  party, 
tb  answer  the  demands  made  against  it.(c) 

Where  the  decree  in  the  original  suit  contahis  a  specific  direction,  (as 
that  the  defendant  shall  pay  a  certain  sum  of  money,)  that  direction 
cannot  be  carried  into  execution  by  the  mere  order  to  revive  ;  but  a  de- 
cree must  be  made  in  the  revived  suit  for  that  purpose.(d) 

If  the  bill  of  revivor  is  filed  before  the  decree,  it  may,  if  the  original 
cause  has  not  been  heard,  be  heard  together  with  it ;  but  if  the  original 
cause  has  been  already  set  down, '  it  must  be  heard  separately ;  and  in 
respect  to  all  fees  and  charges,  it  is  considered  as  a  separate  cause  until 
the  decree.{e) 

If  there  has  been  a  decree  in  the  original  cause,  the  bill  of  revivor 
must,  if  necessary  to  be  heard^  be  heard  separately;  or  it  may  be  diriect-^ 
ed  to  come  on  for  heating  with  the  cause  upon  further  directions.!/) 


SECTION    XII. 


fetTECT    OF    REVlVOft. 


A  bill  of  tevitor  hy  a  defendant  merely  substantiates  (hef  suit  and 
brings  before  the  court  the  parties  necessary  to  see  to  the  execution  of 
the  decree,  and  to  be  the  objects  of  its  operations,  rather  than  to  litigate 
the  clainis  made  by  the  several  parties  iti  the  original  pleadings,  except 
so  far  as  they  remain  undecided.(s')  And  it  does  not  appear  that  the 
necessary  effect  of  a  revivor  by  a  defendant  will  be  to  take  from  the 
complainant  the  conduct  of  the  cause,  without  atn  application  to  the 
court,  or  to  the  master  in  the  manner  already  pointed  out.(A) 


{b)  Lake  y.  Aastwick,  4  Lond.  Ja-        (e)  I  Smith's  Pr.  523. 
nat,3U.  (/)  3  Dan.  223 

(c)Mitf.  76.  (f)  Mitf.  P1.79. 

(4  Harries  t.  Johnsoto,  3  Yoiuiff  ^        (A)  Ante,  p.   474.    See  9  Dan.  90d^ 
Col.  583. 

Vol.  U.  8 
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Where  the  abatement  of  the  suit  is  total,  an  order  to  revive,  places 
the  suit  and  all  the  proceedings  in  it,  in  precisely  the  same  plight,  state, 
and  condition  that  the  same  were  in  at  the  time  when  the  abatement 
took  place.(i)  And  the  new  complainant  may  take  the  same  proceed- 
ings in  the  cause  that  the  original  complainant  might  have  taken.  Thus, 
the  complainant  in  a  revived  suit  may  amend  the  original  suit,  in  the 
same  manner  that  the  original  complainant  might  have  done ;  and  may 
issue  an  attachment  against  the  defendant  for  not  answering  the  amend- 

« 

ed  bill.(A:)  So  also,  the  new  complainant  may  prosecute  process  of 
contempt  against  the  defendant — taking  it  up  where  it  left  of  at  the 
abatement,  and  if  a  process  has  been  issued  before  the  abatement,  it  will 
be  revived  by  the  order  to  revive  the  suit.(/) 

But  the  case  is  otherwise  where  the  abatement  is  occasioned  by  the 
death  of  the  defendant.  In  such  a  case,  the  process  being  personal,  can- 
not be  revived.  In  general,  however,  where  an  abatement  is  occasion- 
ed by  the  death  of  a  defendant,  the  order  to  revive  against  his  represen- 
tatives will  place  the  suit  as  fully  in  the  same  position,  with  regard  to 
such  representatives,  as  can  be  done  with  reference  to  the  change  of  the 
individuals  before  the  court.(m) 

Where  there  is  a  cross  bill,  a  revivor  of  the  original  suit  will  not  have 
the  effect  to  revive  the  cross  suit ;  but  there  must  be  a  revivor  in  each 
cause.(n) 


(t)  Gregson  y.  Oswald,  1  Cox,  343.        (Q   Hyde   ▼.   Fonter,    1    Dick.    134. 
(k)  Mitf.  PI.  78.    FhUips  r.  Darbe<        (m)  3  Dan.  397. 
1  Dick.  98.  (n)  Wdf.  Eq.  PI.  890. 
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CHAP.    II. 

SUPPLEMENTAL  BILL. 

jSect.  1.  When  Proper. 

2.  Parties  to. 

3.  Form  of. 

4.  Application  for  leave  to  FiLEr 
6.  subpcena  and  appearance. 

6.  Demurrers  and  Pleas  to. 

7.  Answers  to. 

5.  Replication  and  Evidence. 
9.  Hearing* 


SECTION    L 


WHEN   PROPER. 


A  supplemental  bill  lies  when  there  is  a  defect  in  the  proceedings  oc 
cnrring  too  late  to  be  remediable  by  amendment ;  or  where,  by  an  event 
subsequent  to  the  commencement  of  the  suit,  a  new  interest  in  the  matter 
in  litigation  is  claimed,  by  an  existing  party  to  the  suit,  or  a  new  party 
claims,  but  not  by  mere  operation  of  law,  the  interest  which  was  claimed 
by  an  existing  party.(a) 

A  bill  of  this  nature  may  be  filed  to  supply  defects  in  the  frame  of 
the  original  bill ;  and  that  either  before  or  after  decree ;  and  to  aid  or 
impeach  the  decree;  or  to  put  new  matter  in  issue,  as  a  new  interest 
vested  in  an  old  party,  or  an  interest  devolving  upon  a  new  party.(6) 


(a)  Welf.  Eq.  PI.  188.     Jones  t.  Jones,        (b)  Id.  ib.     Mont.  Eq.  PI.  316.     Mitf. 
3  Atk.   110.      Dornner  ▼.  Furtescae,  id.     61,  6*2. 
133.    3  P.  Wms.  349.     2  Mad.  340,  379. 
1  id.  566. 
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1.  To  supply  defects  in  original  bill—before  decree.]  Whjen  the  im- 
perfection in  a  suit  arises  from  a  defect  in  the  original  bill,  or  in  some 
of  the  proceedings  under  it,  and  not  from  any  levent  subsequent  to  the 
institution  of  the  suit^  it  may  be  added  to  by  supplemeiit^l  bilK(c)  But 
whenever  the  defect  can  be  supplied  by  amendment,  the  court  will  not 
permit  a  supplemental  bill  to  be  filed.((2)  It  is  a  well  settled  rule, 
however,  that  nothing  can  be  inserted  jn  an  original  bill,  by  way  of 
amendment,  which  has  arisen  subsequent  to  the  commencement  of  the 
suit ;  but  that  the  same  must  he  stated  in  a  supplemental  bill.(e) 

Where  nothing  has  occurred  to  change  the  rights  of  the  parties  sub- 
sequent to  the  commencement  of  the  suit,  the  complainant  cannot,  after 
the  cause  is  at  issue,  file  a  supplemental  bill  for  the  mere  purpose  of 
pitting  in  issue  new  matters  which  might  have  bee^  introduced  into  the 
original  bill  by  way  of  amendment;  although  the  new  facts  were  not 
known  to  the  complainant  until  after  the  cause  was  at  issue  on  the  ori- 
ginal bilt(/)  If  the  proofs  have  not  yet  been  taken,  in  such  a  case, 
the  proper  course  is  for  the  coniplpiinant  to  ^pply  for  leave  to  withdraw 
his  replication  and  to  araend.(o-) 

Matters  which  j^rose  previous  to  the  filing  of  the  original  bill,  aU 
though  discovered  by  the. complainant  afterwards,  should  be  introduced 
into  the  same  by  way  of  amendment;  provided  the  cause  is  in  that  stage 
in  which  an  amendment  is  allo\yable,(A)  i.  e.  before  the  cause  is  at  is- 
sue, and  before  witnesses  have  been  examined.(i)  If  the  cause  has  pro- 
gressed so  far  that  an  amendment  cannot  b^  made,  or  if  material  facts 
have  occurred  after  the  commencement  of  the  suit,  a  supplemental  bill 
may  be  filed.(A:)  So  if  it  becomes  necessary  to  bring  before  the  court 
some  party  who  is  essential  to  the  proceedings,  and  who  has  been  omit- 
ted to  be  introduced  at  the  stage  of  the  cause  in  which  flin  amendment 
could  be  made,  a  supplemental  bill  may  be  filed  for  that  purpose.(Z) 

After  the  complainant  has  filed  a  replication  and  obtained  a  reference 
to  a  master  to  take  and  slate  an  account,  he  cannot  file  a  supplemental 
bill  for  the  purpose  of  siplting  up  new  matters  which  were  known  to  him 


(c)  Mitf.  Eq.  PI-  61. 

{(i)  Id.  63.  Welf.  Eq.  PL  188.  Da- 
Ties  V.  Williams,  I  Sim.  5. 

(e)  Stafford  v.  Howlett,  1  Paige,  201. 

(/)  Dias  ▼.  Merle,  4  Paige,  259. 
Colclough  V.  Evans,  4  Sim.  76. 

(g)  Id.  ib. 

(A)  Stafford  v.  HowleU,  1  Paige,  201. 
<?andler  v.  Peuit,  id.  168.  Mitf.  Pl,  61, 
yiote  {e),  and  cases  there  cited.. 


(t)  Wiif.  Eq.  P.  188.  Story's  Eq.  PI. 
268.  Baldwin  v.  Mackown,  3  Atk.  817. 
As  respects  parties,  however,  they  may 
be  brought  in  by  amendment  at  any  time 
prior  to  a  decree.  Goodwin  t.  Good- 
win, 3  Atk.  370. 

(k)  Stafford  7.  Hewlett,  supra,  Good- 
win V.  Goodwin,  3  Atk.  370.  Crompton 
y.  Wombwell,  4  Sim.  688. 

{I)  Welf.  Eq.  PI.  191. 
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prerioiis  to  the  filing  of  the  replieation  and  obtaining  the  order  of  ref* 
erence,{m) 

It  is  to  be  observed  that  a  supplemental  bill  in  the  nature  of  a  bill  of 
discovery  in  aid  of  the  original  suit,  may  be  filed  after  the  cause  is  at 
issue,  where  the  new  facts  were  not  known  to  the  complainant  at  the 
ticne  of  filing  his  replication.(n) 

Matters  which  have  occurred  since  the  original  bill  was  filed  and 
which  are  material  to  perfect  the  complainant's  case,  may  also  be  intro- 
duced by  supplemental  bill.  Thus,  where  a  complainant  has  an  in- 
choate right  at  the  time  of  filing  hid  original  bill,  but  which  merely  re* 
quires  a  formal  act  to  complete  it,  which  is  not  performed  till  after- 
wards, such  formal  act  may  be  brought  before  the  court  by  supplement 
tal  bill — as  in  the  instance  of  an  executor  or  administrator  filing  a  bill 
be£bfe  probate  or  administration  taken  out  In  such  a  case  the  fact  of 
the  probate  or  administration  having  been  granted,  may  be  introduced 
by  iiiLmendment.(o)  But  if  the  reeocd  is  not  in  a  state  to  admit  of  amend- 
ment, it  may  be  introduced  as  well  by  supplemental  bill.(  p)  So,  where 
an  original  bill  was  filed  by  a  judgment  creditor  to  reach  the  property 
of  the  defendant,  after  the  return  of  an  execution  unsatisfied,  it  was  held 
that  a  supplemental  bill  might  be  filed  to  reach  subsequently  acquired 
property  to  satisfy  the  same  debt(q)  But  in  a  similar  case  where,  after 
a  creditor's  bill  had  been  filed,  the  complainant  obtained  a  second  judg- 
ment and  issued  an  execution  thereon,  and  without  waiting  for  a  return 
thereof,  filed  a  supplemental  bill,  it  was  decided  that  such  bill  could  not 
be  sustained.(r) 

A  complainant,  however,  cannot  support  a  bad  title,  by  acquiring  an- 
other after  the  filing  of  the  original  bill,  and  then  bringing  it  forward 
by  supplemental  bill.(^)  But  it  is  only  where  the  first  title  is  absolute- 
ly bad  that  a  sfupplemental  bill  of  this  description  will  be  improper. 
Where  the  complainant  had  originally  a  good  inchoate  title,  which  only 
required  some  formal  act  to  make  it  perfect,  there,  the  statement  of  such 
act  by  supplemental  bill  will  be  permitted,  if  it  cannot  properly  be  done 
by  amendment.(^) 

A  supplemental  bill  for  the  mere  purpose  of  bringing  parties  before 


(m)  Dias  t.  Merle,  4  Paige,  359.  {*)   Tonkin  v.  Leihbridge,  Coop.  Rep. 

(»)  Id.  ib.  43.     Davidson  v.   Foley,  3   Bro.    C.   C. 

(o)  1  Dan.  511.     3  id.  153.  598.     Pritchard    v.   Draper,    1  Ruas.   & 

{p)  Hamphreya  ▼.  Homphreys,  3  P.  .  My.  191. 

Wms.  508.  (0   3   Dan.    154.     Mutter  v.  Chaavel, 

(f)  Eager  y.  Price,  2  Paige,  333.  5  Rubs.  4:2.     See  also  Sadler  v.   Lovott, 
(r)  McEiwaio  r.  Willis,  3  Paige,  505.     1  Molloy,  162. 
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the  court,  who  ought  to  h&ve  beea  parties  to  the  original  bill,  may  be 
filed  at  any  period  of  the  cause.  And  it  is  not  unfrequently  the  case 
that  where  a  cause,  at  the  hearing,  has  been  ordered  to  stand  over,  with 
liberty  to  add  parties,  it  has  been  expressly  directed  that  they  should 
be  added  by  supplemental  biil.(u)  Though  even  th^  ordinary  direction 
on  such  occasion,  that  the  complainant  shall  be  at  liberty  to  add  parties 
by  amendment,  has  been  held  to  authorize  the  filing  of  a  supplemental 
bill  for  that  purpose.(i7) 

A  supplemental  bill  may  also  be  filed  for  the  purpose  of  bringing  be- 
fore the  court  a  party  who  was  out  of  the  jurisdiction  when  the  original 
bill  was  filed,  and  who  has  since  returned  ;  in  cases  where  it  cannot  be 
done  by  amendment.(tr) 

To  supply  defects  in  original  bill — after  decree*]  A  supplemental 
bill  for  the  purpose  of  adding  new  matter,  or  for  bringing  new  parties 
before  the  court,  may  also  be  filed  after,  as  well  as  before  the  decree. 
Thus,  where  a  defendant  appealed  from  a  decree  of  the  master  of  the 
rolls,  but  before  it  was  brought  on,  the  complainant,  apprehending  that 
he  had  not  proper  parties  before  the  court  when  the  decree  was  pro- 
nounced, to  enable  him  to  carry  it  into  effect,  filed  a  supplemental  bill 
for  the  purpose  of  bringing  the  necessary  parties  before  the  court ;  to 
^hich  bill  the  defendant  demurred ;  the  demurrer  was  overruled.(x) 

So  also,  a  party  in  a  bill  for  an  account  may,  after,  a  decree  to  ac- 
count, file  a  supplemental  bill  for  the  discovery  of  more  evidence  touch- 
ing the  account.(y)  And  where  in  consequence  of  ihe  parties  claiming 
the  property  in  question  being  some  of  a  class,  the  court  refers  it  to  a 
jaaaster  to  inquire  who  the  individuals  of  the  class  are,  and  it  turns  out 
upon  the  master's  report,  that  some  of  them  are  not  before  the  court, 
the  complainant  must  file  a  supplemental  bill  for  the  purpose  of  bring- 
ing them  before  the  court,  before  a  final  decision  can  be  had.(2;) 

A  supplemental  bill  may  likewise  be  filed  after  a  decree,  for  the  pur- 
pose of  enabling  the  court  to  give  directions  which  were  not  prayed  by 
the  origmal  bill,  but  which  the  result  of  the  proceedings  under  the  de- 
cree has  rendered  pro|)er.(a)  Supplemental  bills  are  often  brought  in 
aid  of  a  decree  of  this  court — as  on  a  decree  to  account,  for  want  of  full 


(u)  Jones  V.  Jones,  3  Alk.    UO.  (y)  Boeve  v.  Skipwith,  1  Eq.  Ca.   Ab. 

{v)  Greenwood  r.  Atkinson,  5  Sim.  80.    '2  Ch.  Rep.  142. 

419.  {z)  3  Dan.  156.     1  id.  309. 

(w)  3  Dan.  15$.  (a)  Dormer  v.  Foriescue,  3  Atk.  124. 

(jf)  Wood  war  J  v,  ^yoodward,  1  Dick. 
33. 
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directions  before— and  directions  are  given,  under  the  supplemental  bill 
that  the  new  matter  be  connected  with  the  former  de€ree.(fr) 

So  also,  if  the  original  bill  has  omitted  to  put  in  issue  material  mat- 
ter, the  court  may  upon  further  directions,  after  decree,  and  after  the 
trial  of  an  issue  which  the  complainant  has  failed  in  establishing,  per- 
mit the  complainant  to  file  a  supplemental  bill  for  the  purpose  of  mak- 
ing the  proper  charge8.(c) 

A  supplemental  bill  has  likewise  been  permitted  where,  after  a  decree 
against  executors  to  account,  it  has  been  found  that,  in  the  lifetime  of 
the  testator,  an  account  existed  between  him  and  one  of  the  executors^ 
in  respect  of  a  partnership  between  them,  upon  which  a  balance  was 
claimed  to  be  due  from  the  executor  to  the  esCate.(cf) 

Under  a  general  decree  for  an  account,  the  accounts  ma^  be  taken 
down  to  the  time  of  the  report ;  without  filing  a  supplemental  bill  as  to 
matters  which  have  arisen  since  the  filing  of  the  original  bill.(e)  A 
bill  of  this  kind  will  not  lie  after  a  decree  for  aiy  account,  for  the  mere 
paipoae  of  stating  additional  facts  which  arose  before  the  filing  of  the 
original  bill,  and  of  praying  that  such  matters  may  be  taken  into  con- 
sideration in  the  account  decreed  to  be  taken.(/)  The  comfplainant 
should,  in  such  case,  file  a  supplemental  bill  in  the  nature  of  a  bill  of 
review,  supported  by  the  usual  affidavit,  and  apply  to  have  the  cause 
r&-heard.(g') 

2.  To  introduce  matters  subsequent  to  the  original  bill.]  ft  has  beenf 
already  stated  that  nothing  can  be  inserted  in  an  original  bill  by  way 
of  amendment  which  has  arisen  subsequent  to  the  commencement  of  the^ 
suit ;  but  that  the  same  must  be  stated  in  a  sup]riemental  bill. (A) 

Thus,  where  subsequently  to  the  filing  of  an  original  bill,  some  event 
happens  which,  without  abating  the  suit,  gives  an  interest  in  the  matter 
in  dispute  to  a  person  not  a  party  to  the  bill,  or  occasions  an  alteration 
in  the  interests  of  any  of  the  parties,  the  defect  may  be  supplied  by  a: 
sQi^lemental  bill.(f )  Therefore,  if^  pending  a  suit  affecting  as  estate 
which  is  the  subject  of  an  entail,  a  tenant  in  tail  whose  interests  are 
likely  to  be  affected  by  it,  eomes  into  esse,  he  mnst  be  brought  before* 
the  court  by  supplemental  bill.(ik)    So^  in  a  suit  relating  to  the  person- 


Q)  Dormer  r.  Forteaeae,  3  Atk.  134.  (/)  Swan  t.  Swan,  8  Price,  516. 

{e)  Jooea  r.  Jonea,  3  Atk.  110.  (g)  3  Dan.  166,  note  o. 

(4  Cropper    r.    Knapman,    3    Yoting  (h)  Ante,  Vol.  I,  p.  307.    See  Staf^ 

k  Col.  338.    And  aee  Simmona  t.  Gat«  ford  r.  HowTett,  1  Paige,  806. 

teridge,  13  Vea.  363.  (0  Jonea  t.  Jonea,  3  Atk.  317^ 

(e)  BarfieU  v.   Kalley,  4  Rnaa.  355.  {k)  Mitf.  I3q.  Pi.  63. 
3  Dan.  158,  note  f. 
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al  property  of  a  married  woman,  where  a  decree  or  order  has  directed 
the  master  to  approve  of  a  settlement  on  the  wife  and  her  children,  but 
before  the  master  makes  his  report  the  wife  dies,  it  has  been  held  that 
the  children  have  a  right  to  the  benefit  of  the  settlement,  and  to  assert 
that  ri&[ht  by  supplemental  bill.({)  Aiid  where  a  bill  lias  been  exhibited 
against  a  man  and  his  wife,  and  the  husband  dies  pending  the  suit,  and 
a  new  interest  thereupon  arises  to  the  wife,  a  supplemental  hill  ought  to 
be  filed  for  the  purpose  of  giving  the  wife  an  opportunity  of  potting  in 
another  defence  in  respect  of  her  newly  acquired  interest.(m) 

Rut  the  subsequent  event,  which  will  authorize  the  filing  of  a  supple- 
mental bill^  must  not  only  be  relevant,  but  material  ;(n)  and  of  such  a 
nature  that  the  relief  sought  in  respect  thereof  cannot  be  obtained  under 
the  original  bilL(o) 

It  is  a  general  rule,  that  whenever  an  event  happens  subsequent  to 
the  filing  of  the  original  bill,  which,  without  abating  the  suit,  transfers 
the  interest  of  a  party  to  it,  or  any  portion  of  such  interest,  to  another 
so  as  to  give  a  new  interest  to  the  person  to  whom  it  is  transferred,  the 
defect  .thus  occasioued  must  be  supplied  by  supplemental  bill.(p) 
Therefore  a  party  who  acquires  an  entirely  new  right  ot  interest  in  the 
subject  matter  of  the  suit^  by  purchase,  pending  the  litigation^  may 
bring  such  right  or  interest  before  the  court  by  a  supplemental  bill,  or 
by  an  original  bill  in  the  nature  of  a  supplemental  bill.  And  unless  he 
makes  himself  a  party,  by  filing  a  supplemental  bill,  he  will  not  be  al- 
lowed to  come  in  and  take  a  part  in  the  proceedings  in  the  cause  with- 
out the  consent  of  the  other  parties  to  the  suit.(9)  So  where,  in  a  par- 
tition suit,  the  legal  estate  in  an  undivided  share  of  the  premises  is  in  a 
trustee,  if  a  new  trustee  is  substituted  in  his  place  pending  the  suit,  he 
must  be  brought  before  the  court  by  a  supplemental  bill.(r) 

Such  billj  though  it  is  supplemental  in  respect  to  the  old  parties  and 
the  rest  of  the  suit,  yet  as  to  any  new  parties  brought  before  the  court 
by  it,  and  consequently  in  regard  to  its  immediate  operation,  it  has  in  some 
degree  the  effect  of  an  original  h\lL{s) 

If  a  complainadt  suing  in  his  own  right  makes  such  aft  alienation  of 
his  property  as  to  give  the  alienee  an  interest  in  the  subject  matter  of 
the  suit,  but  not  at  the  same  time  to  deprive  himself  of  all  right  in  the 


(/)  Groves    v.   Clarke,    1  Keen,   132^  (o)  Adams  t.  Dotrding,  3  Mad.  53. 

Morray  v.  Lord  Elibank,  10  Ves.  84.  {p)  2  Mitf.  63. 

(m)  Mole  V.  Smith,  1  Jac.  &  W.  665.  (g)  Wilder  v.  Keeler,  3  Paige,  164. 

(n)  Mitf.   PI.   68,  note  o.    Milner    ▼<  (r)  King  v.  Donnelly,  5  Paige,  46. 

Lord  Harewood,  17  Ves.  144.  (#)  Mitf.  PL  63. 
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question,  he  must  bring  the  alienee  before  the  court  *by  supplemental 
bill,  or  the  alienee  may  himself  file  a  supplemental  bill  against  the  ori- 
ginal complainant  and  the  other  parties  to  the  suit,  to  have  the  benefit  of 
the  proceedings.(^) 

So,  if  after  the  bill  filed  one  of  several  complainants  becomes  bankrupt, 
80  that  his  interest  becomes  vested  in  his  assignees,  a  supplemental  bill 
may  be  filed  by  the  remaining  complainants,  either  against  or  in  conjunc- 
tion with  the  assignee^  to  carry  on  the  suit.(ti)  Upon  ihe  same  prin- 
ciple, it  is  settled  that  if  a  complainant  becomes  a  lunatic,  a  supplemen- 
tal bill  may  be  filed  in  the  joint  names  of  the  lunatic  and  his  com- 
^ipittee  ;(t;)  or  if,  after  the  institution  of  the  suit  by  a  lunatic  and  his 
committee,  the  committee  dies  and  a  new  committee  is  appointed,  the 
suit  may  be  continued  by  a  supplemental  bill  on  behalf  of  the  lunatic 
and  his  new  committec.(tr) 

It  is  to  be  observed,  however,  that  a  voluntary  alienation  pendente 
lite  is  not  permitted  to  affect  the  rights  of  the  other  parties,  if  *the  suit 
proceeds  without  disclosure  of  the  fact — except  as  the  alienation  may 
disable  the  party  from  performing  the  decree  of  the  court,  aS;  in  the  case 
of  an  assignment  by  a  mortgagee  of  his  interest  in  the  mortgage,  pend- 
ing a  suit  to  redeem — in  which  case  the  assignee  must  be  brought  before 
the  court  by  supplemental  bill.(i:)  It  sometimes  happens,  however, 
that  pending  a  suit,  an  alienation  by  some  of  the  parties  takes  place 
without  the  knowledge  of  the  parties  conducting  the  suit,  or  without 
their  thinking  it  necessary  to  bring  the  alieneebefore  the  court.  In  such 
case,  unless  the  alienee  can  be  protected  by  the  ordinary  course  of  ap- 
plying for  an  order  that  the  alienor  may  not  take  the  fund  he  is  entitled 
to  in  the  suit,  out  of  court,  without  notice  to  him,  he,  the  alienee,  may 
make  himself  a  party  to  the  suit  by  supplemental  bill  against  the  other 
parties.(y) 

If  the  interest  of  a  complainant  suing  in  autre  droit  entirely  determines 
by  death  or  otherwise,  and  some  other  person  thereupon  becomes  enti- 
tled to  the  same  property,  under  the  same  title — as  in  the  case  of  an  ex- 
ecutor or  administrator  upon  the  determination  of  an  administration  du- 
rante minore  atate,{z)  or  pendente  /t/e,(a) — the  suit  may  likewise  be 
added  to  or  continued  by  supplemental  bilL(&) 


(/)  Binka  r.  Binka,  S  Bligh,  693.  (y)  Foster  t.  Deaeoii,  Mad.  Si  OeM. 

(«)  3  Dan.  169.  69. 

(«)  Brown  r.    Clark,  3  Wood.    Lect.        {2)  Jones  ▼.  Baaaet,  Free,  in  Cb.  174. 

378,  n.    1  Dan.  116.  Stubbs  r.  Leigh,  1  Cox,  133. 

(10)  3  Dan.  163.  (a)  Mitf.  PL  64. 

(«)  Mkf.  PI.  63.  (b)  Id.  ib. 
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If  a  sole  comphiinant^  suing  in  his  own  right,  is  deprived  of  his  whole 
interest  in  the  matters  in  question  by  an  event  subsequent  to  the  institu- 
tion of  the  suit,  as  in  the  case  of  a  bankrupt  or  insolvent  debtor,  whose 
whole  property  is  transferred  to  assignees  ;  or  in  case  such  a  complain- 
ant assigns  his  whole  interest  to  another,  the  complainant  being  no  longer 
able  to  prosecute,  for  want  of  interest,  and  his  assignee  claiming  by  a 
title  which  may  be  litigated,  the  benefit  of  the  proceedings  cannot  be 
obtained  by  a  supplemental  bill,  but  must  be  sought  by  an  original  bill 
in  the  nature  of  a  supplemental  bilL(c)  But  this  rule  applies  only  to 
cases  in  which  the  party  has  become  entitled  to  the  interest  of  the  ori- 
ginal complainant  by  a  separate,  independent  title.  It  does  not  appl^ 
where  the  new  party  comes  in  by  the  same  title  as  the  original  com- 
plainant— as  in  the  case  of  a  tenant  in  tail  succeeding  to  a  title  to  sue  in 
equity,  upon  the  death  of  a  preceding  tenant  in  tail — in  which  case  he 
may  proceed  by  supplemental  bill  by  wayof  continuation  of  the  original 
suit.(d)  •  Nor  does  it  appear  to  make  any  difference,  provided  he  comes 
in  under  the  same  title,  that  he  comes  in  by  force  of  a  new  limitation  in 
remainder  upon  the  determination  of  a  preceding  estate  tail.  He  will, 
in  such  case,  be  entitled  to  continue  the  suit  in  the  same  manner  as  a 
tenant  in  tail  coming  in  by  succession  as  issue  in  tail.(c) 

If  by  any  event  the  whole  interest  of  a  defendant  is  entirely  determin- 
ed and  the  property  is  become  vested  in  another,  by  a  title  not  derived 
from  the  former  party — as  in  the  case  of  succession  to  a  bishopric  or 
benefice,  or  of  the  determination  of  an  estate  tail,  and  the  vesting  of  a 
subsequent  remainder  in  possession — the  benefit  of  the  suit  against  the 
person  becoming  entitled  by  the  event  described,  must  also  be  obtained 
by  original  bill  in  the  nature  of  a  supplemental  bill.  Though  if  the  de- 
fendant whose  interest  is  thus  determined  is  not  the  sole  defendant,  the 
new  bill  is  supplemental  as  to  the  rest  of  the  suit,  and  is  so  termed  and 
considered.(/) 

But  if  the  interest  of  a  defendant  is  not  determined,  and  only  becomes 
vested  in  another  by  an  event  subsequent  to  the  institution  of  a  suit — - 
as  in  the  case  of  alienation  by  deed  or  devise,  or  by  bankruptcy  or 
insolvency — the  defect  in  the  suit  may  be  supplied  by  supplemental  bill ; 
whether  the  suit  isbecome  defective  merely,  or  abated  as  well  as  become 
defective.(g") 

Until  the  appearance  of  a  defendant  to  the  bill,  there  is,  strictly 


(c)  Milf.  PI.  65.  (/)  Mitf.  PI.  67. 

\d)  Lloyd  T.  Joboei,  0  Yet.  37.  (g)  Id.  68. 

(e)  Id.  ib. 
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speaking,  no  cause  in  court  as  against  him.  Therefore,  if  the  interest 
of  a  defendant  named  as  a  party  to  the  original  bill,  determines  before 
he  has  appeared,  the  suit  cannot  be  continued  against  the  person  in 
whom  his  interest  has  become  vested,  by  a  mere  supplemental  bill.  An 
original  bill  in  the  nature  of  a  supplemental  bill  must  be  filed ;  which, 
although  merely  supplemental  against  the  other  defendants,  must  pray 
that  the  new  party  may  answer  the  original  bill  as  well  as  the  supple^ 
mental  matter,  and  pray  distinct  relief  to  which  the  complainant  may  con- 
sider  himself  entitled  against  the  new  defendants.(A) 

Another  case  in  which  a  supplemental  bill  is  frequently  resorted  to,  is 
where  a  suit  is  instituted  by  a  creditor  on  behalf  of  himself  and  other 
creditors  of  a  deceased  person,  and  the  creditor  who  files  the  bill  dies. 
In  such  a  case  it  is  almost  a  matter  of  course  to  permit  another  creditor 
who  has  come  in  under  the  decree  and  established  his  claim  as  creditor 
before  the  master,  to  take  up  the  proceedings  by  supplemental  bill.(i) 
It  is  to  be  observed,  however,  that  as  the  representative  of  the  deceased 
creditor  has  an  interest  in  the  prosecution  of  the  suit,  in  respect  ^  the 
costs  already  incurred  in  it,  no  other  creditor  is  at  liberty  to  file  a  sup- 
plemental bill  without  notice  to  such  representative.  And  the  proper 
course  is  for  the  creditor  desiring  to  prosecute  the  suit,  to  move  that  he 
may  be  at  liberty  to  file  a  supplemental  bill,  if  the  representative  of  the 
deceased  complainant  do  not  revive  within  a  limited  time,  and  to  serve 
such  order  upon  the  representative.(fc) 

A  new  defendant  cannot  be  added  to  a  suit  upon  petition.  It  must  be 
done  by  a  supplemental  bill.(/) 

Where  a  feme  sole,  who  should  have  been  made  a  defendant,  marries 
after  thecommencement  of  the  suit  against  the  other  defendants,  she  cannot 
be  brought  before  the  court  with  her  husband  by  an  amendment  of  the 
original  bill ;  but  a  supplemental  bill  is  necessary.(m) 

It  is  to  be  observed,  that  if  an  original  bill  is  wholly  defective,  and 
there  is  no  ground  for  proceeding  upon  it,  it  cannot  be  sustained  by 
filing  a  supplemental  bill  founded  upon  matters  which  have  subsequent- 
ly occurred.  Yet  if  the  original  bill  was  suiEcient  for  one  kind  of  re- 
lief, and  facts  afterwards  occur  which  entitle  the  complainant  to  other 
and  more  extensive  relief,  he  may  obtain  it  by  setting  out  the  new  mat- 
ter in  a  supplemental  bill.(n) 


(h)  Asbee  ▼.  Shipley,  Mad.  &  Geld.  (k)  Dixon  r..Wyatt,  sttpra. 

996.    See  also.  Crowfoot  t.  Mander,  9  (/)  Carow  y.  MowaU,  1  £dw.  9. 

Sim.  396.    Stewart  ▼.  Nichulls,  Tanril.  (m)    Campbell   ▼.    Browne,   5    Paige* 

307.  31. 

(0  Honlditch  r.  Marquis  of  Donegall,  (n)  Candler  ▼.  Petit,  1  Paige,  168. 
1  Rim.  &  Stu.  491.     Dixon  ▼.  Wyat,  4 
Mad.  392. 
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PARTIES   TO. 


Where  a  supplemental  bill,  properly  so  called,  is  brought  for  any  new 
matter  arisen  since  the  filing  of  the  original  bill|  the  defendants  to  the 
original  bill  ought  to  be  made  parties  to  the  supplemental  bill.(o)  An 
objection,  however,  to  a  supplemental  bill  filed  before  hearing  the  origi- 
nal bill,  for  want  of  parties,  should  be  taken  by  plea  or  demurrer  before 
the  cause  comes  on  to  be  heard :  and  it  will  be  too  late  to  object  to  it  at 
the  hearing.(p)  The  rule  is  the  same  with  respect  to  objections  to  a 
supplemental  bill  on  the  ground  that  matter  alleged  to  be  new,  or  newly 
discovered,  was  not  so.{q) 

If  the  supplemental  bill  has  been  rendered  necessary  by  the  alteration 
or  acquisition  of  interest  happening  to  a  defendant,  or  if  a  person  comes 
into  esse  who  is  necessary  to  be  made  a  defendant,  the  supplemental  bill 
may  be  filed  by  the  complainant  in  the  original  suit,  against  such  person 
alone ;  and  it  may  pray  a  decree  upon  the  particular  supplemental  mat- 
ter alleged  against  that  person  only ;  unless,  as  is  frequently  the  case, 
the  interest  of  the  other  defendants  may  be  affected  by  that  decree ;  in 
which  case,  such  other  defendants  must  be  made  parties.(r) 

Where  a  supplemental  bill  is  merely  for  the  purpose  of  bringing  for- 
mal parties  before  the  court  as  defendants,  the  parties  defendants  to  the 
original  bill  need  not,  in  general,  be  made  parties  to  the  supplemental 
bill.(5)  Thus,  where  a  cause  was  ordered  to  stand  over  at  the  hearing, 
with  liberty  to  the  complainant  to  amend  by  adding  another  party,  and  the 
complainant  did  not  amend,  but  filed  a  supplemental  bill  against  the  party 
alone  ;  upon  the  two  causes  coming  on  for  hearing  together,  it  was  ob- 
jected that  the  complainant  ought  to  have  amended  the  original  bill  or 
have  made  the  original  defendant  a  defendant  to  the  supplemental  bill, 
but  the  objection  was  overruled.(^) 


(o)  JoDes  ▼.  Jonas,  3  Atk.  917.  («)  Id.  ib.     Brown  r.   Martin,  3  Atk. 

(;>)Id.  ib.                        •  317. 

,  (q)    Lewellen  v.  Maokworth,  9  Atk.  (t)    Greenwood   t.    Atkinson,  5  Sim. 

40.    McElwain  v.  Willis,  3  Paige,  605.  410. 

(r)  Miif.  PI.  75.    See  also  Bignall  t. 
A  (kins,  Mad.  &  Geld.  309. 
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This  rule,  however,  will  not  apply  where  a  person  having  acquired  the 
interest  of  a  party  to  a  suit,  thinks  proper  to  file  a  supplemental  bill 
himself.  In  such  a  case  he  must  make  all  the  other  parties  to  the  origi- 
Bal  bill,  whether  complainants  or  defendants,  parties  to  his  supplemental 
bill.(ti)  So  also,  where  one  of  several  co-complainants  assigns  his  interest 
to  a  stranger,  and  the  remaining  complainants  file  a  supplemental  bill 
against  the  assignee,  they  must  also  make  the  other  defendants  to  the 
original  bill  parties  to  the  supplemental  bill.(v) 

To  entitle  a  complainant  to  file  4i  supplemental  bill,  and  thereby  to 
obtain  the  benefit  of  the  former  proceedings,  it  must  be  in  respect  of  the 
same  title  in  the  same  person,  as  stated  in  the  original  bill.  Thus,  if  a 
person  should  file  an  original  bill,  as  heir  at  law  of  the  mortgagor,  to 
redeem ;  and  it  should  turn  out,  upon  an  issue  and  hearing  of  the  cause, 
that  he  is  not  the  heir  at  law,  and  he  afterwards  purchases  the  title  of 
the  true  heir  ;  he  cannot  file  a  supplemental  bill  to  have  the  benefit  of 
the  former  proceedings,  for  he  claims  by  a  difierent  title  from  that  as- 
serted in  the  original  bill.    He  should  file  an  original  bill.(ir) 

A  new  party  representing  the  interest  of  a  former  party,  who  comes 
before  the  court  by  a  supplemental  bill,  whether  filed  by  himself  or  by 
the  complainant,  stands  in  exactly  the  same  plight  and  condition,  as  the 
former  party — ^is  bound  by  his  acts,  and  may  be  subject  to  all  the  costs 
of  the  proceedings  from  the  beginning  of  the  suit(x)  Therefore,  it  has 
been  held  that  a  purchaser  of  the  interest  of  a  party  pendente  lite^  on 
filing  his  supplemental  bill,  comes  into  court  pro  bono  et  malo^  and  shall 
be  liable  to  the  costs  of  the  proceedings,  from  the  beginning  to  the  end 
of  the  suit.(y)  So,  also,  the  assignees  of  a  bankrupt,  who  are  brought 
before  the  court  by  supplemental  bill,  may  be  liable  to  the  costs  of  the 
whole  suit,  if  they  improperly  resist  the  complainant's  demand.(z) 


(«)  3  Du,  180.  («)  Mitf.  Fl.  68. 

\v)  Id.  ib.    Feaxy   ▼.    StephensoD,  1        (y)  Adod.  1  Atk.  80. 
Betvao,  49.  {x)  Whitcomb  t.    Minchin.  5   Mad. 

(v)  Wdf.  £q.    R    189.    Tookin  v.       91. 
Ltthbridge,  Coop.  £q.  Rep.  33. 
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SECTION  III. 

m 

FORM    OF. 

Statement  of  original  bill,  ^*c.]  A  supplemental  bill  should  state 
the  original  bill  and  the  proceedings  thereon.(a)  In  Onge  v.  True- 
lock^{b)  it  was  decided  in  the  Irish  court  of  chancery,  that  a  supplemental 
hill  should  not  repeat  any  thing  of  the  original  statement,  or  do  more, 
with  reference  to  that,  than  merely  to  state  the  decree,  if  there  has  beea 
a  decree,  and  if  before  decree,  no  more  than  the  prayer  of  the  bill.  The 
correctness  of  this  decision  is  rather  questioned  by  Mr.  Daniell,  in  his 
Practice.(c)  He  observes,  there  can  be  no  doubt  that  where  the  origi- 
nal bill  has  been  properly  filed  against  all  necessary  parties,  but  in  con- 
sequence of  the  transmission  of  the  interest  of  one  of  those  parties  to  an- 
other, as  by  alienation  or  bankruptcy,  pendente  lite,  it  becomes  necessfr* 
ry  to  file  a  supplemental  bill  against  the  alienee  or  assignee,  for  the 
purpose  of  bringing  him  before  Ihe  court,  it  would  be  unnecessary  of 
perhaps  improper,  to  re-state  the  original  bill,  in  the  supplemental  bill ; 
because,  as  the  new  party  comes  in  upon  the  same  title  as  the  original 
party,  all  that  is  necessary  to  be  put  in  issue  against  such  new  party  is 
the  fact  of  the  transmission  of  interest  having  taken  place.  And  there- 
fore it  may  be  sufficient  to  state  merely  the  prayer  of  the  original  bill  ; 
or  if  the  cause  has  been  heard,  the  decree.  And  even  then  a  short 
statement  of  the  original  case,  by  way  of  inducement,  for  the  purpose  of 
showing  that  the  complainant  has  a  title,  will  not,  it  is  conceived,  be  ob- 
jectionable.(d) 

The  course,  however,  must  be  different,  where  the  object  of  the  sup- 
plemental bill  is  not  to  continue  the  suit  against  the  person  in  whom  the 
interest  of  a  party  originally  before  the  court  has  become  vested,  but  to 
bring  before  the  court  an  entirely  new  party,  who  either  was  interested 
at  the  time  the  original  bill  was  filed,  or  has  become  so  under  a  new  ti- 


(a)  Mitf.  75.     Coop.   £q.   PI.  83. 
{b)  2MoUoy,31. 
(c)  3  Dan.  176. 


(d)  Id.  ib.    See  Vigen  ▼.  Lord  And- 
ley,  9  Sim.  73. 
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tie  not  derived  from  a  former  party,  as  ia  the  case  of  a  necessary  party 
omitted  and  subsequently  brought  before  the  court  by  supplemental  bill, 
or  of  a  new  party  coming  into  esse  after  the  original  bill  filed.  There 
the  supplemental  bill  is  in  fact  an  original  bill  as  against  the  new  de- 
fendant, and  must  state  enough  of  the  case  to  put  the  title  of  the  com- 
plainant to  relief  against  such  uew  defendant  in  issue.(6)  For,  as  a  de- 
fendant who  was  not  a  party  to  the  original  bill  coming  in  upon  a 
new  title,  cannot  be  called  upon  to  answer  the  original  bill,(/)  there  is 
no  other  method  by  which  the  complainant's  title  to  maintain  the  suit, 
as  against  him,  can  be  put  in  issue,  than  by  a  statement  of  it  in  the  sup- 
plemental bill.  It  is,  however,  to  be  observed,  that  for  this  purpose  the 
mere  statement  of  the  former  proceedings  has  been  held  sufficient  to  put 
the  facts  of  the  case  in  issue,  with  regard  to  this  sort  of  defendant,(^) 
i.  e.,  "you  may  in  the  supplemental  bill  state  that  you  made  such  a 
representation  in  the  former  bill,  instead  of  representing  the  facts  in  th€» 
aecond  bilL"(A) 

In  fact,  the  propriety  of  introducing  a  re-statement  of  the  case  from 
the  original  bill,  into  the  supplemental  bill,  must  depend  upon  the  ques- 
tion whether  the  object  of  the  supplemental  bill  is  to  state  the  mere  fact 
of  a  bill  having  been  filed,  or  to  put  in  issue  any  of  the  circumstances 
and  facts  stated  and  charged  in  it.(i)  If  the  former  is  the  object,  the 
mere  statement  that  the  complainant  had  filed  a  bill  which  prayed  such 
and  such  relief,  will  be  sufficient.  Or,  if  the  draughtsman  should  not 
think  this  sufficient,  he  may  introduce  a  short  recital — taking  care  that 
in  reciting  the  bill  or  any  former  proceedings  he  does  it  in  the  shortest 
manner  possible.(A;)  If  the  latter  be  the  object*  in  view,  the  facts  in- 
tended to  be  stated  may  be  set  out  in  the  supplemental  bill,  either  by 
way  of  original  statement,  or  as  a  restatement  of  the  facts  in  the  original 
bill,  with  an  averment  of  their  trnth.(/) 

In  Vigers  v.  Lord  AudleyJ^m)  it  was  held  that  even  where  a  supple- 
mental bill  is  filed  against  a  new  defendant,  it  is  not  necessary  to  state 
in  it  all  the  circumstances  of  the  case  at  length.  All  that  is  requisite  is 
that  the  complainant  should  state  so  much  of  the  case  as  shows  that  he 
has  an  equity  against  such  defendant. 

Statement  of  supplemental  matter,]  If  the  supplemental  bill  is  oc- 
casioned by  an  event  subsequent  to  the  original  bill,  it  must  state  that 


W  3  Dan.  176.  (»)  3  Dan.  177. 

(/)    Baldwin    r.    Mackown,    3  Atk.    (k)  Id.  ib.    For.  Rom.  210. 
817.  (/)  Id.  ib. 

(r)  Uojd  T.  Jobneb,  9  Yes.  37.  (m)  0  Sim.  79. 

(A)  Id.  lb. 
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event,  and  the  consequent  alteration  of  the  parties  thereon ;  and  except 
in  certain  cases,  must  pray  that  all  the  defendants  may  appear  and  an- 
swer to  the  charges  it  contains.  For  if  the  supplemental  bill  is  not  for 
a  discovery  merely,  the  cause  must  be  heard  upon  the  supplemental  bill 
at  the  same  time  that  it  is  heard  upon  the  original  bill,  if  it  has  not  been 
before  heard.  And  if  the  cause  has  been  before  heard,  it  must  be  fur* 
tber  heard  upon  the  supplemental  matter.(n) 

The  exceptions  are — where  the  bill  is  filed  merely  to  bring  formal 
parties  before  the  court ;  in  which  case,  as  already  stated,(o)  the  de- 
fendants to  the  original  bill  need  not,  in  general,  be  made  parties  to  the 
supplemental  bill.  So,  where  a  supplemental  bill  extends  only  to  an 
alteration  or  acquisition  of  interest  in  a  defendant,  so  as  not  to  affect  the 
interests  of  other  parties,  it  may  pray  a  decree  upon  the  supplemental 
matter  only  against  that  person ;  unless,  as  is  frequently  the  case,  the 
interests  of  the  other  defendants  may  be  affected  by  that  decree.(p) 

A  supplemental  bill  to  perpetuate  testimony,  upon  the  discovery  of 
new  facts  after  filing  the  original  bill,  must  state  what  the  faots  are.(9) 

Where  leave  to  file  a  supplemental  bill  is  given,  the  court  will  permit 
other  matters  to  be  introduced  into  it  which  might  have  been  incorpora- 
ted in  the  original  bill  by  amendment(r) 

Prayer,]  A  supplemental  bill  generally  calls  upon  the  defendant  to 
answer  the  supplemental  matter  only.  If,  however,  it  is  occasioned  by 
the  transmission  of  the  interest  of  a  defendant  who  has  not  answered  the 
original  bill,  and  it  is  necessary  to  have  a  discovery  from  the  new  defen- 
dant of  the  matters  in  the  original  bill,  it  may  pray  that  the  defendant 
may  answer  the  original  b\\\.{s)  And  in  such  case  the  defendant  will 
be  bound  to  answer  the  original  as  well  as  the  supplemental  bill.(/) 

The  rule  on  this  subject  is  thus  laid  down  in  Vigers  v.  Lord  Audley : 
"Where  a  bill  of  revivor  and  supplement  is  filed  against  a  person  who 
represents  a  defendant  to  the  original  bill,  and  the  bill  of  revivor  and 
supplement  prajrs  that  the  representative  of  the  deceased  defendant  may 
answer  both  bills,  he  is  bound  to  do  so,  although  the  subpoena  taken  out 
is  one  that  requires  him  to  answer  the  bill  of  revivor  and  supplement  on- 
ly ;  and  the  answer  in  such  a  case  is  headed  as  the  answer  of  that  defen- 
dant to  the  bill  of  revivor  and  supplement  and  also  to  the  original  bill. 


(n)  Mitf.  PI.  75.  (r)  Stafford  ▼.  Howlett,  1  Ptig©,  200. 

(o)  Ante,  p.  68.  («)    See   Vigers   t.    Lord   Audleji    0 

(o)  Mitf.  75.    Welf.  Eq.  PI.  901.  Sim.  7S. 

{a)    Knight    r.    Knight,  4   Mad.   1  {t)  3  Dtn.  181. 
Welf.  PI.  193.    See  Attorney  General  t. 
FiahmoDger**  Co.  4  My.  &  Craig,  1. 
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Although  the  rules  abovestated,  were  laid  down  in  a  case  in  which  the 
bill  was  a  bill  of  revivor  as  well  as  of  supplement,  they  will  equally 
apply  to  supplemental  bills  occasioned  by  the  death  of  a  defendant 
whose  interest  has  become  vested  in  anothei'  by  a  title  which  will  not 
admit  of  a  bill  of  revivor  merely ;  or  where  a  defendant  becomes  bank- 
nipt  or  insolvent  after  appearance  but  before  answer,  and  a  supplemen- 
tal bill  is  required  to  bring  his  assignees  before  the  conrt.(u)  So  also 
where  a  defendant  dies  before  service  of  the  subposna,  or  appearance,  so 
that  there  is  no  original  suit  in  court  as  against  him  ;  in  consequence  of 
which  it  is  necessary  to  file  a  bill  which,  as  against  the  person  who  rep- 
resents the  interest  of  the  complainant  dying,  is  an  original  bill  in  the  na- 
ture of  a  supplemental  bill,  the  new  bill  may  pray  that  the  defendant 
may  answer  the  original  bill  at  the  same  time  that  he  answers  the  sup- 
plemental matter.(v) 

In  other  respects  the  prayer  of  a  snpplemental  bill  must  be  adapted  to 
the  object  for  which  it  is  exhibited  ;  but  it  always  concludes  with  pray- 
ing the  process  of  the  court  in  the  usual  {orm,(w) 

StgncOure  of  counsel]  A  supplemental  bill  must  be  signed  by  coun- 
sel{x) 

New  solicitor  upon.]  In  the  case  of  McLaren  v.  Charrier,  (y)  the 
questions  whether  the  complainant  is  obliged  to  employ  his  former  soli- 
citor in  filing  a  supplemental  bill ;  or  whether  the  presenting  a  petition 
in  the  name  of  anew  solicitor,  and  filing  a  bill  and  obtaining  special  or- 
ders thereon  in  the  name  of  such  new  solicitor,  is  not  a  substantial 
change  of  the  solicitor  of  the  complainant  upon  the  records  of  the  court, 
were  raised,  but  not  decided  by  the  chancellor. 


SECTION    IV. 

APPLICATION   FOR    LEAVE   TO   PILE. 

A  supplemental  bill  cannot  be  filed  without  a  previous  order  of  tha 
court  giving  permission.(jr)    In  ordinary  cases,  defendant  is  noten- 
titled  to  notice  of  the  application  for  such  order.(a)    Notice  of  the  mo- 


(«)  3  Dan.  182.  (y)  5  Pai^e,  629. 

(p)  Asbee  r.  Skipley,  Mad.  &  Geld.        (z)  Eager  ▼.  Price,  2  Paige,  333. 

/:\*T^     ,o«  «^^^  ^^-  *^-    Lawrence  r.  Bolton,  3 

(tr)  S  Dan.  182.  Paige,  294. 

WId.ib.  ^ 

Vol.  n.  10 
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tion  is  necessary  only  where  the  complainant  asks  for  a  preliminary 
injunction  or  some  other  special  relief  upon  the  matter  of  the  supple- 
mental bill,  previous  to  the  time  for  the  appearance  of  the  defendant 
thereto.(6) 

Where  an  injunction  is  asked  for  on  such  a  bill,  a  copy  of  the  bill  is 
usually  served  on  the  party,  if  he  appears  in  the  cause,  together  with  a 
notice  of  the  application.  And  if  the  court  makes  an  order  for  the  in- 
junction, leave  to  file  the  bill  is  necessarily  implied  in  such  order.(c) 

On  an  ex  parte  application  for  leave  to  file  a  supplemental  bili^  the 
court  examines  the  question,  so  far  as  to  see  that  the  privilege  is  not 
abused  for  the  purposes  of  delay  and  vexation  to  the  defendant.(c{) 

In  a  doubtful  case^  also,  although  no  injunction  is  asked  for,  the  court 
may  direct  notice  of  the  application  to  be  given  to  the  defendants  who 
have  appeared.(e) 

The  application  may  be  made  either  by  motion  or  petition. 

A  bill  of  this  nature  ought  to  be  filed  as  soon  as  the  new  matter  sought 
to  be  inserted  therein  is  discovered.  And  if  the  party  proceeds  to  a  de- 
cree after  the  discovery  of  the  facts  upon  which  the  new  claim  is  found- 
ed, he  will  not  be  permitted  afterwards  to  file  a  supplemental  bill  in  the 
nature  of  a  bill  of  review,  founded  on  such  facts.(/) 

The  propriety  of  the  order  authorizing  the  filing  of  a  supplemental 
bill  cannot  be  questioned  at  the  hearing  of  the  supplemental  cause.(g') 
If  such  bill  is  filed  without  any  sufficient  grounds,  the  defendant  must 
make  the  objection  by  plea,  answer,  or  demurrer.(A) 

A  supplemental  bill  may  be  filed  after  publication  is  passed.(t) 


SECTION  V. 


StTBPGBNA   AND   APPEARANCE. 


If  a  party  to  the  original  bill  does  not  voluntarily  appear  to  a  sup- 
plemental bill  the  complainant  must  proceed  by  subpoena  to  compel  an 
appearance  to  the  same.(A;)  But  where  the  complainant,  instead  of 
taking  out  a  subpoena  on  a  supplemental  bill,  entered  an  order  that  the 


(b)  Lawrence  v.  Bolton,  supra,  (g)  Houlditch  v.  Marquis  of  Donegal, 

(c)  Ea^er  v.  Price,  supra,  1  Sim.  &  Stu.  491. 

(i)  Id.  lb.  (h)  Lawrence  v.  Bolton,  3  Pai^e,  294 . 

{e)  Id.  ib.  (»)  North  Am,  Coal  Co.  t,    Dyett,  2 

(/)  Pendleton  v.  Fay,  3  Paige,  204.     Edw.  116. 

(A)  Id.  ib. 
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defendants  should  answer  the  same  within  forty  days,  and  the  defendants 
thereupon  applied  for  and  obtained  an  order  for  further  time  to  answer, 
it  was  held  that  they  had  waived  the  irregularity .(/) 

The  subpcena  to  appear  and  answer  a  supplemental  bill  is  in  the  same 
form  as  a  subpoena  to  answer  an  original  bill ;  except  that  it  specifies 
the  nature  of  the  bill  which  has  been  iiled.(m)  And  obedience  to  the 
writ  may  be  enforced  in  the  same  manner  and  by  the  same  process  as  a 
subposna  to  answer  an  original  bilK(n) 


SKCTION   VL 


DEMURRERS   AND    PLEAS   TO. 


Demurrer.]  If  a  supplemental  bill  is  filed  without  any  sufficient 
grounds,  the  defendant  may  demur.(o)  And  if  it  appears  upon  the  face 
of  such  a  bill,  that  all  the  matters  alleged  therein  arose  previous  to  the 
commencement  of  the  suit,  and  might  have  been  inserted  in  the  original 
bill  by  way  of  amendment,  the  objection  may  be  taken  by  demurrer  ;(p) 
even  though  the  bill  contains  an  allegation  that  the  facts  were  not  known 
to  the  complainant  until  the  original  cause  was  at  issue.(jr) 

Many  of  the  causes  of  demurrer  which  apply  to  an  original  bill  will 
also  apply  to  a  supplemental  bill;  but  there  are  some  grounds  of  de* 
murrer  which  are  applicable  solely  to  supplemental  bills.(r) 

If  a  supplemental  bill  is  filed  upon  matter  arising  subsequent  to  the 
time  of  filing  the  original  bill,  against  a  person  who  claims  no  interest 
out  of  the  matters  in  litigation  by  the  former  bill,  the  defendant  to  the 
bill  thus  brought  as  a  supplemental  bill  may  demur;  especially  if  the 
bill  prays  that  he  may  answer  the  matters  charged  in  the  former  bill(*) 

A  defendant  to  a  supplemental  bill  may  also  demur,  if  the  same  com- 
plainant files  a  supplemental  bill  claiming  the  same  matter  as  in  his  ori- 
ginal bill,  but  upon  a  title  totally  distinct;  as  in  the  case  of  Tonkin  v. 
LethhridgeJlJ)  where  a  complainant  filed  a  bill  to  redeem  a  mortgage  as 
heir  at  law,  and  afterwards  bought  in  the  claim  of  a  third  person  to  the  heir- 


(/)  Lawrence  ▼.  Bulton,  3  Paige,  294.  But  see  Crompton  ▼.  Wombwell,  id.  688, 

(m)  3  Dan.  182.  and  4  My.  &  0.   1. 
(n)  Id.  ib.     See  ante,  Vul.  I.  p.  54.  (r)  3  Dan.  183. 

(o)  Lawrence  v.  Bulton,  3  Paige,  204.         (5)  MitP.   202.     And   aee    Baldwin   r. 

(  p)  Staflfurd  ▼.  Hewlett,  1  Paige,  200.  Mackown,  3  Atk.  81T. 
Miif.  202.  (i)  Cooper,  83. 


(9)  Culcloagh  T.   Eyans,  4  Sim.  76. 
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ship,  and  filed  a  supplemental  bill  claiming  under  that  purchase,  the  de- 
murrer was  allowed. 

But  a  defendant  cannot  demur  to  a  bill  of  this  kind  on  the  ground 
Chat  by  the  present  practice  of  the  court  the  complainant  may  obtain 
that  relief  by  petition  for  which  a  supplemental  bill  was  formerly  neces* 
sary ;  as  where,  after  a  decree  in  a  creditor's  suit,  upon  the  complain- 
ant's being  guilty  of  laches,  another  creditor  was  desirous  of  getting  the 
conduct  of  the  cause,  and  filed  a  supplemental  bill  for  that  purpose,  it 
was  held  that  a  demurrer  would  not  lie  because  he  had  taken  that  course 
instead  of  applying  to  the  court  by  petition  as  he  might,  according  to  the 
practice,  have  done.(u) 

A  motion  to  take  a  supplemental  bill  off  the  file  for  irregularity, 
on  the  ground  that  it  does  not  state  supplemental  matter,  will  not  lie. 
The  proper  course,  in  such  a  case,  is  to  demur.(t?) 

Plea.\  Besides  those  grounds  of  plea  which  are  common  to  supple- 
mental and  original  bills,  if  a  supplemental  bill  is  brought  on  matter 
which  arose  before  the  original  bill  was  filed,  and  which  might  have 
been  introduced  into  the  original  bill,  and  this  fact  does  not  appear  upon 
the  supplemental  bill,  (so  as  tojenable  the  defendant  to  demur,)  it  may 
be  pleaded.(i/') 

So  if  a  supplemental  bill  is  filed  without  any  sufficient  grounds,  the  de- 
fendant may  make  the  objection  by  plea.(a7) 

Practice  as  to  demurrers  and  pleas.]  Demurrers  and  pleas  to  sup- 
plemental bills  are  subject  to  the  same  rules,  both  with  respect  to  their 
form  and  substance,  and  to  the  practice  arising  upon  them,  as  demurrers 
aud  pleas  to  original  bills.(y) 


SECTION    VIL 


ANSWER    TO. 


If  a  defendant  to  a  supplemental  bill  neither  demurs  nor  pleads  to  it, 
he  must  put  in  his  answer,  as  in  the  case  of  an  original  bill.  If,  how- 
ever, there  is  any  matter  in  the  supplemental  bill  which  is  properly  the 


(u)  Davis  Y.  Williams,  1  Sim.  6.  (x)  Lawrence  v.  Bolton,  id.  894. 

(v)  Bowyer  ▼.  Bright,  13  Price,  316.         (y)  3  Dan,  184. 
(i^)  Mitf.  290.   Stafford  v.  Hewlett,  1 
raige>  200. 
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Kibject  of  demurrer  or  plea,  he  may,  by  his  answer,  claim  the  same 
benefit  of  it  as  he  would  have  been  entitled  to  had  he  demurred  or 
pleaded.(z) 

Where  a  defendant  to  a  supplemental  bill  is  called  upon  to  answer  the 
original  bill  at  the  same  time  that  he  answers  the  supplemental  matter,  the 
nsual  course  is  to  include  the  answer  to  the  original  bill  and  supplemental 
bill  in  the  same  an8wer.(a)  It  appears,  however,  that  it  is  not  absolutely 
irregular  to  separate  them ;  and  in  Sayle  v.  Oraham,{b)  where  female 
complainants  had  amended  their  original  bill  after  answer,  and  married 
before  the  amendments  were  answered ;  whereupon  a  bill  of  revivor 
and  supplement  was  filed  by  them  and  their  husbands,  praying  that  the 
dtifeodants  might  answer  the  amended  bill ;  and  the  defendants,  before 
they  answered  the  amendments,  put  in  an  answer  to  the  bill  of  revivor  and 
supplement  only,  the  court  refused  a  motion  to  take  the  answer  off  the 
file  for  irregularity,  on  the  ground  that  it  was  still  competent  to  the  de- 
feodants  to  answer  the  amended  bill. 

The  form  of  an  answer  to  a  supplemental  bill,  and  the  manner  of 
putting  it  in,  filing  it,  &e.  are  the  same  as  in  the  case  of  an  answer  to 
an  original  bill,  and  are  subject  to  the  same  contingencies.(c) 

After  the  answer  has  been  put  in,  and  the  proceedings  on  the  supple, 
mental  bill  have  arrived  at  the  same  point  at  which  the  original  bill 
stood,  they  then  proceed  pari-  passu  together.(e{) 


SECTION   VIII. 


REPLICATION   AND   EVIDENCE. 


Replication.]  A  replication  may  be  filed  by  the  complainant  in  a 
supplemental  suit,  to  the  defendant's  answer,  if  one  is  put  in,  in  the 
same  manner  as  in  the  case  of  an  original  suit.  But  a  separate  replica- 
tion in  a  supplemental  suit  is  only  necessary  where  there  has  been  al- 
ready a  replication  in  the  original  suit.  Where  there  has  been  no  repli- 
cation in  the  original  suit,  a  general  replication  will  apply  to  the  whole 
record,  and  not  merely  to  the  original  bill.(6) 


{z)  3  Dan.  184.  (c)  3  Dan.  185.  See  ante,  Vol.  I.  140 

(a)  See    Vigera    t.    Lord    Audley,   0    to  147. 

Sim.  408.  {d)  Lube'a  Eo.  PI.  138. 

(b)  5  Sim.  8.  (e)  Catton  v.  Earl  of  Carliale,  5  Mad. 

467. 
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Where  an  original  bill  was  filed  by  D.  and  W.  ajfainst  P.  to  obtain  a 
conveyance  of  real  estate,  and  a  replication  was  filed  to  the  defendant's 
answer;  after  which  D.  purchased  the  interest  of  W.  in  the  subject 
matter  of  the  suit,  and  afterwards  died  ;  upon  which  the  heirs  of  D. 
filed  a  supplemental  bill  in  the  nature  of  a  bill  of  revivor  and  supple- 
ment, to  continue  the  proceedings  in  their  names ;  to  which  bill  the  de- 
fendant put  in  an  answer,  without  oath,  denying  the  allegations  there- 
in— it  was  held  that  such  heirs  at  law  should  file  a  replication  to  the  an- 
swer to  the  supplemental  bill,  and  proceed  to  take  proof  of  the  matter 
put  in  issue  by  that  answer,  in  connection  with  the  proofs  of  the  matters 
in  issue  upon  the  original  bill — ^leaving  the  question  as  to  the  ri<yht  of 
the  complainant  to  have  the  benefit  of  the  original  bill,  and  of  the  sub- 
ject matter  of  the  same,  to  be  finally  decided  at  the  hearing,  upon  the 
proofs  in  the  cause.(/ ) 

Evidence.]  If  the  new  matter  in  the  supplemental  bill  is  not  admit- 
ted by  the  defendant's  answer,  it  must  be  proved ;  otherwise  the  sup- 
plemental bill  will  be  dismissed  with  costs.(g')  For  this  purpose  wit- 
nesses may  be  examined  us  to  the  new  matter  contained  in  the  supple- 
mental suit.  And  it  is  said  that  if  interrogatories  have  been  already 
exhibited  in  the  original  cause,  the  court  will,  on  motion  give  leave  to 
add  to  such  interrogatories ;  so  as  the  new  interrogatories  contain  noth- 
ing but  what  relates  to  the  supplement.(A) 

The  restriction,  however,  can  only  apply  to  cases  in  which  interrog- 
atories have  already  been  exhibited,  or  the  witnesses  have  only  been 
pjirlly  examined  in  the  original  cause.  Where  no  witnesses  have  been 
examined  in  the  original  cause,  they  may  be  examined  (provided  publi- 
cation has  not  passed.)  to  prove  the  matters  in  issue  in  the  original 
cause,  as  well  as  those  in  issue  in  the  supplemental  suit.(t)  Where, 
however,  publication  has  passed,  it  will  be  irregular  to  examine  witnes- 
ses as  to  matters  in  issue  in  the  orio[inal  suit ;  and  if  any  are  examined 
as  to  such  matters,  the  depositions  cannot  be  read  at  the  hearing.(&) 

A  supplemental  suit  is  merely  a  continuation  of  the  original  suit,  and 
whatever  evidence  was  properly  taken  in  the  original  suit  may  be  made 
use  of  in  both  suits ;  even  though  not  entitled  in  the  supplemental  suit. 
Thus,  depositions  taken  in  the  original  suit  may  be  read  at  the  hearing 
of  both  causes ;  and  this  was  permitted  in  a  case  where  the  original 
bill  was  filed  by  the  complainant,  a  married  woman,  in  a  wron;;  name, 


(f)  Day  ▼.  Potter,  9  Paijje,  615. 
{fir)    1  Harr.  (Newl.  ed.)  69. 
(h)  Id.  ib. 


(0  3  Dan  186. 

(A)   Bagnali  t.  Bagnall,  13  Vin.  Abr. 
114,  pi.  9. 
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(i.  e.  as  tfae  widow  of  the  testator  whea  her  husband  by  a  previous  Aiar- 
riage  was  living,)  and  the  object  of  the  supplemental  bill  was  to  correct 
this  error,  and  to  bring  her  husband  before  the  court.(Z) 

It  is  also  laid  down  that,  in  cases  of  alienation  pendente  lUe,  the 
alienee  is  bound  by  the  proceedings  in  the  suit  after  alienation  and  be- 
fore the  alienee  became  a  party  to  it.  And  depositions  of  a  witness, 
taken  after  the  alienation  and  before  the  alienee  became  a  party,  may  be 
used  by  the  other  parties  against  the  alienee,  as  they  might  have  been 
used  against  the  party  under  whom  he  claims.(m) 


SECTION  IX. 


HEARING. 


If  there  has  been  no  decree  in  the  original  suit  before  the  filing  cf(  the 
supplemental  bill,  the  original  and  supplemental  suit  may  come  on  for 
hearing  together,  (unless  the  supplemental  bill  is  merely  for  discovery^) 
and  one  decree  will  be  made  in  both,  (n)  But  if  a  decree  has  been  obtained 
before  the  event  by  which  the  supplemental  bill  was  rendered  necessary^ 
though  it  be  only  a  decree  nisiy{o)  there  must  be  a  decree  on  the  sup^ 
plemental  bill ;  for  which  purpose  the  supplemental  cause  must  be 
brought  to  a  bearing  alone ;  or  it  may  be  heard  with  the  original  cftnse 
for  further  directions.(p) 

Entitling  orders.]  When  the  two  suits  proceed  as  one  cause,  ordersf 
and  papers  are  entitled  ''A.  B.,  complainant — ^C.  D.  and  E.  F.,  defen- 
dants— ^by  original  and  supplemental  bills."(9) 

Dismissing  bUh.  If  the  supplemental  bill  is  unnecessarily  or  im-' 
properly  filed,  it  will  be  dismissed  at  the  hearing,  although  the  com-* 
plainant  obtains  a  decree  on  the  original  hill.(r)  So^  if  no  proof  is 
made  of  the  supplemental  matter,  the  bill  will  be  dismissed  at  the  hear^ 
ing.(*) 


(/)  Giles  T.  Giles,  I  Keen,  685.  (p)  Seaton  on  Decrees,  386. 

(m)  Mitf.  74.    See  Garth  v.  Wood,  2  (q)  John  ▼.  Brown,  Seaton  on  Do- 

Atk.  174.  crees,  385. 

(n)  Id.  64,  75.    John  v.  Brown,  Sea-  (r)  Eager  r.  Price,  2  Paige,'  339. 

toa  on  Decrees,  385.  (s)  Bag  nail  t.  Bagnall,  2  Eq.   Abr. 

(o)  Mitf.  PI.  64.    Adams  ▼.  Dowding,  173.    6  Bro.  P.  C.  86. 
3  Mad.  61. 
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Decree,]  Where  the  original  and  supplemental  bills  are  heard  to- 
gether,  the  decree  is,  in  form,  "  that  it  is  in  the  original  cause  ordered, 
&c. ;  and  on  the  supplemental  bill  it  is  ordered,"  &c.(/)  ' 


CHAP.    III. 

BILLS  IN  THE  NATURE  OF  BILLS  OP  REVIVOR. 

Sect.  L  Nature  and  Uses. 

2.  By  and  against  whom  to  be  brought. 

3.  Form  op. 

4.  Defence  to,  and  Proceedings  upon. 


SECTION    L 


nature  and  uses  of. 


A  BILL  of  revivor,  properly  so  called,  lies  only  in  cases  where  a  death 
intervenes,  and  it  is  necessary  to  bring  the  proper  representative, 
whether  real  or  personal,  of  the  deceased  party,  before  the  court  j  or 
where  by  reason  of  the  marriage  of  a  female  complainant,  her  rights  are 
so  modified  that  the  suit  cannot  be  carried  on  by  herself  alone,  but  her 
husband  becomes  a  necessary  party.(a)  In  each  of  these  cases  there  is 
no  other  fact  to  be  ascertained,  than  whether  the  new  party  brought  be- 
fore the  court  has  the  character  imputed  to  him.  If  he  has,  the  revivor 
is  of  course.  But  there  are  many  cases  in  which  there  are  other  &cts 
which  may  be  brought  into  litigation,  besides  the  mere  question  of  the 
character  of  the  new  party.  To  such  cases  the  simple  bill  of  revivor 
does  not  technically  apply.  Under  such  circumstances  an  original  bill 
in  the  nature  of  a  bill  of  revivor  is  the  appropriate  process  to  bring  the 
facts  before  the  court,  and  to  put  the  original  proceedings  again  in  mo- 


(0  Attorney  Gren.  r.  Hunt,  Seaton  on        (u)  3  Dan.    397.    See  ante,  VoL  I. 
Dcksrees,  131.  675. 
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tion,  and  enable  the  new  party  to  have  the  benefit  of  the  former  pro- 
c€edings.(6) 

Thus,  when  the  interest  of  a  party  dying  is  transmitted  to  another,  in 
snch  a  manner  that  the  transmi^ion  may  be  litigated  in  this  court,  as  in 
the  case  of  a  devise,  the  suit  cannot  be  revived  by  or  against  the  person 
to  whom  the  interest  is  so  transmitted ;  but  such  person,  if  he  succeeds 
to  the  interest  of  a  complainant,  is  entitled  to  the  benefit  of  the  former 
snit ;  and  if  he  succeeds  to  the  interest  of  a  defendant,  the  complaiomt 
is  entitled  to  the  benefit  of  the  former  suit  against  him ;  and  this  benefit 
is  to  be  obtained  by  an  original  bill  in  the  nature  of  a  bill  of  re- 
vivor.(c) 

So,  if  a  husband  dies  pending  a  partition  suit,  to  which  his  wife  is  not 
made  a  party,  the  suit  can  only  be  revived  or  continued  against  the 
widoW;  as  to  her  right  of  dower  in  the  premises,  by  an  original  bill  in 
the  nature  of  a  bill  of  revivor  and  supplement.(£f) 

This  bill  will  have  so  far  the  effect  of  a  bill  of  revivor,  that  if  the 
title  of  the  representative  snbstituted  by  the  act  of  the  deceased  party  is 
established,  the  same  benefit  may  be  had  of  the  proceedings  upon  the 
former  bill  as  if  the  suit  had  been  contiliued  by  a  bill  of  revivor.(6) 

The  bill  is  said  to  be  original,  merely  for  want  of  that  privity  of  title 
between  the  party  to  the  former  bill  and  the  party  to  the  latter,  though 
claiming  the  same  interest,  which  would  have  permitted  the  continuance 
of  the  suit  by  a  biB  of  revivor.  Therefore,  where  the  validity  of  the 
alleged  transmission  of  interest  is  established,  the  party  to  the  new  bill 
will  be  equally  bound  by,  or  have  advantage  of^  the  proceedings  en  the 
original  bill,  as  if  there  had  been  such  a  privity  between  him  and  the 
party  to  the  original  bill  claiming  the  same  iuterest.(/)  And  the  suit 
is  considered  as  pending  from  the  filing  of  the  original  bill,  so  as  to  save 
the  statute  of  limitations,  to  have  the  advantage  of  cotkipelling  the  de* 
fendant  to  answer  before  an  answer  can  be  compelled  to  a  cross  bill, 
and  every  other  advantage  which  would  have  attended  the  institution  of 
the  suit  by  the  original  bill,  if  it  could  have  been  continued  by  btU  of 
revivor  merely.(g') 

Distinctimi^  between,  and  hills  of  revivor. 1    The  distinction  between 
bills  of  revivor  and  bills  in  the  nature  of  bills  of  revivor,  seems  to  be, 


{h)  3  Dan.  327.  Story's  Eq.  PI.  306.            (e)  Mitf.  PI.  7L 

Mitf.  PI.  97.  (/)  Id.  97.    HouWitch  v.  Marquis  of 

(c)  Mitf.  PI.  97.  DoQglaas  t.  Sher-        Donegal,  1  Sin.  &  Stu.  495. 

Ban,  2  Paige,  358.  ( §)  Mitf.  PI.  98. 

(<0  Wilidnson  r.   Pariah,   3  Paige, 
653. 
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that  the  former,  in  case  of  death,  are  founded  upon  inrivity  of  blood  or 
representation  by  operation  of  law;  thelatter,  in  privity  of  estate,  or 
title  by  the  act  of  the  party.(A)  In  the  former  case,  nothing  can  bp  in 
contest  except  whether  the  party  be  heir  or  personal  representative ;  in 
the  latter,  the  nature  and  operation  of  the  whole  act  by  which  the  privi- 
ty of  estate,  or  title  is  created,  is  open  to  controversy.(i) 

Thus,  for  example,  the  heir  may  be  made  a  party  by  a  bill  of  revivor, 
for  his  titld  is  by  mere  operation  of  law ;  but  the  devisee  must  come  in 
by  a  bill  in  the  nature  of  a  bill  of  revivor ;  for  he  comes  in  as  a  pur- 
chaser under  the  testator,  in  privity  of  estate  or  title  which  Jnay  be  dis- 
puted.(A:) 

Difference  between^  and  original  bills  in  the  nature  of  supplemental 
bills,]  Upon  an  original  bill  in  the  nature  of  a  bill  of  revivor,  the  ben- 
efit of  the  former  proceedings  is  absolutely  obtained ;  so  that  the  plead- 
ings in  the  first  cause,  and  the  depositions  of  witnesses,  if  any  have  been 
taken,  may  be  used  in  the  same  manner  as  if  filed  or  taken  in  the  sec- 
ond cause.  And  if  any  decree  has  been  made  in  the  first  cause,  the 
same  decree  shall  be  made  in  the  second.  But  upon  an  original  bill  in 
irhe  nature  of  a  supplemental  bill,  a  new  defence  may  be  made  ]  the 
pleadings  and  depositions  cannot  be  used  in  the  same  manner  as  if  filed 
or  taken  in  the  same  cause  ;  and  the  decree,  if  any  has  been  obtained, 
is  no  otherwise  of  advantage  than  as  it  may  be  an  inducement  to  the 
court  to  make  a  similar  d0cree.(/) 


SECTION  IL 

* 

BY  AND  AGANST  WHOM  TO  BE  BROUGHT. 

Where  a  bill  in  the  nature  of  a  bill  of  revivor  is  filed  by  any  one 
wtu)  was  not  a  party  to  the  original  suit,  either  as  the  representative  of 
a  deceased  party  or  otherwise,  all  of  the  other  parties  to  such  original 
suit,  who  have  any  interest  in  the  further  proceedings  therein,  should  be 
made  parties  to  such  bill,  either  as  complainants  or  defendant8.(m) 

A  bill  of  this  nature  cannot  be  brought  except  by  some  person  who 
claims  in  privity  with  the  complainant  in  the  original  bill.    Thus  for  ex- 


{h)  Prac.  Rcgr.  90.  (/)  Mitf.  PI.  72. 

(0  3  Dan.  228.     For.  Rom.  17^2.  (m)  The  Farmer's  Loan  and  TrasI  Co. 

{k)  Coop.  Eq.   PI.  63,  69,  77.     For.     t.  Seymour,  9  Paige,  538. 
Rom.  172.    Prac.  Reg.  90.    Harrison  v. 
Ridley,  2  £q.  Ca.  Ab.  3. 
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ample,  if  a  bill  is  filed  by  a  devisee  under  a  will,  and  afterwards  a  subse- 
quent will  is  proved,  by  which  the  saihe  property  is  devised  to  another 
person,  the  latter  devisee  cannot  by  a  bill  in  the  nature  of  a  supplemen* 
tal  bill,  avail  himself  of  the  proceedings  in  the  original  suit ;  for  there  is 
no  privity  between  the  complainant  in  the  original  suit  and  the  com- 
plainant in  the  supplemental  bill.  But  if  the  bill  had  been  filed  by  the 
devisor  himself  for  some  matter  touching  the  estate  devised,  then  the 
second  devisee  might  ^e  a  supplemental  bill  in  the  nature  of  a  bill  of 
revivor,  notwithstanding  the  first  devisee  has  already  filed  such  a  bill ; 
for  he  derives  his  title  solely  from  the  de visor,  ind^endently  of  the  first 
devisee.  (i>) 


SECTION    III. 


FORM   OF. 


An  original  bill  in  the  nature  of  a  bill  of  revivor,  should,  in  general, 
state  the  same  facts  as  a  bill  of  revivor.  It  should  state  the  original 
bill,  the  proceedings  upon  it,  the  abatement,  and  the  manner  in  which 
the  interest  of  the  party  deceased  has  been  transmited.  ft  must  also 
charge  the  validity  of  the  transmission  and  state  the  rights  which  have 
accrued  by  it(o)  The  bill  should  also  pray  that  the  suit  may  be  revi- 
ved and  that  the  complainant  have  the  benefit  of  the  former  proceedings 
therein.(]t>) 


SECTION    IV. 

DEFENCE   TO,   ilNP   PROCEEDINGS    UPON. 

Bills  of  this  kind  are  liable  to  demurrers  or  pleas,  on  the  same  grounds 
as  original  bills  and  bills  of  revivor,  of  whose  nature  they  partake. 
And  the  practice  as  to  demurring,  pleading  to,  and  answering  them  is 
the  same  in  all  respects  as  the  practice  upon  original  bil  13.(7} 


•*m 


(n)  OMbsm  t.  Eboral,  Coop.  Sel.  Ca.        (0)  Mitf.  PI.  07.    Phelps  v.  Sproa]6,4 
S7.     Rylmnds  t.  Latoacbe,  8  Bligh,  585.    Sim.  318. 
Toakia  t.  L«thbridge,  Coop.  Rop.  43.  (p)  3  Dan.  830. 

,  (S)  Id.  ib. 
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In  all  other  respects  also,  tbe  practioe  upon  bills  of  this  nature  is  the 
same  as  upon  original  bills.  And  they  must  be  brought  on  for  hearing 
in  the  same  manner  before  any  benefit  can  be  deriired  from  them  ;  a  re- 
vivor in  such  cases  being  pi^y  obtained  by  decree  and  not  by  an  order 
to  revive,  as  in  the  case  of  an  ordinary  bill  of  reWvor.(r} 


CHAP.    IV. 

BILLS  IN  THE  NATURE  GF  SUPPLEMENTAL  BILLS. 

Sect,  I.  Original  Bills  in  thb  Nature  of  Supplemental  Bills. 
2.  Bills  to  carry  Decrees  into  Execution. 


SECTION    I. 
original  bills  in  the  nature  of  supplemental  bills. 

When  proper.]  A  supplemental  bill  is  a  mere  continuation  of  the 
original  suit  by  or  against  a  party  having  or  acquiring  the  interest 
of  a  former  party,  and  that  it  forms,  together  with  the  original  bill 
and  the  proceedings  under  it,  but  one  record.  Cases,  however, 
frequently  occur  in  practice,  in  which  the  intere^  of  an  original 
party  to  the  suit  is  completely  determined,  and  another  party  be- 
comes interested  in  the  subject  matter,  by  a  title  not  derived  from  the 
original  party,  but  in  such  a  manner  as  to  render  it  but  just  and  reason- 
able that  the  benefit  of  the  former  proceedings  should  be  had  by  or 
agamst  such  other  party,  without  incurring  the  expense  and  risk  of  com- 
mencing an  entirely  new  proceeding.  The  course  of  tbe  court,  there- 
fore, provides  that,  in  such  cases  the  benefit  of  tbe  former  proceedings 
may  be  obtained  by  means  of  a  bill  called  an  original  bill  in  the  nature 
of  a  supplemental  bill.(a) 

Wh^re  a  sole  complainant,  suing  in  his  own  right,  is  deprived  of  his 


(r)  3  D&n.  1^0.  in)  d  Daa.  188, 
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vhole  interest  id  the  matters  in  qaestion,  by  an  event  subsequent  to  the 
iDstitutioQ  of  the  suit,  as  in  the  <5&se  of  a  bankrupt  or  insolvent  debtor 
vfaose  whole  property  is  transferred  to  assignees ;  or  ki  case  such  a 
complainant  assigns  his  whole  interest  to  another — the  complainant  be- 
ing no  longer  able  to  prosecute  for  want  of  interest,  and  his  assignee 
claiming  by  a  title  which  may  be  litigated-^th()  benefit  of  the  proceed- 
ings cannot  be  obtained  by  him  by  means  of  a  sypplemental  bill,  but 
must  be  sought  by  an  original  bilLin  the  nature  of  a  supplemental  bill.(c) 

So  also,  if  the  complainant  or  defendant  be  an  eeclesiastical  person, 
and  dies,  the  suit  cannot  be  carried  on  by  or  against  his  successor  in  his 
benefice,  by  a  bill  of  revivor,  nor  can  its  defects  be  remedied  by  a  sup- 
plemental bill.(cf)  And  if  a  suit  is  instituted  by  or  against  a  tenant  for 
life,  under  a  will  or  settlement,  and  he  dies,  a  remainder-man  claiming 
under  the  same  settlement,  who  was  not  a  party  to  the  original  bill,  must 
be  brought  before  the  court  by  an  originat  bill  in  the  nature  of  a  supple* 
mental  bill.(6) 

la  those  cases  where  a  supplemental  bill  only  is  filed,  if  there  has 
been  no  decree,  the  suit  ma7  proceed  after  the  supplemental  bill  hat 
been  filed,  in  the  same  manner  as  if  the  original  complainantliad  contin- 
ued such,  except  thai  the  defendants  must  answer  the  supplemental  bill 
and  either  admit  or  put  in  issue  the  title  of  the  new  complainant.(/) 
But  upon  an  original  bill  in  the  nature  of  &  supplemental  bill,  the  whole 
case  is  open.  A  new  defence  may  be  made ;  the  pleadings  and  deposi- 
tions cannot  be  made  use  of  in  the  same  manner  as  if  filed  or  taken  in 
the  same  cause ;  and  the  decree,  if  any  h&s  been  obtained,  is  of  no  ad- 
vanti^  otherwise  than  as  it  may  be  an  inducement  to  the  court  to 
make  a  similar  decree  ]{g}  whilst  in  a  mere  supplemental  suit,  the  ben- 
efit of  the  original  decree,  if  obtained,  is  expressly  given  to^  the  new 
complainant  by  the  supplementary  decree,  and  he  is  declared  entitled  to 
stand  in  the  place  of  the  complainant  in  the  original  bill,  and  to  have 
the  benefit  of  the  proceedings  upon  it,  and  to  prosecute  the  decree  and 
take  the  steps  necessary  to  render  it  efrectual.(A) 

An  original  bill  in  the  nature  of  a  supplemental  bill,  though  partaking 
of  the  nature  of  a  supplemental  bill,  is  not  an  addition  to  the  original 
bill,  but  another  original  bill,  which,  in  its  consequences,  may  draw  to 
itself  the  advantage  of  the  proceedings  oi?  the  former  bill.(i) 


(c)  Mitf.  PL  98.  ( £-)  Id .  51 .    a  Dtn.  16». 

(d)  Mitf.  PI.  66,  (A)  3  Dan.  165. 
(c)  3  Dan.  168, 189.  (t)  Mitf.  PI.  99. 
(/)Mitf.  64. 


86  OF  THE  DIFFERENT  KINDS  OF  BILLS.         [Book  IV. 

Form  of.]  A  bill  of  this  nature  must  state  the  briginal  bill,  the  pro- 
ceedings upon  it,  the  event  which  has  determined  the  interest  of  the 
party  by  or  against  whom  the  former  bill  was  exhibited,  and  the  manner 
in  which  the  property  has  vested  in  the  person  become  entitled.  It  must 
then  show  the  ground  upon  which  the  court  ought  to  grant  the  benefit 
of  the  former  suit,  to  or  against  the  person  so  become  entitled,  and  pray 
for  a  subpoena  against  the  defendant,  to  the  end  that  he  may  answer  the 
premises ;  and  that  the  complainant  may  have  similar  relief  against  him 
to  that  which  was  prayed  in  the  original  biIl.(A:) 

■Proceeding's  upon.]  The  proceedings  upon  a  bill  of  this  description 
nre  the  same  as  those  upon  original  bills  in  general.(/) 


SECTION  H. 

BILLS   TO  CARRY   DECRRKS    ItfTO   EXECUTION* 

A  bill  to  carry  a  decree .  into  execution,  although  classed  by  Lord 
Redesdale  among  bills  in  the  nature  of  original  bills,  is  still  so  far  sup- 
plemental in  its  nature  as  to  make  it  proper  to  introduce  it  in  this 

chapter.(m) 

A  bill  of  this  description  is  proper  where,  after  a  deoree  has  been  pro- 
nounced, it  has  happened  that,  owing  to  some  neglect  of  the  parties  to 
proceed  upon  the  decree,  their  rights  have  become  so  embarrassed  by 
subsequent  events  that  no  ordinary  poooess  of  the  court  upon  the  first 
decree  will  serve,  and  it  is  therefore  necessary  to  have  another  decree  of 
Che  court,  to  ascertain  and  enforce  them.(n)  Thus  where  a  decree  was 
pronounced  against  a  defendant,  to  have  a  settlement  delivered  up^  and 
for  a  perpetual  injunction ;  and  afterwards  the  complainant  died,  having 
made  a  will,  and  thereby  bequeathed  all  her  estate  to  trustees,  to  be  sold 
for  the  payment  of  her  debts  and  legacies,  the  creditors  and  legatees 
were  obliged  to  file  a  bill  against  the  devisee  of  the  former  defendant^ 
who  was  dead,  to  have  the  benefit  of  the  decree  obtained  by  the  com- 
plainant, in  order  that  the  estate  might  be  sold,  and  their  debts  and  leg- 
acies paid.(o) 


(k)  Mitf.  PL  98.    Lube's  Eq.  PI.  397.  (n)  3  Dan.  Id2.    Mitf-  PL  95. 

(Q  3  Dan.  192.  (o)  Johnson  ▼.  Northey,  Prec.  in  Ch. 

(m)  And  snch  is  the  arrangement  of  134.  3  Vern.  407,  8.  C.    See  also  3  Chan. 

Mr.  Daniell  in  his  Practice.  3  Dan.  193.  Rep.  838. 
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A  bill  of  this  nature  may  be  brought  to  carry  into  execution  the  judg^ 
ment  of  an  inferior  court  of  equity,  if  the.  jurisdiction  of  that  court  is 
not  equal  to  the  purpose — as  where  the  defendant  flees  beyond  its 
reBch.(/y) 

Sometimes  such  a  bill  is  exhibited  by  a  person  who  was  not  a  party 
nor  claims  under  any  party,  to  the  original  decree,  but  claims  in  a  simi^ 
lar  interest,  or  is  unable  to  obtain  the  detprmination  of  his  own  right  till 
the  decree  has  been  carried  into  execution.(f )  Or  it  may  be  brought  by 
or  against  a  person  claiming  as  assignee  of  a  party  to  the  decree.(r ) 

The  court,  in  these  cases,  in  general,  only  enforces,  and  does  not  va- 
ry, the  decree ;  but  on  circumstances,  it  has  sometimes  considered  the 
directions,  and  varied  them  in  case  of  a  mistake.(5)  And  it  has  even,  on 
circumstances,  refused  to  enforce  the  decree  ]{t)  though  in  other  cases, 
the  courts  seem  to  have  considered  that  the  law  of  the  decree  ought  not 
to  be  examined  on  a  bill  to  carry  it  into  execucion^u) 

In  Lawrence  v.  Bemeyj^v)  it  is  laid  down  that,  although  where  a  dc 
cree  is  capable  of  being  executed  by  the  ordinary  process  and  forms  of 
the  court,  whatever  the  inequity  of  the  decree  may  be,  yet  till  it  is  re- 
versed,  the  court  is  bound  to  assist  it  with  the  utmost  process  the  course 
of  the  court  will  bear ;  but  where  the  common  process  of  the  court 
will  not  serve,  and  things  come  to  be  in  such  a  state  and  condition  after 
a  decree  made,  that  it  requires  an  original  bill,  and  a  second  decree  up- 
on that  before  the  first  decree  can  be  executed,  if  the  decree  is  unjust, 
then  this  court  desires  to  be  excused  from  making  it  its  own  act,  and  to 
build  upon  such  foundations,  andchargiug  its  own  conscience  with  promo^ 
tiog  an  apparent  injustice.  And  this  obliges  the  court  to  examine  the 
grounds  of  the  first  decree  before  it  makes  the  same  decree  again.  So 
also,  in  West  v.  8kipj{w)  Lord  Hardwick,  although  he  considered  the 
goieral  rule  to  be  that,  on  a  bill  of  this  nature  the  court  can  only  carry 
the  former  decree  into  execution,  yet,  as  there  were  several  instances  in 
which  the  court  had  considered  the  directions,  and  whether  there  was 
any  mistake,  as  had  been  done  by  Lord  Cowper,  to  attain  the  justice  of 
the  case,  he  held  it  might  be  done  in  the  case  before  him,  and  decreed 


(p)  Morgan  t. ,  1  Atk.  408.  (s)  Mitf.  95. 

(9)  Mitf.  PI.  95.    Bioks   t.   Binks,  9  U)  Id.  96.    Attorney  General  ▼.  Day* 

Bligb,  503.      Rylands    r.    Latoaehe,  id.  1  Yes.  S18.    Johnson  ▼.  Northey,  Preo* 

M6.    Oldham  v.  Eboral,  1  Coop.  Temp,  in  Ch.  134.    S  Vern.  407. 

Brough.  37.  (u)  Id.  ib.  2  Vea.  339.    Smythe  ir. 

(r)  Organ  t.  Gardiner,  1  Ca.   in  Cd.  Clay,  1  Bro.  P.  C.  453. 

931.    Lord    Cartaret  v.    Paschal,  3    P.  (v)  3  Ch.  Rep.  137. 

Wms.  197.    3  Bro.  P.  C.  10.  (w)  1  ^s.  33e(. 
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accordingly.  In  Hamilton  v.  H(mffht(m{x)  ftlso,  a  decree  which  was  er- 
roneous was  reversed  upon  a  bill  of  this  description,  notwithstanding 
there  had  been  a  very  long  acquiescence.  And  in  another  ca5e,(y) 
where  the  interest  of  an  infant  party  was  aflFected  by  the  decree,  the 
court  refuted  to  carry  it  into  execution,  upon  a  bill  for  that  purpose, 
and  made  a  decree  according  to  the  rights  of  the  parties. 

It  is  to  be  observed,  howevev,  that  although  the  original  decree  may 
be  controverted,  upon  a  bill  to  carry  it  into  execution,  it  is  only  the  de- 
fendant in  the  new  suit  who  can  call  it  in  question :  the  complainant  nev- 
er can.(2;)  He  must,  if  dissatisfied  with  the  decreey  impeach  it,  either  by 
bill  of  review,  or  smne  proceeding  of  that  nature.(a) 

A  bill  to  carry  a  decree  into  execution  is  generally,  in  part  an  origi- 
nal bill,  and  partly  a  bill  .in  the  nature  of  an  original  bill,  though  not 
strictly  original ;  and  sometimes  it  is  likewise  a  bill  of  revivor,  or  a  sup- 
plemental bill  or  both.(6) 

And  the  frame  of  the  bill  and  the  course  of  proceedings  upon  it  varies 
accordingly.(c) 


CHAP.  V. 

BILLS  OF  REVIVOR  AND  SUPPLEMENT. 

Nature^  and  when  proper.]  A  bill  of  revivor  and  supplement  is  a 
compound  of  a  supplemental  bill  and  a  bill  of  revivor ;  and  it  not  only 
continues  a  suit  which  has  abated,  but  supplies  any  defects  in  the  ofigi- 
nal  bill  arising  from  subsequent  events«(a)  And  whenever  a  complain- 
ant has  a  right  to  revive  a  suit,  he  may  add  to  the  bill  of  revivor  such 
supplemental  matter  as  is  proper  to  be  added.(6) 

If  a  suit  becomes  abated,  and  by  any  act  besides  the  event  by  which 
the  abatement  happens,  the  rights  of  the  parties  are  affected,  as  by  a 


(x)  S  BUgh,  169.  {b)  Mitf.  PI.  97. 

(y)  Worden  t.  Genird,  cited  Mitf.  R  (c)  Id.  ib. 

96  n.  (a)  We8Ux>U  v.  Cadj,  5  John.  Ch.  R. 

Iz)  Robinson  v.  Robinson, «  Ves.  296.  948. 

933.  (b)  Pendleton  r.  Fay,  3  Paige,  804. 

(a)  See  Shepherd  v.  Titlej,  9  Atkio. 
348. 


CL  v.]  OP  THE  DIFFERENT  KINDS  OF  BILLS,  ^9 

sett]emeDt(o)  or  a  devise,  under  certain  circumstances,(cl)  though  a  bill 
of  revivor  merely  may  cootinue  the  suit,  so  as  to  enable  the  parties  to 
prosecute  it ;  yet  to  bring  before  the  court  the  whole  matter  necessary 
for  its  consideration,  the  parties  must,  by  supplemental  bill  added  to 
and  made  part  of  the  bill  of  revivor,  show  the  settlement  or  devise,  or  oth-: 
er  act  by  which  their  rights  are  afibcted.  And  in  the  same  manner,  if 
any  other  event  which  occasions  an  abat^ement  is  accompanied  or  follow-^ 
ed  by  any  matter  necessary  to  be  stated  to  the  court,  either  to  show  the 
rights  of  the  parties  or  to  obtain  the  full  beue&t  of  the  suit  beyond  what 
is  merely  necessary  to  show  by  op  against  whom  the  cause  is  to  be  revi- 
ved, that  matter  must  be  set  forth  by  way  of  supplemental  bill  udded  to 
the  bill  of  revivor.(c) 

Practice  upon.]  A  bill  of  revivor  and  supplement  is  merely  a  com-* 
pound  of  these  two  species  of  bills,  and  must  be  framed  and  proceeded 
upon  in  the  same  manner,(/)  They  are  each  liable  to  the  same  de^ 
scription  of  defence  as  the  bills,  if  separate,  would  be  subject  to,{g) 
Thus,  if  matters  contained  in  a  bill  of  revivor  and  supplement  are  irrel-r 
evant  or  improper,  the  defendant  may  avail  himself  of  the  objection, 
either  by  a  plea,  or  by  demurrer,  or  by  exceptions  for  impertinence,(A) 
But  the  insertion  of  supplemental  matter  in  a  bill  of  this  nature  will  not 
authorize  the  defendant  to  demur  to  the  whole  bill.  He  should  demur 
to  the  supplemental  matter  only.(t) 

A  bill  of  revivor  and  supplement  in  the  nature  of  a  bill  of  review 
mast  be  founded  upon  an  afQdavit  of  the  discovery  of  new  matter,  and 
cannot  be  filed  without  the  special  leave  of  the  court,  Nor  can  it 
be  filed  without  making  the  deposit,  or  giving  the  security  required 
upon  a  bill  of  review,(A:) 

In  all  cases  where  there  is  a  bill  of  revivor  and  supplement,  the  case 
must  be  set  down  for  hearing  againsit  all  the  parties,  although  the  bill  is 
only  a  bill  of  revivor  against  one,  and  an  order  to  revive  has  been  ob*^ 
tained.({) 


(c)  See  Merry  wether  v.  MeUieh,  13  (^)  8  Dai).  23*3. 

Vet.  161.  (A)  Pendleton  t.  Fay,  3  Paige,  904; 

(d)  See  Ry lands  ▼.  Latoiiche,  2  Bligh,  (i)  Randolph   v.  Dickenon,  5  Paige, 
fiW.  517. 

(e)  Mitf.  PI.  70.    RnsseU  t.  Sharp,  1  {k)  Pendleton  t.  Fay,  supra. 

Tea.  &  B.  500.  (0  Lake  r.  Anatwiok,  4  Lond.  Juriit, 

(/)  Welf.  Kq.  PI.  222.    Coop.  PI.  84-  314. 
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CHAP.    VI. 

BILL  OF  REVIEW. 

Seet.  1.  Nature  of,  and  when  Proper. 

2.  Parties  TO. 

3.  Leave  to  File,  Security  or  Deposit. 

4.  Within  what  Time  to  be  Brought. 
6.  Form  op. 

6.  Defence  to. 


SECTION   L 


NATURE  OF,  AND  WHEN  PROPER. 


Nature  of.]  A  bill  of  review  is  ia  the  nature  of  a  writ  of  error  ;  and 
its  object  is  to  procure  an  examination  and  alteration,  or  reversal  of  a 
decree  made  upon  a  former  bill,  which  decree  has  been  signed  and  en- 
rolled.(a)  The  methods  of  rectifying  decrees  before  enrolment,  have 
been  already  stated,  aniej  Vol,  I.  p.  349  et  seq. 

W/ien  proper.]  There  are  but  two  cases  in  which  a  bill  of  review,  is 
permitted  to  be  brought ;  and  these  two  cases  are  settled  and  declared 
by  the  first  of  the  ordinances  in  chancery  of  Lord  Chancellor  Bacon  re- 
specting bills  of  review ;  which  ordinances  have  never  since  been  de- 
parted from.  It  is  as  follows :  '<  No  decree  shall  be  reversed,  altered, 
or  explained,  being  once  under  the  great  seal,  but  upon  bill  of  review. 
And  no  bill  of  review  shall  be  admitted,  except  it  contain  either  error 
in  law  appearing  in  the  body  of  the  decree,  without  further  examination 


(a)  Story's  Eq.  PI.  320.    Welf.  Eq.    488.    Mead  ▼.  Arms,  3  Venn.  Rep.  148. 
PI.  S31.  Coop.  PI.  88.  8  Harris  &  John.    4  J.  J.  Marah.  500. 
830.    WiMr  ▼.  Blackly,  8  Joha.  Ch.  R. 
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of  uuiiters  of  fact,  or  some  new  matter  which  hath  arisen  in  time  after 
the  decree,  and  not  any  new  proof  which  might  have  been  used  when 
the  decree  was  made.  Nevertheless,  upon  new  proof  that  is  come  to 
light  after  the  decree  was  made,  which  could  not  possibly  have  been 
used  at  the  time  when  the  decree  passed,  a  bill  of  review  may  be 
grounded  by  the  special  license  of  the  court,  and  not  otherwisc."(&) 

So  that,  from  this  ordinance,  a  bill  of  review  may  be  brought,  1.  For 
error  of  law ;  2.  Upon  discovery  of  new  matter.(c) 

1.  Fw  error  of  law*  A  bill  of  review  for  matter  of  error  apparent  on 
the  face  of  the  record,  must  be  for  an  error  in  law  arising  out  of  the 
facts  admitted  by  the  pleadings,  or  recited  in  the  decree  itself,  as  set 
tied,  declared,  or  allowed  by  the  court.  It  caunot  be  sustained  upon 
the  ground  that  the  court  has  decided  wrong  upon  a  question  of  fact.(rf} 
Nor  can  it  be  brought  for  wrong  inferences  of  the  court  on  matters  of 
e7idence.(e)  Nor  upon  the  ground  that  the  former  decree  was  not  sup- 
ported by  evidence.(/) 

The  error  must  appear  on  the  decree  and  pleadings ;  for  the*  evidence 
in  the  case  ai  large  cannot  be  examined  to  ascertain  whether  the  court 
misstated  or  misunderstood  the  fact.lg-)  That  is  the  proper  office  of  the 
court,  upon  an  appeal.  But  taking  the  facts  to  be  as  they  are  stated  to 
be  on  the  face  of  the  decree,  it  must  be  shown  that  the  court  have  erred 
ia  point  of  law.(A)  If,  therefore,  the  decree  does  not  contain  a  state- 
mem  of  the  material  facts  on  which  the  decree  proceeds,  it  is  plain  that 
there  can  be  no  relief  by  a  bill  of  review,  but  only  by  appeal  to  some 

superior  tribunal.(t) 

A  bill  of  review  for  error  of  law  may  be  brought  wherever  the  de- 
cree is  contrary  to  the  statute  law— as  where  a  decree  directed  the  legacy 
belonging  to  a  child  who  had  died  an  infant,  intestate,  without  wife  or 
children,  to  be  distributed  amongst  his  mother,  brothers,  and  sisters, 
equally— whereas,  by  the  statute  of  distributions,  it  vested  entirely  in 
the  father,  who  had  survived  the  child.(A:)  So  if  an  absolute  decree 
should  be  made  against  a  person  who,  upon  the  face  of  it,  appears  to 
have  been  an  infant  at  the  time.(Z) 

After  a  decree  has  been  affirmed  in  a  court  of  dernier  resort,  upon  ap- 


(W'Coop.  Eq.  PI.  89.  (/)  Dougherty  ▼.    Morgan,  6  Mon- 

(c)  Siorv'8  Eq.  PI.  322.     «  Harris  &  roe  8  Rep.  153.  ,^    ,  .. 

John  230'     6  Call.  47.     Wiser  v.  Black-        ( g)  Dexter  v.  Arnold,  5  Mason,  303. 

ly,«Ji.hn'Ch.Rep.  488.  ^'1I?'S ^*- f^^'    m  ^a 
\d)  Webb  T.  Pell,  3  Paige,  368.^           ^         W  Story's  Eq.  PI.  334. 
(e)  Young  ▼.  Headerson,  4  Haywood,        (0  ".  ib. 

•uq'        ^  (k)  Coop.  Eq.  PI.  8i. 

"*•  (Q  Wyatt's  Prao.  Reg.  M5. 
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peal,  it  may  Well  be  doubted  whether  a  bill  of  review  for  errors  appa- 
rent upon  the  face  of  the  decree  can  be  brought ;  for  the  appellate  court 
has  pronounced,  in  effect,  that  it  is  not  erroneouSk(m) 

Error  in  matter  of  form  only,  though  apparent  on  the  face  of  a  de- 
cree, seems  not  to  have  been  considered  as  a  sufficient  ground  for  re^ 
Versing  the  decree.  And  matter  of  abatement  has  been  also  treated  as 
not  capable  of  being  shown  for  error  to  reverse  a  decree.(n) 

2.  Upon  discovery  of  nBii>  matter.  A  bill  of  review  also  lies  for  new- 
ly discovered  evidence  material  to  the  issue,  if  such  evidence  was  not 
known  until  after  the  period  at  which  it  could  be  used  in  the  cause;(o) 
Thus  a  bill  of  this  nature  lies  upon  the  discovery  of  a  release  or  a  re- 
ceipt, which  would  change  the  merits  of  the  claim  upon  which  the  de- 
cree was  founded.(p) 

Bat  the  new  matter  must  be  relevant  and  material,  and  such  as,  if 
known,  might  probably  have  produced  a  different  determination. (9)  In 
other  words,  it  must  generally  be  new  matter,  to  prove  what  was  before 
in  issuC)  and  not  to  prove  a  title  not  before  in  issue — not  to  make  a  new 
case,  but  to  establish  the  old  one.(r)  And  the  new  facts  must  be  such 
us,  when  combined  with  the  other  proofs  in  the  cause,  would  authorize 
h  diflferent  decfee.(*)  Newly  discovered  evidence  which  goes  to  impeach 
the  testimony  of  witnesses,  is  not  sufficientk(/) 

It  is  also  necessary  that  the  new  matter  should  have  first  come  to  the 
knowledge  of  the  parly  after  the  time  when  it  could  have  been  used  in 
the  cause  at  the  original  hearing.  It  must  at  least  have  been  discovered 
since  publication.(u)  If  the  di^overy  of  the  new  matter  was  made  so 
long  before  the  decree  as  to  have  admitted  of  an  application  to  have  it 
brought  in,  a  bill  of  review  will  not  be  allowed. (t?) 

And  the  matter  must  not  only  be  new,  but  it  must  be  such  as  the  party 
could  not.  by  the  u^e  of  reasonable  diligence,  have  known  ;  for  if  there 
be  any  laches  or  negligence  in  this  respect,  it  destroys  the  title  to 
relief,  (tt?) 


(m)  Mitf.  PI.  88v  Coop.  PI.  01.  Sto- 
ry PI.  325. 

(n)  Story'*  Eq.  PI.  ^26.     Mitf.  85. 

(o)  Dexter  v.  Arnold,  6  Maaoa,  303. 

(p)  Coop.  Eq.  PI.  9\. 

Iq)  Story's  PI.  327.  Livinttston  v. 
Habbs,  3  John.  Ch.  Rep.  124.  Blake  v. 
Foster,  2  Molloy,  257. 

(f)  Id.  ib.  Dexter  r.  Arnold^  lupra. 
16  Vee.  348. 

(s)  Kennedy  ▼.  Ball's  heirs,  6  Litt. 
186. 


(0  Livingston  y.  Hnbbs,  3  John  Ch. 
Rep.  124. 

(tt)  Id.  ib.  Story's  Pi.  327.  9  Munf. 
305.  Welf.  PL  239.  1  Bibb,  455.  4 
Hayw.  36.  • 

(v)  Hodges  V.  Mullikin,   1  Bland.  511. 

{w)  Story's  Eq.  PI.  328.  Wiser  ▼. 
Blacbly,  2  John.  Ch.  Rep.  488.  Bar- 
row y.  Rhinelander,  3  id.  120.  5  Mason, 
312.  Lansioff  v.  Albany  Ins.  Co.,  Hopk. 
102.  2  A.  IC  Marsh,  570.  Bingham  r. 
Dawson)  3  Jac.  &  W.  243. 
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It  has  been  intimated  that  new  matter,  not  evidence  in  the  original 
cause,  but  clearly  demonstrating  error  in  the  decree,  may  support  a  bill 
of  review,  if  it  is  the  only  mode  of  obtaining  relief»(j:)  And  this  doc- 
trine has  been  fully  confirmed  ;  and  it  is  now  established  that  matter 
discovered  after  a  decree  has  been  made,  though  not  capable  of  being 
iised  as  evidence  of  any  thing  which  was  previously  in  issue  in  the  cause, 
but  constituting  an  entirely  new  issue^  may  be  the  subject  of  a  bill  of 
re?iew,  or  of  a  supplemental  bill  in  the  nature  of  a  bill  of  review.(y) 
But  additional  circumstances  merely  confirming  facts  proved  in  the  ori- 
ginal cause,  do  not  furnish  ground  for  a  bill  of  revieWi(;ar) 

The  granting  of  a  bill  of  review  for  new  discovered  evidence,  is  not  a 
matter  of  right,  but  rests  in  the  sound  discretion  of  the  court.  It  may^ 
therefore,  be  refused,  although  the  facts,  if  admitted,  would  change  the 
decree,  wherever  the  court,  looking  to  all  the  circUnostances,  shall  deem 
it  productive  of  mischief  to  innocent  parties,  or  for  any  other  cause  un- 
adirisable.(a) 

A  bill  of  review  upon  newly  discovered  matter  has  been  permitted, 
even  after  an  affirmance  of  the  decree  upon  an  appeal  to  the  house  of 
lords  :{b)  though  we  have  seen  a  difierent  rule  prevails  with  regard  to 
bills  brought  for  error  in  law.(c) 

A  bill  of  review  may  also  be  brought  after  one  bill  of  the  same  nature 
already  filed.  Thus,  if  upon  a  bill  of  review  a  decree  has  been  reversed^ 
another  bill  of  review  may  be  brought  upon  the  decree  of  reversaL(cQ 

A  bill  of  review  lies  only  to  a  final  decree*(6)  An  interlocutory  de« 
cree,  if  erroneous,  may  be  corrected  by  motion  or  petition  to  the  court.(/) 
It  will  not  lie  where  the  original  bill  contains  no  equity  ;(^)  nor  unless 
thecomplainant  shows  himself  aggrieved  by  the  decree  ;(A)  nor  after  a 
demurrer  has  been  allowed  to  a  former  bill  of  review*(i)  Neither  will 
it  lie  for  wrong  inferences  of  the  court  in  matters  of  evidence ;  or 
for  miscalculations  of  sums  of  money.(A:)  Nor  will  a  bill  of  this  nature 
be  sustained  on  the  ground  that  the  chancellor^  who  made  the  decree^ 


(x)  Roberts  t.   Kingsley,  I  Yes.  338.        (e)  Maokey  r.  Bell,  3  Mnnf.  623.  Ell^ 

See  Mitf.  PI.  87,  n.  xey  y.  Lane,  3  Hen.  &  Manf.  689. 

(y)  Weir.  £q.  PI.   338.    Partridge  ▼.        (/)  Banks  ▼.  Anderson,  3  Hen.   & 

Uaborne,  5  Rnas.  195,    Story^s  £q.  PI.  Munf.  30.     See  also  Ante«  vol.  1, 349. 
331.    See  1  Hen.     Manf.  13.  (g)  Todd  v.  Laokey,  1  Litt.  371. 

(z)  Randolph  t.  Randolph,  1  Hen.  &        (^)  Lansing  ▼.  Albany  Ins.  Co.,  Hopki 

Monf.  180.  103. 

(a)  Story's  £q.  PI.  333.  (t)  Respasa  ▼.  MoClaAaban,  Hardin 

{b)  Barbon  ▼.  Searle,  1  Vern.  416.  348. 

(e)  Ante,  p.  91.  (k)  Toang  r.  Henderson,  4  Hayvr. 

{d)  Coop.  PI.  93.  189. 
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was  interested  in  the  stock  of  the  complainants,  a  corporation  ;  if  the 
decree  was  by  consent,  or  merely  formal,  so  that  the  chancellor  did  not 
personally  exercise  his  judgment  in  it.(Z) 


SECTION    II 


PARTIES  TO. 


All  the  parties  to  the  original  bill  ought  to  be  made  parties  to  the  bill 
of  review  ;  for  it  is  a  principle  of  natural  justice  that  no  one  ought  to 
be  affected  by  any  decree,  without  his  first  being  heard.(m) 

A  bill  of  review  may  be  brought  by  the  party  who  obtained  the  ori- 
ginal decree  in  his  own  favor,  if  such  decree  was  injurious  to.him.(n) 
But  a  party  cannot  file  a  bill  of  review  if  he  has  no  interest  in  the  ques- 
tion intended  to  be  presented  thereby,  and  when  he  cannot  be  benefitted 
by  the  reversal  or  modification  of  the  former  decree.(o)  And  even  per- 
sons having  an  interest  in  the  cause,  if  not  aggrieved  by  the  particular 
errors  assigned  in  the  decree,  cannot  maintain  a  bill  of  review,  however 
injuriously  the  decree  may  affect  the  rights  of  third  persons.(p) 

It  is  laid  down  that  no  persons,  except  the  parties  and  their  privies  in 
representation — such  as  heirs,  executors,  and  administrators — can  have  a 
bill  of  review  strictly  so  called.(9)  But  other  persons  in  interest,  and 
in  privity  of  title  or  estate,  who  are  aggrieved  by  the  decree — such  as 
devisees  and  remainde)>men— are  entitled  to  maintain  an  original  bill  in 
the  nature  of  a  bill  of  review,  so  far  as  their  own  interests  are  con- 
cerned.(r)  If  a  decree  is  made  against  a  tenant  for  life,  a  remainder- 
man may  file  a  bill  of  review.(») 

A  defendant  may  file  a  bill  of  review.(/) 

The  discovery  of  a  right  to  entitle  a  party  to  file  a  bill  of  review  for 
new  matter,  must  be  a  right  in  the  party  who  files  the  bill.(ti) 


(0  Lansinjj  ▼.  Albany  Ins.   Co.  supra.  Prac.  Reg.  96.   Story's  PI.  325.    1  Ch. 

(m)  Story's  Kq.    PL   335.     Coop.  PI.  Cas.  122. 

95.     Dexier  v.  Arnold,  5  Mason,  308.  (r)  Wclf.  Eq.  PI.  235.  WyaU'sPraCi 

(«)  Dexter  t.  Arnold,  supra.  Reg.  98,  100.     Story's  Pi.  3-25. 

(a)   Webb  V.  Pell,  3  Pai^e,  368.  (s)  Mitf.  Pi.  92.     Welf.  235. 

(p)  Thomas    v.     Harvie's    heirs,     10  {C^  Osborne  ▼.  Usher,  6  Bro.  P.  C. 

Wheat.  146.  Toml.  ed.  20 

(V)  Glib.    For.    Rom.   186.      Wyatt't  («)  Wortley  ▼.  Birkhead,  2  Vet.  676. 


r 


Ci  VL]  OF  THE  DIFFERENT  KINDS  OF  BILLS.  95 


SECTION  III. 

LEAVE   TO   FILE.      SECURITY  OR    DEPOSITE. 

Leave  to  JUe.]  According  to  the  English  practice,  leave  of  the  court 
must  be  obtained  before  a  bill  of  review  can  be  filed,  upon  a  discovery 
of  new  matter ;  and  which  leave  the  court  will  not  grant  without  an  af- 
fidavit that  the  new  matter  could  not  be  produced  or  used  by  the  party 
claiming  the  benefit  of  it,  at  the  time  when  the  decree  was  made.  And 
such  affidavit  must  state  the  nature  of  the  new  matter;  in  order  that  the 
court  may  exercise  its  judgment  upon  its  relevancy  and  materiality.(v) 
A  bill,  however,  for  error  in  law  appearing  upon  the  face  of  the  decree, 
may  be  filed  without  leave.(K7) 

But  by  the  173d  rule  of  this  court,  no  bill  of  review  can  be  filed,  ei- 
ther upon  the  discovery  of  new  matters,  or  otherwise,  without  special 
leave  of  the  court  first  obtained. 

The  application  for  this  purpose,  should  be  made  by  petition  ;  which 
should  state  the  nature  of  the  suit,  the  decree,  and  the  errors  of  law,  or 
the  new  matters,  as  the  case  may  be,  upon  which  the  application  is 
founded,  and  should  pray  for  liberty  to  file  a  bill  of  review,  to  bring 
such  decree  inr6  review.  If  the  application  is  founded  upon  the  discov- 
ery of  new  matter,  the  petition  must  describe  the  new  evidence  distinct- 
ly and  specifically,  and  state  when  it  was  discovered  and  its  bearing  on 
the  decree.(x)  It  is  not  sufficient  to  state  that  the  petitioner  expects  to 
prove  certain  facts.  He  must  state  the  exact  evidence  to  establish  them. 
Ou  the  hearing  of  such  a  petition,  affidavits  may  be  admitted  on  both 
sides,  if  necessary,  to  explain  the  nature  of  the  evidence.(y) 

Upon  an  application  of  this  nature,  the  chancellor  exercises  his  judg- 
ment as  to  the  propriety  of  interfering  or  meddling  with  the  decree  for 
the  cause  disclosed,  and  grants  or  refuses  leave  to  file  a  bill  of  review, 
accordingly.(z) 

The  court  may  refuse  it  to  the  party  applying,  and  grant  it  for  the 
protection  of  the  interests  of  others.(a) 


(v)  Coop.  Eq.  PL  08.  («)     HollingBworth,   ▼.    McDonald,   2 

(w)  Id.  90.    2  Atk.  534.  Har.  &  John.  330. 

(«)  Dexter  ▼.  Arnold,  5  Mason,  303.  (a)     Hodges    ▼.    Milliken,    1    Bland, 

(y)Id.ib.    2  Har.  &  John.  230.  511. 
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Performance  of  decree.]  It  is  a  general  rule  that  leave  to  file  a  bill 
of  review  will  not  be  granted  unless  the  decree  has  been  perfomied.(6) 
Therefore,  if  the  decree  be  for  the  payment  of  money,  the  party  must 
pay  it,  or  give  security,  although  it  should  afterwards  be  ordered  to  be 
refnnded.(^)  But  the  rule  may  be  dispensed  with  under  the  circum- 
stances of  each  case.  Thus,  where  the  party  is  in  execution  for  non- 
payment of  money  under  the  decree,  this  is  considered  equivalent  to  per- 
formance.(rf)  So  where  the  party  is  insolvent,(c)  or  has  given  security 
for  the  performance  of  the  decree.(/) 

The  construction  of  the  rule  is,  that  the  party  need  only  perform  so 
much  of  the  decree  as  at  the  time  of  filing  his  bill  he  is  bound  to  per- 
form. Whatever  he  is.  then  bound  to  do,  he  must  do  before  he  files  bis 
bill.  But  the  permission  to  file  it  is  upon  the  implied  engagement  that 
the  original  decree  shall  be  performed.  Therefore,  if  after  the  bill  is 
filed,  the  period  arrives  when  the  money  ought  to  be  paid,  the  party 
must  pay  it,  or  an  application  to  dismiss  the  bill  may  be  xnBjAe.{g) 

If  a  bill  of  review  is  filed  without  leave,  it  may  be  dismissed  on  mo- 
tion.(A) 

Security  or  deposite,']  On  filing  a  bill  of  review  the  complainant  must 
make  the  like  deposite,  or  give  security  to  the  adverse  party,  in  the  same 
amount  which  would  be  required  on  an  appeal  from  the  decree  com- 
plained of.(f )  , 

If  the  complainant,  on  filing  a  bill  of  this  nature,  through  a  mistake 
as  to  the  practice,  neglects  to  give  security  or  to  make  the  requisite  de- 
posite,  the  court  will  permit  him  to  do  it  nunc  pro  tunc.{k) 


{h)  Wiser  ▼.   Blaohly,  S  John.  Cli,  {g)    Pftrtridje    ▼.    Usborne,    6    Ross. 

Rep.  488.    LivingstOD  ▼.  Hubbs,  3  id.  251.    Welf.    Eq.    PI.    00.    For.    Rom. 

134.  185. 

(c)  Labe's  Eq.  PI.  130.  (h)  Carroll  t.  Parran,  1  Bland,  195. 

(<0  Livingston  t.  Hubbs,  supra,  {%)  Rale  173.    Webb  v.  Pell,  1  Paige, 

{e)    StalUng^s    Adm'r    ▼.   6oodloe*s  564.     See  ante,  Vol.  I,  401,  as  to  the  de- 

Ex'r,  3  Mot.  150.     1  Vem.  964.  posifte  or  seourity  upon  appeals. 

(/)  Id.  ib.    3  Bac.  Ord.    Leril  r.  {k)  Webb  t.  Pell,  sufra. 
Jhtcey,  1  Chan.  Cas.  49* 
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SECTION    IV. 

WITHIN  WHAT  TIME    TO    BE    BROUGHT. 

In  England,  twenty  years  after  the  pronouncing  of  the  decree,  is  the 
limitation  for  a  bill  of  review.(/) 

In  this  state,  the  bill  must  be  brought  within  the  time  limited  for 
bringing  an  appeal.(m)  As  to  the  time  for  bringing  appeals,  see  Vol.  I. 
p.  406. 

It  is  not  necessary  to  plead  that  the  bill  is  not  filed  within  the  proper 
time.  It  ought  to  appear  on  the  face  of  the  bill  itself  that  it  is  so,  or 
that  the  complainant  is  within  the  saving  of  the  statute.(n) 

Under  the  173d  rule  of  this  court,  the  objection  may  doubtless  be 
taken  upon  the  hearing  of  the  petition.(o) 


SECTION    V. 


^ORM  OP  BILL  OP  REVIEW* 


In  a  bill  of  this  nature,  it  is  necessary  to  state  the  former  bill,  and  the 
pfoceedinc^s  thereon  ',  the  decree,  and  the  point  in  which  the  complain- 
ant conceives  himself  aggrieved  by  it ;  and  the  ground  of  law,  or  mat- 
ter discovered  upon  which  he  seeks  to  impeach  it.(p)  It  is  laid  down 
that  no  objection  but  what  has  been  assigned  for  error  in  the  bill  of  re- 
view shall  be  allowed  to  be  made  to  the  decree.(9) 

The  bill  may  pray,  simply,  that  the  decree  may  be  reviewed,  and  al- 
tered or  reversed,  in  the  point  complained  of,  if  it  has  not  been  carried  into 
execQtion.  But  if  the  decree  has  been  carried  into  execution,  the  bill 
should  also  pray  the  further  decree  of  the  court,  to  put  the  party  com- 
plaining of  the  former  decree  into  the  situation  in  which  he  would  have 


(/)  Lobe's  Eq.  PI.  132.     Coop.  Eq.        (o)  2  Hoff.  Pr.  9. 
PL  92, 93.  (p)    Mitf.    PI.    88.    Story's    PI.    234. 

(m)  Rule  173.  "  Coop.  PI.  95. 

(a)  Sheppard  ▼.  Lane,  0  Munf.  529.  {q)  Coop.  PI.  95. 

Vol.  II.  13 
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been  if  that  decree  had  not  been  executed.(r)  If  the  bill  is  brought  to 
review  the  reversal  of  a  former  decree,  it  may  pray  that  the  original 
decree  may  stand.(^) 

If  the  original  suit  has  abated,  the  bill  may  also  be  at  the  same  time 
a  bill  of  revivor.(^)  And  a  supplemental  bill  may  likewise  be  added,  if 
any  event  has  happened  which  requires  it ;  and,  particularly,  if  any 
person  not  a  party  to  the  original  suit  becomes  intere-sted  in  the  subject, 
he  must  be  made  a  party  to  the  bill  of  review  by  way  of  supplement.(u) 

A  bill  of  review,  defective  iu  fram^  may  sometimes  be  sustained  as  a 
•nross  bill.(v) 


SECTION    VI. 


DEFENCE  TO. 


The  usual  mode  of  defence  to  a  bill  of  review,  founded  upon  alleged 
errors  apparent  from  the  decree,  is  to  plead  the  former  decree  in  bar  of 
the  suit,  and  to  object  by  demurrer  to  the  opening  of  the  enrolment ;  al- 
leging, as  a  ground  of  demurrer,  that  there  is  no  error  in  the  decree.(tr) 
Or  if  the  bill  be  brought  on  new  matter  fitting  to  be  answered,  the  de- 
fendant must  put  in  an  answer,  or  plead  thereto.(ir) 

Plea.]  It  seems  that  it  is  not  necessary  to  plead  the  former  decree, 
if  such  decree  is  fully  and  fairly  stated  in  the  bill  of  review  ;(y)  and 
the  books  of  practice  contain  the  forms  of  a  demurrer  only  to  such  a 
bill.    There  are  also  authorities  to  the  same  eSeci,{z) 

Where  any  matter  beyond  the  decree — as  length  of  time,  a  purchase 
for  a  valuable  consideration — or  any  other  matter,  is  to  be  offered  against 
opening  the  enrolment,  that  matter  must  be  pleaded.(a)  If  new  matter 
is  made  the  subject  of  a  bill  of  review,  such  bill  is  liable  to  any  plea 
which  would  have  avoided  the  effect  of  that  matter  if  it  had  been  charg- 
ed in  the  original  bill  .(6) 


(r)  Coop.  PI.  95.     Milf.  89.  (y)    Webb  ▼.   Pell,  supra.    Coop.   PI. 

(s)  Mitf.  PL  89.     Story's  PI.  334.  215. 

(0  Id.  ib.     Coop.  PI.  95.  (z)  Mitf.    PI.    203.     Welf.    PI.    242. 

(u)  Mitf.  89,  90.  Coop.  215,  216.     Slingsby  v.  Hale,  1  Ch. 

(w)  Welf.  Pi.  239.    Coop.  95.     Mitf.  Ca.  122.     Jones  v.  Kenrick,  6  Bro.  P.  C 

89,90.     Hardr.   104.  244,248. 

(w)  Coop.  Eq.  PI.  96.  (a)  Mitf.  Eq.  PI.  291. 

(x)  Lobe's  Eq.  PI.  132.  \b)    Id.   202.     Coop.   PL  304.     Labe, 

248. 
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If  a  demorrer  to  a  bill  of  review  has  been  allowed,  the  order  allow- 
ing it  is  an  effectual  bar  to  a  new  bill  of  review  on  the  same  grounds, 
and  may  be  pleaded  accordingly.Cc) 

Ifa  decree  is  sought  to  be  impeached  on  the  ground  of  fraud,  the 
proper  defence  seems  to  be  a  plea  of  the  decree,  accompanied  by  a 
denial  of  the  fraud  charged.(ci{) 

Upon  a  bill  of  review  for  newly  discovered  evidence,  the  other  party 
may  controvert,  by  plea  or  answer,  the  fact  that  it  is  newly  discover* 
ed.(e)  But  under  the  173d  rule  of  this  court  requiring  application  to 
be  made  to  the  court  for  leave  to  file  a  bill  of  review,  it  is  probable  that 
questions  of  this  nature  would  be  determined  by  the  court  upon  the 
hearing  of  the  petition;  without  compelling  the  party  to  plead  the 
fact.(/) 

It  is  not  necessary  to  plead  the  act  of  limitations  against  a  bill  of  re- 
view— (i.  e.  in  this  stale,  the  lapse  of  the  time  mentioned  in  the  173d 
rule  for  bringing  bills  of  this  kind) — for  it  ought  to  appear  in  the  bill  it- 
self that  it  is  exhibited  within  the  time  prescribed  by  law,  or  that  the 
complainant  is  protected  by  some  of  the  savings  in  the  act ;  otherwise 
it  ought  not  to  be  received. (g^) 

Demurrer.]  It  is  laid  down  in  the  English  books  that  a  bill  of  re- 
view, upon  the  discovery  of  new  matter,  is  seldom  liable  to  demurrer ; 
for  being  exhibited  only  by  leave  of  the  court,  the  ground  of  the  bill  is 
generally  well  considered  before  it  is  brought ;  and  therefore,  in  point 
of  substance,  it  can  rarely  be  liable  to  a  demurrer.(A)  This  remark  is 
eqnally  applicable  here  to  bills  of  review  filed  for  errors  in  law,  inas; 
much  as  by  the  173d  rule  they  cannot  be  filed  without  leave,  any  more 
than  bills  upon  new  matter. 

Yet  it  seems  a  demurrer  will  lie  to  a  bill  of  review  for  new  matter 
not  relevant,  though  the  relevancy  ought  to  be  considered  when  leave 
is  given  to  file  the  bill.(i)  If  the  bill  is  not  filed  within  the  proper  time, 
that  is  also  a  good  cause  of  demurrer.(A:) 

On  the  argument  of  a  demurrer  to  a  bill  of  this  nature,  where  several 
errors  in  the  decree  have  been  assigned,  if  the  complainant  should  pre- 
vail only  in  one,  the  demurrer  must  be  overruled  ;  as  one  error  will  be 
sufficient  to  open  the  enrolment.    And  on  argument  of  a  demurrer  to  a 


(e)  Denny  ▼.  Filmer,  3  Ca.   in  Chan.  (/)  Such  is  the  practice  in  Maryland. 

133.    1  Vern.  135.     Fitt  v.  Earl  of  Ar-  See  Hodges  v.  Miltiken,  1  Bland.  506 

glass,  1  Vern.  441.  (g)  Shepherd  v.  Larue,  6  Miinf.  529. 

(<0  Milf.  PI.  S94.  (A)  Milf.  PI.  205.    Welf.  PI.  243. 

(e)  Dexter  t.   Arnold,  5  Mason,  393.  (1)  Id.  ib.    2  Atk.  40. 

Lube,  249.  (k)  Edwards  v.  Carroll,  2  Bro.  P.  C« 

<)<a     Milf.  204. 
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bill  of  review  for  error  apparent  in  the  decree,  the  court  has  ordered 
the  defendant  to  answer ;  saving  the  benefit  of  the  demurrer  to  the 
hearing ;  and  on  the  hearing,  has  finally  allowed  the  demurrer.(2) 

The  regular  defence  to  a  bill  of  review  for  error  apparent,  being  as 
already  stated,  (ante,  p.  98,)  to  plead  the  decree  in  bar  to  the  new  suit 
and  demur  to  opening  the  enrolment,  on  the  ground  that  the  errors  as- 
signed are  not  snch  as  to  entitle  the  complainant  to  have  the  decree  re- 
viewed, much  less  reversed,  the  first  question  is  whether  the  enrolment 
should  be  opened  and  the  decree  reviewed.  And  this  is  argued  upon 
the  demurrer,  when  nothmg  can  be  read  but  what  appears  upon  the  face 
of  the  decree.  If  the  demurrer  is  overruled,  then  arises  the  second 
question — ^whether  the  decree  ought  to  be  reversed  ;  and  the  complain- 
ant is  at  liberty  to  read  bill  and  answer,  or  any  other  evidence,  as  at  a 
re-hearing :  the  cause  being  equally  open.(fn) 

If  the  bill  has  assigned  errors  of  law,  and  the  plea  and  demurrer  are 
allowed,  an  order  to  that  effect  is  made,  and  that  the  bill  be  dismissed.(n) 
There  is  then  an  end  of  the  suit,  as  no  fresh  bill  will  be  permitted 
after  demurrer  allowed.(o) 

If  the  demurrer  or  demurrer  and  plea  are  overruled,  the  usual  decree 
is  that  the  original  decree  be  reversed,  and  that  the  errors  be  allowed.(p) 

Answer.]  If  the  bill  of  review  be  brought  on  new  matter,  fitting  to 
be  answered,  the  defendant  may  put  in  an  answer  controverting  the  fact 
that  the  matter  is  newly  discovered.(9) 

So  if  a  bill  is  brought  for  new  discovered  matter,  and  a  demurrer,  or 
plea  and  demurrer,  are  overruled,  it  is  laid  down  that  the  defendant 
must  answer ;  as  fact  is  in  is8ue.(r)  The  case  will  proceed  upon  such 
a  bill  as  upon  an  original  bill.(5) 


(0   Mitf.  PI.  204.  (p)  Cook  ▼.  Bamfield,  3  Swftnst,  607. 

(m)  Labe's  Eq.  PI.  248.  (q)  Lube's  Eq.  PL  138.     Dexter '▼. 

(n)  Webb  v.  Pell,  3  Paige,  868.  Arnold.  5  Mason,  303. 

{o)  Wooto  V.    Tucker,  2  Vera.    120.  (r)  Cook  v.  Bamfield,  3  Swanst.  607. 

Denny    ▼.   FUmore,  1  id.   136.     Pitt  t.  (5)  2  Hoflf.  Pr.  12. 
Earl  of  Arglass,  id.  441. 
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CHAP.   VH. 

BILLS  OF  DISCOVERY. 

Sect.  1.  Nature  of,  and  when  Proper. 

2.  Frame  of. 

3.  Defence  to. 

4.  Practice  upon,  generally. 


SECTION    I. 


nature  of,  and  when  proper. 


Every  bill  is  in  reality  a  bill  of  discovery ;  but  the  kind  of  bill  usu- 
ally distinguished  by  that  title  is  a  bill  for  the  discovery  of  facts  resting 
in  the  knowledge  of  the  defendant,  or  of  deeds,  or  writings,  or  other 
things,  in  his  custody  or  power,  and  seeking  no  relief  in  consequence  of 
the  discovery,  though  it  may  pray  for  a  stay  of  the  proceedings  at  law 
until  the  discovery  shall  be  made.  It  is  commonly  used  in  aid  of  the 
jurisdiction  of  some  other  court.  Indeed  some  allegation  of  a  proceed- 
ing pending  or  intended  seems  indispensable.(a)  It  is  used  to  aid  a  ju- 
risdiction which  cannot  compel  evidence  on  oath. (6) 

The  complainant  in  this  species  of  bill,  must  be  entitled  to  the  dis- 
covery he  seeks,  and  can  only  have  a  discovery  of  what  is  necessary  for 
his  own  title — as  of  deeds  he  claims  under — and  will  not  be  allowed  to 
pry  into  that  of  the  defendant.(c)  Thus,  any  person  in  possession  of  an 
estate,  as  tenant  or  otherwise,  may  file  a  bill  against  a  stranger  bringing 
an  ejectment,  to  discover  the  title  upon  which  ejectment  is  brought.(£Q 

A  devisee  is  also  entitled,  against  the  heir,  to  a  discovery  of  deeds 


(fl)  Mitf.  Eq.    PI.   63.     Welf.    Kq.  PI.         (c)  SVes.  446.     Coop.P  1.  68. 
118.  ((/)  1  Yes.  S49. 

(h)  Dann  r.   Coates,  1  Atk.  288.     1 
Vei,  905.    Anon.,  3  Ve».  461.  ^ 
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relating  to  the  estate.(e)  An  heir  is  likewise  entitled  to  a  discovery 
from  a  devisee  whether  the  devise  is  not  in  trust  for  secret  charity.(/) 
A  bill  of  discovery  does  not  lie,  however,  in  aid  of  an  action  which, 
upon  the  case  stated  by  the  bill,  it  appears  to  the  court  the  complainant 
cannot  maintain.(§')  But  if  the  bill  is  for  discovery  only,  it  is  not  ne- 
cessary to  aver  that  the  party  cannot  otherwise  establish  his  defence  at 
law.  On  the  contrary,  it  is  laid  down  that  a  party  may  maintain  a  bill 
of  discovery,  not  only  when  he  is  destitute  of  other  evidence  to  establish 
his  case,  but  also  to  aid  such  evidence,  or  to  render  it  unnecessary.(A) 

In  Bent  v.  Young^{i)  a  demurrer  was  allowed  to  a  bill  of  discovery  iu 
aid  of  the  defence  to  a  suit  in  a  foreign  court.  But  it  has  been  decided 
in  this  state  that  a  bill  of  discovery  in  this  court  to  aid  the  prosecution 
or  defence  of  a  civil  suit  in  a  foreign  tribunal  may  be  sustained.(it) 

If  the  complainant  in  a  bill  for  discovery  and  relief  app3ars  entitled  to 
the  discovery,  he  may  sustain  his  bill,  although  it  goes  on  to  ask  for 
relief  which  cannot  be  granted,  and  to  which  a  demurrer  would  lie.  A 
general  demurrer  to  the  whole  bill,  in  such  a  case,  is  bad,  upon  the  prin- 
ciple that  the  demurrer  bad  in  part  is  bad  in  the  whole.(/)  This  is  con* 
irary  to  the  English  rule.(m) 

By  the  24th  rule  of  this  court,  whenever  a  discovery  is  necessary,  the 
complainant,  upon  filing  an  affidavit  thereof  at  the  same  time  he  files  his 
bill,  may  have  an  order  that  the  defendant  answer  it  in  forty  days,  or 
that  an  attachment  issue ;  and  upon  this  default,  on  filing  an  affidavit 
thereof,  an  attachment  may  issue  accordingly.  And  the  court  will  not, 
in  that  stage  of  the  cause,  inquire  whether  an  answer  is  actually  neces- 
sary  for  the  purposes  of  the  suit.(7i) 

After  a  verdict  has  been  obtained  at  law,  it  is  too  late  to  file  a  bill  of 
discovery.(o) 

A  bill  of  discovery  to  aid  a  suit  at  law  will  be  sustained,  if  the  case  is 
a  proper  one  for  discovery,  although  the  sum  in  controversy  is  less  than 
one  hundred  dollars.(j7)    It  will  also  lie  for  the  purpose  of  resisting  a 


{e)  Duchess  of  Newcastle  ▼.  Lord  Pel-  John.  Ch.  Rep.  294.     Laight  v.  Morgan, 

ham,  8  Vin.  Ab.  551.  1  John.  Gas.  429.     2  Gaines*  G:is.  in  £r. 

(/)  6  Ves.  52.    0  id.  516.  344.     Kimberley  t.  Sells,  3  John.   Gh. 

(g)  Weif.  Eq.  Pi.  119.  Rep.  487.     Higginboiham  v.  Burnet,  5 

\h)  Montague  ▼.  Dodman,  2  Yes.  398.  id.  184. 

March  V.  Davison,  9  Paige,  580.     Brere-  (m)  See  Story *s  Eq.  PI.  253. 

Ion  V.  Gamul,  2  Atk.  241.     Wigram  on  (n)  Stafford  v.  Brown,  4  Paige,  360. 

Disc.  4,  5,  25.     Hare  on  Disc.   1,  110.  (o)  Duncan  ▼.  Lvon,  3  John.  Gh.  Rep. 

(i)  9  Sim.  180.  355.    Thurmond  v.'Dunham,  3  Yerg.  99. 

(k)  Mitchell  V.  Smith,  1  Paige,  287.  {p)  Goldey  v.  Becker,   1   Edw.    271. 

(/)  Leroy  y.  Servis,   1  Gaiues*  Gas.  in  Schroeppel  v.  Redfield,  5  Paige,  245. 
Er.  1,  175.    Livingston  ▼.  Livingston,  4 


a  riL]  OP  THE  DIFFERENT  KINDS  OF  BILLS.  M© 

claim  of  set-off  on  the  part  of  the  defendants  to  the  complainant's  suit  at 

kvr^q) 

It  has  been  decided  in  Ireland,  that  a  court  of  chancery  wilt  eRtex»taiht 
a  bill  for  discovery  and  to  perpetuate  evidence  in  aid  of  a  defence  to  an 
action  at  law  on  a  contract,  although  the  discovery  and  evidence  axe  to* 
establish  the  fact  that  the  contract  was  void  as  being  corrupt,,  illegal, 
and  unconstitutional,  and  that  both  parties  were  in  pari  delicto.{r) 

But  it  is  a  general  rule,  that  a  discovery  will  not  be  compelled  where 
it  would  subject  the  defendant  to  a  penalty,  forfeiture,  or  criminal  pro« 
ceedings,  or  would  be  in  violation  of  professional  confidence.(^) 

The  defendant  must,  in  general,  have  a  claim  or  interest ;  as  other- 
wise a  bill  of  discoveiy  does  not  lie.  But  there  are  exceptions  to  the 
nile.(/)  Thus,  in  cases  of  collusion  and  gross  misconduct  amounting 
to  fraud,  persons  having  no  interest  may  be  compelled  lo  answer  the 
complainant's  biU.(u)  And  such  is  the  rule  as  to  arbitrators  charged' 
with  misconduct  or  fraud.(t;)  Another  exception  to  the  rule  is  where 
the  bill  seeks  to  impeach  deeds  on  account  of  fraud.(t9)  So  in  a  bill 
of  discovery  against  a  corporation,  the  secretary,  or  book-keeper,  or 
other  officer,  may  be  made  a  party,  although  he  has  no  interest.(j:) 
A  bill  of  discovery  also  lies  to  sho^  that  the  defendant  i»  incapable  of 
having  any  interest — as  where  he  is  an  alien.(y) 

If  the  title  to  the  possession  of  deeds  and  writings  of  which  the  com- 
plainant prays  possession,  depends  on  the  validity  of  bis  title  to  the 
property  to  which  they  relate,  and  he  is  not  in  possession  of  thai  prop- 
erty, and  the  evidence  of  his  title  to  it  is  in  his  own  power,  or  does  not 
depend  on  the  production  of  the  deeds  or  writings  of  which  he  prays 
the  delivery,  he  must  establish  his  title  to  the  property  at  law  before  he 
can  come  into  a  court  of  equity  for  a  delivery  of  the  deeds  or  writings.(2;) 

A  bill  of  discovery  must  be  for  matters  which  lie  only  in  the  know- 
ledge of  the  defendant  ;(a)  and  must  call  for  something  which  it  is  not 


iq)  Lane  t.  Stebbin6,0  Paige,  622.  (w)  Mitf.  PL  188.     Bennet  v.  VadcS* 

(r)  LoDgfield    ▼.    Aubrey,    1     Hogan,  Atk.324.     ColtonY.Lattrell,I  Atk.451. 

300.  2  Ve8.  627. 

W  Welf.   Eq.  PI.    119,    123  to    127.  («)  Wych  ▼.  Meal,  3  P.  Wins.  310. 

March  T.  DaYison,  0  Paige,  580.  5  Yes.  322.     16  id.  159. 

(I)  Id.  123.     2  Vern.  380.     8  Ves.  404.  (y)  Auorncy  Gen.  t.  Rose.  Parker^ 

2  Aik.  394.     1  Vee.  &  B.  560.     7  Ves.  157. 

287.     14  id.  263.  (z)  Milf.  PI.  54. 

W  W.  ib.  (a)  BulJock  t.  Boyd,  2  A.  K.  Marslk 

(r)  Lingood  t.  Croocher,  2  Atk.  395.  323. 
Chicot  T.  Leqaesne,  2  Ves.  315.     2  Ves. 
TOD.  451.     14  id.  252. 
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in  the  complainant's  power  to  set  out  in  his  bill.(6)  And  where  the 
discovery  is  sought  as  auxiliary  to  relief,  if  the  party  be  not  entitled  to 
relief,  he  cannot  have  the  discovery.(c) 


SECTION    IL 


FRAME   OF. 


A  bill  of  discovery  must  state  the  matter  concerning  which  a  discovery 
is  sought,  the  interest  of  the  several  parties  in  the  subject,  and  the  com- 
plainant's right  to  the  discovery  asked  for.((£)  Therefore,  it  must  state 
a  case  which  will  constitute  a  just  ground  for  a  suit  or  a  defence  at 
law.(e)  The  bill  does  not  lie  in  aid  of  an  action  which,  upon  the  case 
stated  by  the  bill,  it  appears  to  the  court  the  complainant  cannot  main- 
tain.(/) 

There  must  be  a  privity  between  the  complainant  and  defendant ;  and 
there  must  be  an  averment  of  that  privity  in  the  bill,  and  what  its  true 
nature  and  character  are,  with  reasonable  certainty.(g-) 

A  bill  of  this  nature  must  clearly  show  that  it  is  brought  by  persons, 
and  for  objects,  and  under  circumstances,  entitling  it  to  be  maintained  by 
the  court.(A)  It  must  state  such  a  case  as  renders  the  discovery  mate- 
rial to  the  complainant  in  the  bill  to  support  or  defend  a  suit.  ({) 

In  the  next  place  the  bill  should  show  that  the  complainant  has  a  title 
and  interest,  and  what  that  title  and  interest  are,  in  the  subject  matter 
respecting  which  the  discovery  is  sought ;  for  a  mere  stranger  canuot 
maintain  a  bill  for  the  discovery  of  another's  title.(A:)  So,  the  title  and 
interest  must  be  shown  to  be  present  and  vested  ;  for  where  the  complain- 
ant in  his  bill  shows  only  the  probability  of  a  future  title  or  interest  up- 
on an  event  which  may  never  happen,  he  has  no  right  to  institute  any 
suit  concerning  it,  either  for  discovery  or  relief.(Z)  But  if  the  com- 
plainant shows  a  complete  title  or  interest,  though  it  is,  or  may  be  liti- 
gated, that  will  be  sufficient ;  for  its  validity  cannot  be  ascertained  until 
the  litigation  is  determined.(m) 


(b)  Farley  v.  Farley,  1  McCord'a  Ch.  C^-)  Story'eEq.Pl.SeS.  Welf.Pl.l24. 
Rep.  517.  (A)  Id.  268. 

(c)  Middlctown  Bank  v.  Rues,  3  Conn.  (t)  1  Mont.  Eq.  PI.  250.     Story's  PL 
Rep.  135.  258. 

(d)  Coop.  Eq.  PI.  60.     Milf.  54.  (k)  Coop.  Eq.  PI.  68. 

(e)  Welf.    Eq.   PI.    110.     Story's    PI.  {/)  Story's  Eq.  PI.  258. 
260.     HareonDi8c.43.  (m)  Id.  ib. 

1  Turn  &  Rubs.   107. 
(/)  Id.    ib.      Hare    on  Disc.   1,  110. 
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If  the  bill  is  for  discovery  only,  it  is  not  necessary  to  aver  that 
the  party  cannot  otherwise  establish  his  defence  at  law,(n)  but  it  is  sufQ- 
cient  if  the  complainant  shows  that  the  discovery  sought  is  material  to 
his  defence  at  law.(o)  And  it  is  laid  down  that  a  party  may  maintain  a 
bill  of  discovery  not  only  when  he  is  destitute  of  other  evidence  to  es- 
tablish his  case,  but  also  to  aid  such  evidence,  or  to  render  it  unnecessa-j 
ry.(p)  The  case  of  Leggett  v.  Po9tley^{q)  which  has  been  supposed  to 
sanction  an  opposite  doctrine,  has  been  misunderstood.  In  the  case  of 
March  v.  Davison^  y\ist  referred  tOv  the  chancellor  stated  that  the  head 
note  to  the  case  of  Leggett  v,  Pastley,  so  far  as  related  to  discovery,  was 
liot  warranted  by  the  opinion  of  llie  court. 

It  was  also  decided  in  March  v.  Davisout  that  where  the  complainant 
seeks  to  give  jurisdiction  to  this  court  to  grant  relief,  upon  the  ground 
that  a  discovery  is  necessary,  and  that  the  court  having  gained  jurisdic- 
tion of  the  cause  for  that  purpose,  will  retain  it  for  the  purpose  of  doing 
complete  justice  between  the  parties,  he  must  not  only  show  that  the 
discovery  is  material  to  his  defence  in  the  suit  at  law,  but  must  also  al- 
lege, affirmatively,  that  he  cannot  establish  such  defence  at  law  without 
the  aid  of  the  discovery  sought.  And  in  such  a  case,  if  the  bill  does 
not  show  that  the  discovery  is  necessary,  as  well  as  material  and  con- 
venient, the  defendant  may  demur  to  the  relief  sought  by  the  bill.  But 
the  defendant  must  answer  and  make  the  discovery  sought,  although  he 
demurs  to  the  relief. 

Where  the  complainant  in  a  bill  of  discovery  asks  for  an  injunction  to 
stay  the  defendant's  proceedings  at  law  until  he  has  answered  the  bill, 
the  bill  must  aver  the  necessity  of  a  discovery  in  aid  of  the  defence  at 
law.(r) 

The  bill  must  state  that  the  discovery  is  asked  for  the  purpose  of  some 
suit  brought  or  intended  to  be  brought ;  for  otherwise  it  will  not  be 
maintained  :  as  courts  of  equity  do  not  grant  a  discovery  to  gratify  mere 
curiosity,  but  to  aid  some  legal  proceeding.(j)  It  must  also  set  forth, 
with  reasonable  certainty,  the  nature  of  the  suit  which  is  brought,  or  if 
none  is  brought,  the  nature  of  the  claim  or  right  to  support  which  the 
suit  is  intended  to  be  brought,  and  against  whom,  in  particular,  it  is  to 
be  brought.(0    And  where  the  bill  is  brought  before  any  action  is  com- 


(n)  Story's  Eq.  PI.  260,  note  1.  March        (q)  2  Paige,  601. 
▼.  l^Jiwn,  9  Paige,  580.  (r)  March  v.  Davison,  supra, 

{o)  March  ▼.  Davison,  supra.  {s)  Cardale  v.  Waikins,  6  Mad.  18* 

Cp)See  ante,  p.  102.  (/)  Story's  Eq.  PI.  261. 
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menced,  it  is  usual  to  aver  in  the  bill  that  the  discovery  of  the  facts  ift 
necessary  to  enable  the  party  to  commence  his  suit  righl.(ti) 

The  bill  should  also  set  forth  in  particular  the  matters  to  which  the 
discovery  is  sought,  and  show  that  it  is  material ;  for  the  other  party  is 
not  bound  to  answer  to  vague  and  loose  surmises.(t;)  Therefore,  a  bill 
asking  a  discovery,  because  the  grounds  of  the  suit  at  law  are  unknown, 
cannot  be  maintained  ;  it  being  a  mere  fishing  bill.(tr) 

A  mere  averment  that  the  matters  as  to  which  a  discovery  is  sought 
are  material  to  the  defence,  is  not  sufficient.  The  complainant  must 
state  his  case  in  such  a  manner  that  the  court  will  be  able  to  discover 
how  they  may  be  material  on  the  trial  of  the  suit  at  law.(a:) 

The  case  of  officers  and  agents  of  a  corporation  is  an  exception  to 
the  general  rule  that  a  person  who  has  no  interest  in  the  subject  matter 
of  the  litigation,  and  who  is  a  mere  witness,  cannot  be  made  a  defendant 
in  a  bill  in  chancery.  But  they  can  only  be  made  parties  for  discovery 
where  relief  is  sought  against  the  corporation,  and  not  where  the  whole 
relief  claimed  is  against  persons  other  than  the  corporation.(y)  Where 
they  are  made  parties  for  the  purpose  of  obtaining  a  discovery  of  facts 
within  their  knowledge,  as  such  officers  and  agents,  it  is  not  necessary 
for  the  complainant  to  show  in  his  bill  that  they  alone  are  acquainted 
with  the  facts  as  to  which  an  answer  is  sought.  It  is  sufficient  if  it  ap- 
pears that  the  facts  charged  in  the  bill  are  material  to  the  relief  sought 
against  the  corporation,  and  are  known  to  the  officers  or  agents  as  such  ; 
especially  if  the  discovery  relates  to  transactions  with  them  inthatchar- 
acter.(z) 

Affidavit  as  to  possession  of  documents.]  A  bill  seeking  a  discovery 
of  deeds  or  writings  sometimes  prays  relief  founded  on  the  deeds  or  wri- 
tings of  which  the  discovery  is  sought.  If  the  relief  so  prayed  be  such 
as  might  be  obtained  at  law,  if  the  deeds  or  writings  were  in  the  custo- 
dy of  the  plaintiff,  he  must,  by  the  English  practice,  annex  to  his  bill  an 
affidavit  that  they  are  not  in  his  custody  or  power,  and  that  he  knows 
not  where  they  are  unless  they  are  in  the  hands  of  the  defendant.(a) 
But  a  bill  for  a  discovery  merely,  or  which  only  prays  the  delivery  of 
deeds  or  writings,  or  equitable  relief  grounded  on  them,  does  not  require 
such  an  affidavit.(Z») 


(u)  Moodelay   ▼.   Morton,   1  Br.  Cha.  (y)  Many  ▼.  Bcekman  Iron  Comp.  9 

Rep.  470,  1.     2  Diok.  662,  S.  C.  Paige,  188. 

(r)  Story's  PI.   263.      Lucas    ▼.    The  (z)  Id.  ib. 

Bank  of  Darien,  2  Stew.  280.  (o)  1  Ves.  344.     Hook  v.  Dorman,  1 

(tr)    Newkerk    v.  Willett,    2    Caioes'  Sim.  &  Stu.  227.    Liyin^stoDT.  Livin'r- 
Ca.  296.  ton,  4  John.  Ch.  Rep.  294. 

(s)  Lane  y.  S  9bbina,  9  Paige,  622.  (b)  2  Iloff.  Pr.  108. 
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Under  the  17th  rule  of  this  court  requiring  all  bills  to  be  sworn  to, 
except  where  an  answer  on  oath  is  waived,  the  allegation  as  to  the  pos- 
session of  the  documents  of  which  a  discovery  is  sought,  should  be  inser- 
ted in  the  bill  itself,  and  not  in  a  separate  affidavit.(c) 

Praf/er.]  If  the  bill  contains  no  prayer  for  relief,  it  will  be  consid- 
ered as  a  bill  for  discovery  merely ;  although,  in  the  prayer  for  process 
of  subpoena,  the  word  decree  is  erroneously  added  to  the  words  usually 
inserted  in  a  bill  of  discovery.(</)  So,  it  has  been  held  in  Ireland,  that 
the  character  of  a  bill  of  discovery  is  not  altered,  even  by  praying,  in 
the  prayer  for  process,  for  such  other  relief  as  the  complainant  might 
be  entitled  to ;  where  no  relief  is  prayed  in  the  usual  form,  and  the  bill 
is  in  other  respects  a  mere  bill  of  discovery. («) 

The  prayer  for  process  in  a  bill  of  discovery,  properly  so  called,  is 
that  the  complainant  "  may  have  a  full  disclosure  and  discovery  of  all  and 
every  the  matters  and  things  aforesaid,  and  that  the  said  defendant  may 
abide  the  order  and  direction  of  the  court,  &c. 

Where  the  complainant  makes  an  officer  of  a  corporation  a  party  de- 
fendant for  the  purpose  of  obtaining  a  discovery  against  the  corporation, 
DO  relief  should  be  prayed  against  him.  The  prayer  of  the  bill  should  bo 
so  framed  as  to  show  distinctly  that  the  relief  sought  is  intended  to  be 
confined  to  the  corporation.  For  if  the  bill  prays  any  relief  whatever 
against  him,  such  prayer  makes  it  a  bill  for  relief  as  well  as' discovery 
as  to  such  defendant,  and  authorizes  him  to  put  in  an  answer  containing 
a  full  defcnce.(/)  But  the  officers  cannot  demur  to  the  discovery  and 
relief,  generally.  They  sliould  make  the  discovery  sought,  and  demur 
to  the  relief,  or  they  should  answer  the  bill  generally  and  then  object,  at 
the  hearing,  that  they  had  been  improperly  made  parties  to  the  suit  for 
relief  as  well  as  for  disco very.(g') 

Praying  relief  against  some  of  the  defendants  in  a  suit,  as  to  whom  the 
complainant  is  not  entitled  to  relief,  but  to  discovery  merely,  will  not 
render  a  bill  muitifarious.(A) 

It  seems  that  if  any  exercise  of  the  jurisdiction  of  the  court  is  pray- 
ed which  involves  the  necessity  of  a  hearing  and  decree  or  decretal  or- 
der, on  those  rights,  the  suit  is  thereby  rendered  a  suit  for  relief,  and  is 


(c)  Story's  Eq.  Pi.  253.  (e)  Hodyins  v.  Scott,  9  Molloy,  436. 

[d)  Mclntyre    v.  Trustees    of    Union         (/)  M-.lntyre  ▼.  Trustee*  of  Union 
CoIIe$r*»,    6    Paige,    239.     Scrhroeppel    v.  CoHejre,  6  Paijre.  239. 

Redfield,  5  Paige,  245.      Anjrell  v.  Wftst-         (^)  Miny  v.  Beekman  Iron  Comp.  9 

combe.  6  Sim.  30.     Contra,  Jainetf  v.  Her-  Paiire,  189. 
riott,  ff  Sim.    42B.        Ambury   ▼.   Jones,        (A)  Id.  ib. 
Youage*s  CKch.  Hep.  199. 
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liable  to  all  the  iacidehts  of  that  proceeding ;  as  the  court  cannot  pro- 
nounce any  judgment  on  the  rights  of  the  parties  except  upon  a  hear- 
ing of  the  cause.  But  if  the  assistance  which  is  prayed,  in  addition  to 
the  discovery,  be  such  as  the  court  will  give  without  a  hearing  of  the 
cause,  and  no  decree  or  decretal  order  is  necessary  on  any  rights — no 
judgment  on  any  rights  being  required — the  rule  is  otherwise.(t) 

To  illustrate  this  distinction,  it  is  said  to  be  a  natural,  if  not  a  neces- 
sary incident  to  the  usefulness  of  a  bill  of  discovery,  that  until  the  dis- 
covery i^  obtained,  the  proceedings  in  the  suit  at  law  should  be  stayed  ; 
for  otherwise  the  discovery  mio^ht  be  fruitless.  Hence,  bills  of  discove-  * 
ry  usually  contain  a  prayer  for  an  injunction  until  the  discovery  is  ob- 
tained. In  one  sense  this  is  a  prayer  for  relief.  But  it  being  relief 
which  is  granted  upon  motion,  without  any  hearing  of  the  rights  or 
merits  involved  in  the  cause,  it  does  not  render  the  bill  a  bill  for  re* 
lief.(it)  So  a  prayer  for  a  commission  to  examine  witnesses  infirm  or 
abroad,  or  to  perpetuate  the  testimony  of  witnesses,  may  be  added  to  a 
bill  of  discovery  without  making  it  a  bill  for  relief;  for  in  neither  of 
these  cases  is  the  cause  ever  brought  to  a  hearing.(/)  So,  a  prayer  for 
the  production  of  deeds  in  court,  of  which  a  discovery  is  sought,  is  not 
such  a  prayer  for  relief;  for  it  is  merely  incidental  to  the  discovery,  and 
may  be  obtained  upon  motion,  where  the  bill  is  for  discovery  only.(in) 
Nor  would  a  prayer  that  the  deeds  or  papers  when  discovered  should  be 
produced  as  evidence  at  the  trial,  be  so  ;  for  it  is  a  necessary  part  of  the 
order  of  the  court  upon  bills  for  discovery  of  deeds  and  papers  in  aid 
of  a  trial  at  law.(n) 

But  any  special  prayer  that  will  require  the  cause  to  be  brought  to  a 
hearing,  will  be  deemed  a  prayer  for  relief;  as  for  example,  that  the 
copy  of  a  will  may  be  decreed  to  be  a  true  copy.(o) 


(i)  Story's    Eq.  PI.    266.       Hare  oa  (m)  Parker  v.  Ray,  5  Mad.  65.     Sto- 

Disc.  12.  ry's  Eq.  PI.  256.     Hare  oa  Disc.  15. 

{k)  Hare  on  Disc.  14.     Eden  on  Inj.  (n)  Hare  on  Disc.  16. 

78,  79.  (o)  Story  on  PI.  257.      Vaughan   ▼. 

(0  Id.  12,  13.     Noble  t.  Garland,  19  Fitzgerald,  1  Sch.  &  Lef.  316. 
Vet.  376.    King  t.  Allen,  4  Mad.  247. 
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SECTION    III. 


DEFENCE  TO. 


The  defence  to  a  bill  of  discovery  may  be  made  either  by  a  demurrer, 
a  plea,  or  an  answer. 

If  the  matter  relied  on  by  the  defendant  constitutes  a  defence  to  the 
relief  or  purpose  sought  by  the  bill,  whether  that  relief  be  at  law  or  in 
equity ;  or  if  the  defence  be  that  the  Complainant  has  no  title  to  equitable 
relief;  or  that  the  complainant  has  no  interest  in  the  subject  mat« 
ter;  or  that  the  defendant  has  no  interest  in  the  subject  matter;  or 
that  the  defendant  is  a  bona  fide  purchaser  for  a  valuable  consideration 
without  notice  ;  or  that  the  bill  does  not  declare  a  purpose  for  which 
courts  of  equity  will  compel  a  discovery  ;  or  that  the  complainant  is  un- 
der some  disability ;  in  these,  and  the  like  cases,  though  the  defence 
extends  to  the  entire  subject  of  the  suit,  it  seems  now  settled  that  the 
objection  must  be  taken  by  way  of  plea  or  demurrer.(/>) 

And  it  is  a  general  rule,  that  unless  the  defendant  can  specifically  pro- 
tect  himself  by  way  of  demurrer  or  plea,  according  to  the  nature  of  the 
case,  he  must  put  in  an  answer.C^) 

Demurrer.]  In  general,  when  the  objection  to  a  bill  is  patent,  i.  e; 
appears  upon  its  face,  advantage  may  be  taken  of  it  in  the  same  manner 
as  upon  a  bill  for  relief,  by  demurrer.  And  this,  whether  the  objection 
applies  to  the  whole  of  the  bill,  or  to  particular  discoveries  only.(r) 
Unless  iC  appears  clearly  by  the  bill  that  the  complainant  is  not  entitled! 
to  the  discovery  he  requires,  or  that  the  defendant  ought  not  to  be  com- 
pelled to  make  ft,  a  demurrer  to  the  discovery  will  not  hold  ;  and  the 
defendant,  unless  he  can  protect  himself  by  plea,  must  answer.(^) 

Where  the  bill  is  for  dispovery  and  relief,  the  defendant  may,  if  he- 
pleases,  demur  to  the  relief  and  answer  to  the  discovery.  And  a  de* 
marrer  which  is  good  to  the  relief  generally,  defeats  the  discovery  also.(f) 
And  there  is  also  a  class  of  cases  in  which  the  defendant  may  refuse  to 
make  a  discovery  as  to  particular  charges  contained  in  the  bill,  although 
a  demurrer  could  not  have  been  sustained  as  to  the  relief  which  the  com- 


(p)  Story  on  PI.  465.  (/)  Story's   Eq.   PI.    419.     Brownell  v. 

(9)  Id.  464.  Curtis,  in  Chan.  April  4,   1843.     Ilod^kiiv 

(r)  Id.  ib.    Welf.  Eq.  Pi.  131.  v.  LoDgdeo,  8  Ves.  3.    Coop.  Eq.  PI.  117. 
W  Welf.  Eq  PL  131.     Milf.  PI.  200. 
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plainant  intends  to  found  U|ion  those  charges.  Those,  hov^ever,  are  cases 
in  Which  the  discovery  asked  for  would  tend  to  criminate  the  defendant, 
or  subject  him  to  a  penalty  or  forfeiture,  or  would  be  a  breach  of  confix 
dence,  which  some  principle  of  public  policy  does  not  allow  ;  and  where 
the  complainant  may  be  entitled  to  the  relief  sought  upon  the  matters 
charged  in  the  bill,  although  the  defendant  is  not  bound  to  make  a  dis- 
covery to  aid  in  establishing  the  facts.(7^) 

But  where  the  same  principle  upon  which  the  demurrer  to  the  discov- 
ery of  the  truth  of  certain  charges  in  the  complainant's  bill  is  sought  to 
be  sustained  is  equally  applicable  to  the  relief,  the  settled  ru?e  of  the 
court  is,  that  the  defendant  cannot  be  permitted  to  demur  as  to  tlie  dis- 
covery only  and  answer  as  to  the  relief  (:r)  In  other  words,  the  defen- 
dant cannot  demur  to  the  discovery  alone  and  not  to  the  relief,  when  the 
discovery  is  merely  incidental  to  the  relief;  for  that  would  be  to  demur, 
not  to  the  thing  required,  but  to  the  means  by  which  it  was  to  be  ob- 
tained.(y)  Therefore,  where  a  defendant  had  demurred  to  the  discovery 
sought  by  the  bill,  for  want  of  title  in  the  complainant  to  require  the  dis- 
covery, but  had  omitted  to  demur  to  the  relief  prayed,  to  which  that  discov- 
ery was  merely  incidental,  the  demurrer  was  held  bad  in  point  of  form, 
and  was  overruled ;  for  the  demurrer  being  to  the  discovery  only,  ad- 
mitted the  title  to  relief,  and  consequently  admitted  the  title  to  the  dis- 
covery which  was  only  incidental  to  the  relief.(z) 

Where  the  discovery  sought  is  not  a  mere  incident  to  the  relief  prayed, 
it  seems  doubtful  whether  a  demurrer  to  the  relief  only  would  not  be 
bad.(a) 

Where  the  sole  object  of  a  bill  is  to  obtain  a  discovery,  some  grounds 
of  demurrer  which,  if  the  bill  prayed  relief,  would  extend  to  discovery 
as  well  as  relief,  will  not  hold.  Thus,  a  demurrer  to  a  bill  of  discovery 
merely  will  not  lie  for  want  of  equity  or  for  want  qf  parlies ;  for  the 
complainant  seeks  no  decree;  nor  because  the  bill  is  brought  for  the 
discovery  of  part  of  a  matter ;  for  that  is  merely  a  demurrer  because  the 
discovery  would  be  insufficient.(i) 

But  a  demurrer  because  the  complainant  is  an  infant,  or  a  feme  covert, 


(u)  Brownell  v.  Curtis,  supra.     Hare  197,  205,206.    Coop.  Eq.  PI.  117.     Hare 

on  Disc.  5.    Attorney  Gen.  ▼.  Brown,  1  on  Disc.  290,  292. 
Swans.  294.     IS  Ves.  255.  (z)     Id.    ib.       Waring    y.     Mackreth, 

(x)  Brownell  x,  Curtis,  supra,     Welf.  Forrest^s  Ex.   Rep.    129.     Hare  on  Disc. 

Eq.  PI.  133.     Morgan  ▼.  Harris,  2  Bro.  4.     Morgan  v.  Harris,  supra, 
C.  C.  124.  (a)   Angell  v.  Angell,   1   Sim.   83,  93. 

(y)   Story's  Eq.    PI.  419,  254,   n.   1  Hare  on    Disc.    0.      King   v.   Henry,   9 

Deare  v.  Attorney  Gen.  1  Young  &  Col.  Sim.  59. 

(b)  Mitf.  Eq.  PI.  200. 
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or  a  lunatic  suing  alone,  lies  to  a  bill  of  discovery  ;  and  this  objection 
extends  to  the  whole  bill ;  and  advantage  may  be  taken  of  it  as  well  in 
the  case  of  a  bill  for  discovery  merely  as  in  the  case  of  a  bill  for  relief. 
For,  the  defendant,  in  a  bill  for  discovery  merely,  being  always  entitled  to 
costs  after  a  full  answer,  as  a  matter  of  course,  would  be  materially  in- 
jured by  being  compelled  to  answer  a  bill  exhibited  by  persons  whose 
property  is  not  at  their  own  disposal,  and  who  are  therefore  incapable 
of  paying  the  co8ts.(c) 

And  it  seems  a  demurrer  would  hold  to  a  bill  of  discovery  of  several 
distinct  matters  against  several  distinct  defendants.  For  though  a  de. 
fendant  is  always  eventually  paid  his  costs  upon  a  bill  of  discovery,  if 
both  parties  live,  and  the  complainant  does  not,  by^ amendment  of  his 
bill,  extend  it  to  pray  relief,  yet  the  court  ought  not  to  permit  the  de- 
fendant to  be  put  to  any  unnecessary  expense ;  as  either  the  complainant 
or  defendant  may  die  pending  the  suit.(c]{) 

If  a  pretence  of  interest  by  the  defendant  is  alleged  in  the  bill,  a  de- 
mnrrer  for  want  of  interest  does  not  lie.    The  defence  must  be  by  plea.(6) 
The  objections  to  a  bill  which  are  causes  of  demurrer  to  discovery 
only,  are  thus  classified  by  Lord  Redesdale ;  which  classification  it  may 
be  useful  to  insert  in  this  place,  by  way  of  concluding  this  branch  of  the 
subject :  1.  That  the  case  made  by  the  bill  is  not  such  in  which  a  court 
of  equity  assumes  a  jurisdiction  to  compel  a  discovery;  2.  That  the 
complainant  has  no  interest  in  the  subject,  or  no  interest  which  entitles 
him  to  call  on  the  defendant  for  a  discovery ;  3.  That  the  defendant  has 
DO  interest  in  the  subject  to  entitle  the  complainant  to  institute  a  suit 
against  him,  even  for  the  purposes  of  discovery ;  4.  Although  both  com* 
plainant  and  defendant  may  have  an  interest  in  the  subject,  yet  that 
there  is  not  that  privity  of  title  between  them  which  gives  the  complain- 
ant a  right  to  the  discovery  required  by  his  bill ;  5.  That  the  discovery, 
if  obtained,  cannot  be  material ;  and  6.  That  the  situation  of  the  defen- 
dant renders  it  improper  for  a  court  of  equity  to  compel  a  discovery.(/) 
Plea.]    If  the  objection  to  a  bill  of  discovery  does  not  appear  upon 
the  face  of  it,  the  defendant  must  bring  it  before  the  court  by  plea.(^) 

The  grounds  of  objection  to  discovery  which  may  be  raised  by  plea, 
are  nearly  the  same  as  those  which  have  just  been  mentioned  as  causes 
of  demurrer.  They  are,  1.  That  the  complainant's  case  is  not  such  as 
entitles  a  court  of  equity  to  assume  jiuisdiction  to  compel  a  discovery  in 


(c)  Welf.  PI.  132.     Coop.  Eq.  PI.  192.         (/)  Mitf.  PI.  186. 
(rf)  Beamet  on  Plea«,  274.     Miif.  200.        (g)  Story's  PI.  464. 
(r)  Plommer  t.  Mar,  1  Ves.  426. 
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his  favor ;  2.  That  the  complainant  has  no  interest  in  the  subject,  or  no 
interest  which  entitles  him  to  call  on  the  defendant  for  a  discovery ; 

3.  That  (he  defendant  has  no  interest  in  the  subject  to  entitle  the  com- 
plainant to  institute  a  suit  against  him,  even  for  the  purpose  of  discove- 
ry only ;  and  4.  That  the  situation  of  the  defendant  renders  it  improp- 
er for  a  court  of  equity  to  compel  a  discovery.(A) 

The  situation  of  a  defendant  may  render  it  improper  for  a  court  of 
equity  to  compel  a  discovery:  1.  Because  the  discovery  may  subject 
him  to  pains  and  penalties  ;  2.  Because  it  will  subject  him  to  a  forfeit- 
ure, or  something  in  the  nature  of  a  forfeiture ;  3.  Because  it  would  be- 
tray the  confidence  reposed  in  him  as  a  counsel,  attorney,  or  arbitrator ; 

4.  Because  he  is  a  purchaser  for  a  valuable  consideration  without  no- 
tice of  the  complainant's  title.(t) 

To  a  bill  of  discovery  for  the  purpose  of  proceeding  at  law,  a  p!ea 
of  payment  of  the  money  demanded  by  the  complainant  does  not  lie.(A;) 
And  to  a  bill  of  discovery  and  for  an  injunction  to  restrain  the  defen- 
dant from  setting  up  at  law  an  outstanding  term,  a  plea  of  title  to  the 
whole  bill  is  bad.(/)  So,  to  a  bill  for  discovery  of  an  agreement,  with 
an  allegation  to  prevent  the  operation  of  the  statute,  the  statute  of 
frauds  cannot  be  pleaded.(m)  And  it  seems  that  a  plea  of  the  statute  of 
of  frauds  ought  not,  in  any  case — except  perhaps  in  the  case  of  a  tnist — 
to  extend  to  discovery.(n) 

To  a  bill  for  the  discovery  of  a  parol  agreement  within  the  statate  of 
frauds,  without  an  allegation  of  any  fact  to  prevent  the  operation  of  the 
statute,  it  seems  that  the  statute  may  be  pleaded.(o)  But  it  seems  to  be 
now  settled  that  though  a  parol  agreement  be  confessed  by  the  defen* 
dant's  answer,  yet  if  be  insists  on  the  protection  of  the  statute,  no  de- 
cree can  be  made  merely  on  the  ground  of  that  confession.(p)  And  it 
may  be  concluded  that  a  plea  of  the  statute  cannot,  in  any  case,  be  a  bar 
to  the  discovery  of  the  fact  of  an  agreement.  Therefore,  as  the  benefit 
of  the  statute  may  be  had  if  insisted  on  by  answer,  there  can  be  no  lise 
in  pleading  it  in  bar  of  relief.(y) 

A  plea  to  a  bill  of  discovery  has  been  allowed  where  a  demurrer  to  a 
plea  at  law  was  pending,  which  was  admitted  to  be  bad  in  form.(r) 


(h)  Mitf.  PI.  282.  Whaley  ▼.  Bagnal.  1   Bro.  P.   C.  345. 

(i)  Id.  284 .  Moore  ▼.  Edwards,  4 Ves.  23.     Maine  ▼. 

{k)   Hindraan  v.  Taylor,  Dick.  651.  Melbourne,  id.  720. 
(/)  Gaitv.  Osbaldeston,  6  Mad.  488.  (p)  Welf.  Eq.  PI.  135. 

(m)  Mitf.  PI.  2fi5,  6,  7.  {q)  Id.  ib.     Mitf,  PI.  207,8. 

(n)    Id.  265.     Cotliogton  v.    Fletcher,        (r)  Siewart  v.  Lord  Nugent,  I  Keen, 

2  Atk.  156.  201. 
(o)  Hollie   V.  Whiting,   1    Vern.    151. 
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A  plea  of  release  does  not  extend  to  a  discovery  of  the  consideration 
upon  which  the  release  is  founded.(^) 

The  statute  of  limitations  is  not  a  bar  to  a  title  the  discovery  of  which 
is  sought  from  a  person  possessed  of  its  evidence.(^)  But  a  plea  of  the 
statute  is  a  good  bar  to  a  bill  irf"  discovery  as  to  the  lime  when  the  debt 
was  due.(fi) 

Where  a  plea  has  been  ordered  to  stand  for  an  answer,  with  liberty 
to  except,  the  liberty  has,  in  a  case  of  doubtful  title,  been  limited  so  as 
to  protect  the  defendant  from  setting  forth  accounts  not  material  to  the 
tille.(f?) 

If  a  claim  of  interest  is  alleged  by  a  bill  against  a  person  who  has  no 
interest,  he  may  in  some  cases,  it  has  been  said,  protect  himself  by  an- 
swer. But  the  ordinary  mode  of  protecting  himself  from  discovery,  in 
such  case,  is  by  plea  or  disclaimer.(i9) 

Where  the  bill  charges  an  interest  in  the  defendant,  the  plea  must  be 
supported  by  an  answer.(ir)  But  a  plea  that  the  discoyery  will  subject 
the  defendant  to  penalties,  seems  not  to  require  the  support  of  an  an- 
swer.(y) 

It  is  a  general  rule  that  a  defendant  cannot  plead  any  matters  in  bar  of 
the  discovery  merely,  when  the  matters  thus  pleaded  would  be  equally 
valid  as  a  defence  to  the  relief.(jt) 

A  plea  of  want  of  parties,  does  not  lie  to  a  bill  of  discovery  mere* 
ly.(a)  But  where  relief  is  prayed,  a  plea  of  want  of  parties,  goes  both 
to  discovery  and  reli3f.(6) 

Answer.]  If  the  defendant  in  a  bill  of  discovery  does  not  think 
proper  to  defend  himself  from  the  discovery  by  demurrer  or  plea,  he 
has  been  permitted,  by  answer,  to  insist  that  he  is  not  obliged  to  make  the 
di8covery.(c)  In  this  case  the  complainant  may  except  to  the  defen-^ 
dant's  answer  as  insufficient  •  and  upon  that  exception  it  will  be  deter^ 
mined  whether  the  defendant  is  or  is  not  obliged  to  make  the  discove* 
ry.(d) 

A  defendant  cannot  demur  to  part  and  answer  to  part  of  a  bill  of  dis-r 


{$)  Weir.  Eq.  PI.  136.  Ruche  t.  Mor«  («)  Baames  oo  Pleu,  256. 

gell,  3  Scb.  U  Lef.  731.  (y)  Claridge  v.  Hoare,  14  Ve«.  59. 

(0  Bond  ▼.  Hopkins*  1  Seh.  &  LeC  (z)  BrowDell  ▼.  Curtis,  la  Clian.    Ap, 

413.  4, 1843. 

(tt)  Beamea  on  Pleaa,  S74,  6.  8atton  (a)  Mitf.  PI.  380,    Welf.  PL  134.    9 

▼.  Searborongh,  9  Yea.  71.  Eq.  Abr.  170.    Beamea,  374. 

(v)  Strafford  t.  Blakeway,  3  B.  P.  C.  {b)    Id.    ib.      Plnnkett    r.    Penaon,   9 

305.  Atk.  51. 

(w)  Mitf.  PI.  383,  4,  307, 188.  Welf.  (c)  Miff.  PI*  307. 

Eq.  PI.  137.    Piammer  ▼.  M«y,  1  Vea,  {d)  Id.  ib.    3  Vea.  jon.  87. 
426, 

Vol.  IL  15 
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covery.(e)  The  rule  is  well  settled,  that  if  he  submits  to  answer,  he 
must  answer  fully.  If  he  answers  at  all,  he  must  answer  all  the  facts 
stated  in  the  bill  from  which  he  does  not  distinctly  protect  himself  from 
answering  by  either  of  the  other  modes  of  defence.(/)  Thus,  where 
letters  were  mentioned  in  a  schedule  to  an  answer,  the  court  compelled 
the  defendant  to  produce  thenfi,  not  merely  as  something  consequentiali 
but  as  a  part  of  the  very  discovery  sought  by  the  bill ;  for  though  the 
defendant  might  perhaps  have  objected  to  answer  at  all,  yet  having  an* 
swered,  he  must  give  the  whole  discovery.(^)  So,  it  is  settled  that  if  a 
person  who  is  only  a  witness,  submits  to  answer,  he  must  answer  fully, 
for  he  ought  to  have  objected  by  plea  or  demurrer  to  the  bill.(Aj 

1  here  is  no  rule,  however,  preventing  an  answer  from  being  accom- 
panied by  a  plea  or  demurrer. 

Where  a  defendant  pleads  or  demurs  to  any  part  of  the  discovery 
sought  by  the  bill)  and  answers  likewise,  if  the  complainant  takes  excep- 
tions to  the  answer  before  the  plea  or  demurrer  has  been  argued,  he  ad- 
mits the  pka  or  demurrer  to  be  good ;  for  unless  he  admits  it  to  be  good 
it  is  impossible  to  determine  whether  the  answer  is  sufficient  or  not.(t) 
And  in  such  a  case,  the  defendant,  when  the  plea  is  set  down  for  argu- 
ment, may  move  to  strike  the  case  from  the  calendar,  on  the  ground  that 
the  complainant  by  filing  exceptions  to  the  answer,  has  adnoitted  the 
goodness  of  the  pIea.(A;) 

The  rule  is  otherwise,  however,  where  the  plea  or  demurrer  is  only 
to  the  relief,  and  not  to  any  part  of  the  discovery ;  for  the  complainant 
may  then  take  exceptions  to  the  answer  before  the  plea  or  demurrer  is 
argued.(/) 

Where  the  bill  charges  an  interest  in  the  defendant,  the  plea  must  bo 
supported  by  an  answer.(m)  But  a  plea  that  the  discovery  will  subject 
the  defendant  to  penalties  seems  not  to  require  the  support  of  an  an- 
swer.(n) 

It  is  to  be  observed,  there  is  a  distinction  between  the  cases  in  which 
the  defendant,  by  answer,  denies  the  title  of  the  complainant,  in  respect 
of  which  the  discovery  is  sought,  and  those  in  which  he  thereby  denies 


(e)  Jones  v.  Strafford,  3  P.  Wms.  79.  (A)  Coop.  Eq.  PI.  316.     «  Br.  952.     1 

Abraham  t.  Dodgson,  S  Atk.  167.  Dor-  Ves.  jun.  392.     7  id.  288.  11  id.  42. 

met  ▼.  Fortesque,  id.  282.  (t)  Milf.  PI.  317.     Browoeli  t.  Cartia, 

(/)  Story's  Eq.  PI.  465.     Hare  on'  In  Chan.   April   4th,    1843.     Darnell  t. 

Disc.  251.     Mazareddo  ▼.  MaiUand,  3  Reyny*  1  Vern.  344. 

Mad.   72.     Portarlington  t.   Soulby,  7  {k)  Brownell  t.  Curds,  supra, 

Sim.  28.    Mitf.  PL  307,  n.  (h.)  11  Ves.  (0  Wolf.  Eq.  PI.   137.    3  P.  Wms. 

283.  327,  n.  (s.)     See,  however,  3  Atk.  390. 

(f^)  11  Yes.  41,  43.     Coop.  Eq.  PI.  (m)  Beames  on  Pleas,  256. 

316.  (n)  Calridge  t.  Hoare,  14  Yes.  59. 
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the  validity  of  the  giound  upon  which  that  title  is  alleged  by  the  com- 
plainant  to  be  foanded.  Thus,  although  the  defeadant,  by  his  answer, 
denies  the  title  of  the  complainant,  yet  in  many  cases,  he  must  make  the 
discovery  prayed  by  the  bill,  though  not  material  to  the  complainant's 
title ;  and  though  the  complainant,  if  he  has  no  title,  can  have  no  bene- 
fit from  the  discovery.(o)  But  where  the  defendant  sets  up  a  title  in 
himselC  apparently  good,  and  which  the  complainant  must  remove  to 
found  his  own  title,  the  defendant  is  not,  generally,  compelled  to  make 
any  discovery  not  material  to  the  trial  of  the  question  of  title.(p) 
Where  a  discovery,  however,  is  in  any  degree  connected  with  the  tide, 
it  would  seem  that  a  defendant  cannot  protect  himself,  by  answer,  from 
making  the  discovery .(f) 


SECTION    IV. 


PRACTICB   UPON,   OBNBaALliY. 


The  case  is  never  brought  to  a  bearing  upon  a  mere  bill  of  discovery 
bat  as  soon  as  the  answer  is  perfected  the  defendant  is  entitled  to  move 
for  costs.(r)  But  where  the  bill  is  for  relief  against  several  defendants 
and  for  discovery  against  only  one,  he  cannot  make  a  motion  for  his 
costs  until  the  hearing.  The  court  will  not  take  the  labor  of  ascertain- 
ing whether  under  the  prayer  for  general  relief,  some  relief  may  not  be 
given  against  him.(«) 

The  general  rule  is,  that  the  complainant  in  a  bill  of  discovery,  upon 
obtaining  it  pays  the  defendant  his  costs.(^)  And  costs  are  given 
against  the  complainant  of  course  if  the  charges  in  the  bill  are  denied.(u) 
Bat  if  the  complainant,  before  filing  his  bill,  asks  a  discovery  from  the 
defendant,  who  refuses  it,  whereby  the  complainant  is  compelled  to  come 
into  equity,  the  defendant  will  not  be  allowed  costs.(r) 

Where  an  injunction  is  obtained  against  proceeding  at  law  until  an 
answer  is  obtained  to  a  bill  of  discovery,  it  is  a  matter  of  course  to  dis- 


W  Mitf.  PL  307,  n,  (h,)  310,  Rep.  604.    McEIwce  ▼.  Sutton,  1  Hai's 

{p)  Id.  311.  Ch.  Rep.  34.    Coop.  PI.  01. 

(f)  Id.  313.  (tt)  King  r.  Clark,  supra. 

(f)  King  T.  Clark,  3  Paige,  TS.  (»)  Id.  ib.    McEIwee  t.  Sutton,  supra, 

(s)  Attorney  Gen.    y.   Birch,  4  Mad.    BurneU  t.  Sanders,  sugn-a.     1  Vea.  jun. 

178.  493. 
(0  Barnau  ▼.  Sandert,  4  John.    Cli. 
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solve  the  injunction  as  soon  as  the  answer  of  the  defenaant  is  perfect- 
ed ;  whether  he  admits  or  denies  the  facts  charged  in  the  bill.(ir) 

Infanta  cannot  be  made  parties  to  a  bill  for  the  sake  of  discovery 
merely)  as  they  do  not  answer  on  their  own  oath8.(jr) 

After  an  original  suit  is  at  issue^  a  complainant  may  sometimes  file  a 
supplemental  bill  in  the  nature  of  a  bill  of  discovery,  for  the  purpose  of 
obtaining  evidence  in  support  of  the  matters  put  in  issue  in  the  original 
suit,  of  which  evidence  he  was  not  apprized  at  the  time  of  filing  his  re- 
plication. But  that  is  strictly  a  bill  of  discovery  in  aid  of  the  original 
suit,  and  should  not  pray  relief.  The  complainant  obtaining  the  discov- 
ery on  such  a  bill^'  pays  the  defendant's  costs  as  on  other  bills  for  discov* 
ery  merely.  The  bill  in  such  cases  is  in  the  nature  of  a  supplemental 
suit  for  a  discovery  rather  than  of  a  supplemental  bill  in  the  original 
Buit.(y) 

It  is  stated  to  have  been  formerly  a  frequent  practice  to  frame  a  bill 
for  discovery  only,  in  the  first  instance^  and  after  it  was  obtained,  to 
amend  the  bill  in  order  to  try  the  title  to  relief.(z)  But  this  practice  is 
said  by  Mr.  Hare  to  have  been  long  discominued.((t)  And  the  rule  now 
is.  to  allow  the  amendment  only  in  cases  where  the  equity  of  the  com- 
plainant has  appeared  upon  some  disclosure  in  the  answer  of  the  defen* 
dant,  or  where  the  answer  furnishes  a  ground  for  supposing  that  the  re- 
lief is  in  equity  and  not  at  law.(6)  In  other  cases  it  will  be  refu- 
sed.(c) 

And  in  all  case^  the  amendment  must  be  made  the  subject  of  a  special 
application,  and  is  not  a  motion  of  course.(<Q 


(it)  King  T.  Clark,  S  Piiige,  77.  TyBmpler,  3  RtiM.  564.  Crow  r.  Tyrrell^ 

(«)  Leggett  V.  SelloD,  id.  84.  8  Mad.  409. 

(y)  Dias  v.  Merle,  4  Paige,  263»  (c)  Butterworth  v.  Bailey,  15  Ves.  358. 

{z)  Mitf.  1.  184,  n.  Jackson  t.  Strong,  18  Price,  494.      1 

\a)  Hare  on  Disc.  93.  Yoang  &  Jer.  577. 

(b)  Id.  ib.    15  Vea.  363.    Loosada  t.  {d)  Id.  ib. 
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CHAP.    VlII. 

BILL  OP  INTERPLEADER. 

Sect  1.  Nature  and  Objects  of,  and  when  Pboper. 

3k   FOBM  OF. 

3»  Defence  to,  and  other  Proceedings  vpon< 


SECTION    t 

NAtURE  AND  OBJECTS  OF>  AND  WHfelf  PROPER* 

Nature  of.]  A  bill  of  \ntetp\eadet  is  wbefe  the  Complaidftnt  daim^ 
no  relief  against  either  of  the  defendants^  but  where  the  defendants 
claiming  of  him  the  same  debt  or  duty  by  differetit  dr  separate  interestSi 
he  is  nncertain  with  Whidh  of  the  claims  he  ought  to  comply ;  in  which 
case  he  may  apply  to  this  court  by  a  bill  of  this  nature,  for  leave  to  pay 
the  money  or  deliver  the  property  to  the  one  to  whom  it  of  right  be- 
longs, and  that  he  may  thereafter  be  protected  from  the  claims  of 
both.(a) 

Objects  of.]  The  object  of  a  bill  of  interpleader  is  to  protect  a 
complainant  standing  in  the  situation  of  an  innocent  stakeholder,  and 
where  a  recovery  against  him  by  one  clainumt  of  the  fund  might  not 
protect  him  against  the  recovery  by  atiother  claimant.(6) 

Whef^  proper.]  A  party  who  is  taxed  in  two  different  towns  for  th^ 
same  property,  which  is  only  liable  to  be  taxed  once,  and  where  it  is 
doubtful  to  which  town  the  right  to  tax  belongs,  may  file  a  bill  of  inter* 


(«)  Beden  r.  HoiFman,  9  Paige,  199.        {b)  Badeau  t.  Rogara,  9  Paige 1 999. 
Wdf.  £q.  PL  U8.    Mitf.  48,  lil.    At- 
kiaaoa  ▼•  Maiiksi  I  Coweo,  091. 
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pleader  to  compel  the  collectors  of  the  tax  to  settle  the  right  between 
theDiselves.(c)  A  bill  of  this  nature  lies,  though  the  party  has  not  been 
sued  at  law,  or  has  been  sued  by  one  only  of  the  conflicting  claimants ; 
or  though  the  claim  of  one  of  the  defendants  is  actionable  at  law,  and 
that  of  the  other  in  equity.(rf) 

To  maintain  this  bill,  the  complainant  must  be  in  possession ;  for  if 
goods  are  the  thing  in  dispute,  the  complainant  cannot  sustain  the  suit 
if  he  has  delivered  the  goods  upon  an  indemnity  to  one  of  the  claim- 
ants.(e)  Therefore  where  an  administrator  has  never  reduced  the  as- 
sets into  possession,  but  they  are  in  that  of  some  of  the  distributees 
who  claim  adversely  to  him,  he  cannot  file  a  bill  of  interpleader  against 
them.(/)  Nor  can  an  executor  file  a  bill  of  this  nature  previous  to 
taking  out  probate  of  the  will.(g')  But  it  has  been  decided  in  Connect- 
icut that  if  the  complainant  has  paid  over  the  money  to  one  of  the  de- 
fendants under  a  claim  of  right  to  which  he  was  obliged  to  submit,  this 
will  not  preclude  him  from  sustaining  the  bill.(A)  So,  where  a  tenant 
has  paid  rent  to  one  of  the  claimants,  in  ignorance  that  the  title  was  dis- 
puted, he  has  been  allowed  to  compel  the  parties  to  interplead,  (i) 

A  bill  of  this  nature  will  not  lie  if  the  complainant  himself  claims 
any  interest  in  the  property  in  dispute.(fc)  Nor  will  it  lie  if  the  com- 
plainant is  obliged  to  admit  that,  as  to  either  of  the  defendants,  he  is  a 
wrong-doer.(/)  Neither  can  a  sheriff,  who,  by  virtue  of  an  execution, 
levies  upon  property  claimed  by  a  third  person,  file  a  bill  of  interpleader 
against  such  third  person  and  the  plaintiff  in  the  execution,  to  have 
them  settle  the  right  to  the  property  between  themselves.(m)  Nor  can 
3uch  a  bill  be  sustained  where,  from  the  bill  itself,  it  appears  that  one 
of  the  defendants  is  clearly  entitled  to  the  debt  or  duty  claimed,  to  the 
exclusion  of  the  other.(n) 

If  the  complainant  shows  no  right  to  compel  the  defendants  to  inter- 
plead, whatever  rights  they  may  claim,  each  defendant  may  demur.(o) 

To  maintain  a  bill  of  interpleader,  it  is  necessary  the  complainant  should 
be  uncertain  to  whom  the  right  belongs.  Thus,  it  has  been  said  that  a  per- 


(c)  Mohawk  and    Hudson    Rail    Road  (g)  Mitchell  ▼.  Smart,  3  Atk.  606. 

Co.  ▼.  Clute,  4  Paige,  384.     Thompson  {h)  Nash  ▼.  Smith,  6  Conn.  Rep.  491. 

T.  Ebbcts,  Hopk.  272.  (»)  Jew   t.  Wood,  1  Craig  &  Phil. 

id)  Richards  v.  Salter,  6  John.  Ch.  R.  185. 

446.     Welf.  Eq.  PI.  148.    Paris  t.  Gil-  (Jc)  HitchelU.  Hayne,  2  Sim.  &  Stu. 

ham,  Coop.  Rep.  56.    2  Yes.  &  B.  412.  63.    Atkinson  t.  Manks,  1  Cowen,  691. 

2  Mer.  107.    Yates  v.  Bartlett,  in  Chan.  (0   Shaw  t.  Coster,  8  Paige,  339. 

Ang.  2, 1842.  (m)  Id.  ib. 

fe)  Barnet  ▼.  Anderson,  1  Mer.   405.  (n)  Mohawk  and  Hudson  Rail  Road 

/ )  Martin  t.  Maberry,   1  Dev.    Eq.  Co.  v,  Clate,  4  Paige,  384. 

Rep.  169.  (0)  Welf.  Eq.  PL  158,  153. 
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son  who  has  accepted  a  bill  for  a  drawer  who  afterwards  becomes  a 
baokrnpt,  cannot  compel  the  bona  fide  holder  without  notice  and  the 
assignees  of  the  bankrupt,  to  interplead.(/>) 

And  bills  of  interpleader  do  not  ordinarily  lie  except  in  cases  of  privi« 
itjrofsome  sort  between  all  the  parties — such  as  privity  of  estate  or 
title,  or  contract — and  where  the  claim  is  all  of  the  same  nature  ;  for 
where  the  claimants  assert  their  rights  under  adverse  titles,  and  not  in 
privity,  and  where  their  claims  are  of  different  natures,  the  bill  can- 
not be  maintained.(9)  Thus,  a  tenant  liable  to  pay  rent  may  file  a  bill  of 
interpleader,  where  there  are  several  persons  claiming  title  to  it  in  privi- 
ty of  contract,  or  of  tenure,  to  compel  them  to  ascertain  to  whom  it  is 
properly  payable.(r)  But  if  a  mere  stranger  should  set  up  a  claim  to 
the  rent  by  a  title  paramount,  and  not  in  privity  of  contract  or  tenure ; 
or  a  claim  of  a  different  nature — such  as  a  claim  to  mense  profits  in  vir- 
tue of  his  title  paramount — no  bill  of  interpleader  would  lie  on  behalf 
of  the  tenant ;  for  the  debt  or  duty  is  not  of  the  same  nature.(^) 

But  if  a  person  who  has  a  legal  demand  for  a  sum  of  money  assigns 
bis  interest,  the  debtor  may  compel  the  assignor  and  assignee  to  inter- 
plead.(/)  So  an  auctioneer  may  maintain  a  bill  of  interpleader  between 
a  vendor  and  purchaser,  who  both  claim  the  deposit  money  at  a  sale ; 
he  being  deemed  an  agent  for  both  parties.(M)  Again  a  captain  of  a 
ship  may  maintain  such  a  bill  where  parties  claim  adversely  under  the 
bill  of  lading,  but  not  where  the  adverse  claims  are  not  under  the  bill 
of  lading,  but  paramount  to  it.(v)  So  an  agent  who  has  received  bills 
of  exchange  to  procure  payment  for  his  principal,  may  compel  the  prin- 
cipal and  a  claimant,  and  a  creditor  of  the  claimant,  to  interplead.(t£7) 

A  tenant  cannot  maintain  interpleader  in  a  dispute  between  his  land- 
lord and  a  person  claiming  adverse  to  the  landlord,  where  the  landlord 
has  not  done  any  act  to  embarrass  the  tenant.(2:)  But  where  there  are 
several  persons  claiming  title  to  the  rent  in  privity  of  contract  or  of 
tenure,  and  where  the  lessor  has  done  an  act  to  embarrass  the  tenant,  he 
may  maintain  a  bill  of  interpleader.(y)  So  the  lessee  of  a  cestui  que 
trust  tnay  sustain  such  a  bill  in  a  dispute  between  the  trustee  and  cestui 


(p)  Welf.  Eq.  PI.  158.  (r)  Lowe  t. ,  3  Mad.  277.    Mont, 

(q)    Coop.    Eq.     Pi.    48.    Mitf.    142.  £q.  Dig.  236. 

Welf.  PI.   152.    Dangey    v.  Angove,  2  (w)  Stevenson  t.  Anderson,  2  Ves.  & 

Ves.  jon.  304.     Story's  Eq.  PI.  239.  B.  407. 

(r)  Welf.  F-q.  Pi.  152.     Story's  PL  239.  (x)  Dangey  v.  AngoTe,  2  Ves  jun. 

(s)  Story's  Eq.  PI.  239.  304,  310.     Johnson  v.  Atkinson,  3  Anst. 

(I)  East  India    Co.  r.    Edwards,   18  798. 

Ves.  377.  (y)  2  Ves.  jun.  312.  Mitf.  PJ.   142. 

(u)  Farebrother  t.  Prattent,  Daniel's  Jew  t.  Wood,  1  Craig  &  Phil.  185. 
Rep.  64. 


120  OF  THE  DIFFERENT  KINDS  OF  BILLS.  [Book  IV. 

que  trust{z)  And  if  a  landlord  grant  rent-charges  to  different  persons 
who  claim  the  rent,  the  lessee  may  sustain  a  bill  of  interpleader ;  the 
double  demand  being  caused  by  the  act  of  the  landlord.(a)  Upon  the 
same  principle,  if  after  the  lease  the  landlord  assigns  his  interest  and  the 
rent  is  claimed  by  the  landlord  and  by  the  assignee,  interpleader  lies.(ft) 
And  the  same  remedy  is  open  to  the  tenant  where  the  landlord  takes  the 
benefit  of  an  insolvent  act  after  the  lease,  and  the  rent  is  claimed  by  the 
insolvent  and  his  trustees.(c)  So  an  insurance  company  may  compel  a 
landlord  and  tenant  who  claim  the  proceeds  of  a  fire  policy,  the  one  at 
law  and  the  other  in  equity,  to  interplead.(rf) 

.  It  is  not  necessary  to  file  a  bill  of  interpleader  where  the  holder  of  the 
fund  is  already  a  party  to  a  suit  in  this  court  brought  by  one  claimant 
against  the  other,  to  settle  the  right  to  the  fund  in  his  hands.  The  holder 
of  the  fund  in  such  a  case  should  apply  by  petition  in  that  suit,  for  leave  to 
pay  the  fund  into  the  court,  to  abide  the  event  of  the  litigation  between 
the  other  parties.(c) 

Finally,  it  is  laid  down  as  the  rule  here  that  bills  of  interpleader 
should  not  be  filed  except  in  cases  where  the  complainant  can  in  no  other 
way  be  protected  from  an  uiy  ust  litigation  in  which  he  has  no  interest(/) 

A  bill  of  interpleader  ought  to  be  filed  immediately  after  or  before  the 
commencement  of  proceedings  at  law,  and  should  not  be  delayed  until 
after  a  verdict  or  judgment  has  been  obtained.(g^) 


»       M  ■         I 


SECTION  IL 


FORM    OF. 


In  a  bill  of  interpleader  the  complainant  must  show  that  he  is  a  mere 
stakeholder,  having  no  personal  interest  in  the  controversy  between  the 
parties  claiming  the  funds  iii  his  hands,  and  that  their  respective  claims 
against  him  are  of  the  same  nature  and  character.(A)    And  the  aomr 


{z)  Wood  T.  Kaye,  cited  d  Yea.  Jan.  («)  Bedell  v.  Hoffman,  3  Paige,  199. 

305.  (/)  Bodeau  t.  Rogers,  2  Paige,  209. 

(a)  Cowton  t.  Williams,  9  Ves.  107.  (^)  Cornish  t.  Tanner,  1  Young  &  Jer. 

Angel  T.  Hadden,  15  id.  244.    2  Bro.  C.  333. 

C.  140.  (h)  Shaw  T.   Coster,   8  Paige,  339. 

(6)  Clark  ▼.  Byne/lS  Ves.  383.  Story's  £q.  PI.  238.  Mohawk  &  Hudaoa 

(c)  Cowton  V.  Williams,  9  Yes.   107.  Rail  Road  Company  t.  Clate,  4  Palffe» 
13  id.  885.  384. 

[d)  Paris  ▼.  Oilham,  Coop.  Ca.  in  Ch. 
56. 
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plainaat  mast  show  that  be  is  ignorant  of  the  rights  of  the  respective 
parties  who  are  called  upon  by  him  to  interplead.  Or  that  at  least  these 
is  some  doubt,  in  point  of  fact,  to  which  claimant  the  debt  or  duty  be- 
longs ;  so  that  he  cannot  safely  pay  or  render  it  to  one,  without  risk  of 
being  made  liable  for  the  same  debt  or  duty  to  the  other.  And  there- 
fore if  the  complainant  states  a  case  in  his  bill  which  clearly  shows  that 
one  defendant  is  entitled  to  the  debt  or  duty  and  that  the  other  is  not, 
both  defendants  may  demur.  The  one,  upon  the  ground  that  the  com- 
plainant has  a  perfect  defence  at  law  against  his  claim ;  and  the  other, 
on  the  ground  that  the  complainant  has  neither  a  legal  or  an  equitable 
defence  to  his  claim,  and  has  therefore  no  right  to  call  upon  him  to  in- 
terplead with  a  third  person  who  claims  without  right.(i) 

Another  objection  equally  fatal  will  be,  that  the  complainant  shows 
no  right  to  compel  the  defendants  to  interplead,  whatever  rights  they 
may  claim ;  for  otherwise  the  bill  will  be  dismissed,  however  proper,  in 
other  respects,  the  case  might  be  for  an  interpleader.(/:) 

The  claims  of  the  defendants  should  also  be  specifically  set  forth,  so 
that  they  may  appear  to  be  of  the  same  nature  and  character  and  the  fit 
subject  of  a  bill  of  interpleader.(/) 

The  bill  should  also  show  that  there  are  proper  persons  in  essCy  capable 
of  interpleading,  and  of  setting  up  opposite  claims  ;  for  otherwise  the 
objects  of  the  bill  would  be  uiiattainable.(m) 

The  bill  would  be  equally  defective  if  it  did  admit,  and  show  a  title 
in  each  of  the  claimants.(n) 

Affidavit  of  non-collusion,]  The  complainant,  in  a  bill  of  this  nature, 
must  anne^  to  his  bill  an  afiidavit  that  there  is  no  collusion  between  him 
and  any  of  the  other  parties.((})  And  the  want  of  that  afiidavit  is  clearly 
acause  of  demurrer.(p)  But  in  cases  where  the  bill  is  sworn  to,  it 
seems  unnecessary  to  annex  an  affidavit.  It  would  probably  be  sufficient 
to  make  the  statement  in  the  bill  itself. 

The  court  will  not  determine  upon  counter  affidavits,  whether  the 
affidavit  denying  collusion  is  false  {q)  But  where  there  is  a  suspicion 
of  collusion,  the  court  will  direct  an  inquiry  into  the  circumstances.(r) 


(t)  Shaw    ▼.   Cosier,    8    Paige,    339.  (o)  Shaw  t.   Coster,  8  Paige,  339. 

Mitf.  Pi.  149.     StorT's  Eq.  PI.  238.  Mitf.  PI.   143.     Atkinson  ▼.  Manks,  I 

{k)  Mitf.   £q.  PI.    149.      Story's  £q.  Cuwen,  691. 

PI.  -WO.  (;,)  Mitf.  143.    Metcalf  ▼.  Herrey,   I 

(0  Story's  Eq.  PI.  838.  Ves.  348. 

(m)  Id.  239.     Metcalf    t.    Hervey,   1  (^)  Langston  ▼.  Boylston,  2  Yes.  jun. 

Ves.  248.  101. 

(n)  Id.  240.     2  Story's  Equity,  ^  891.  (r)  Dangcy  ▼.  Aogove,  id.  301. 
East  India  Co.  t.  Edwards,  18  Yes.  377. 
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The  affidavit  need  not  state  that  the  bill  is  filed  at  the  complainant's  ex* 
|)ense.(ff)  Pier  need  the  complainant  swear  that  the  bill  was  filed  with- 
out the  knowledge  of  either  of  the  defendants.(/) 

Offer  to  bring  money  into  court.]  The  complainant  in  a  bill  of  inter- 
pleader mnst  also  ofier  to  bring  the  fund  in  dispute  into  court,  to  enable 
the  court  to  compel  a  compliance  with  such  offer,  upon  the  application 
of  either  of  the  other  parties.(tt)  And  it  is  said  by  Lord  Redesdale,  that 
if  he  does  not  do  so  it  is  perhaps  in  strictness  a  ground  of  demurrer.(i7) 
But  in  a  recent  case  it  was  decided  that  a  demurrer  would  not  lie  in 
such  a  case,  although  the  complainant  must  pay  the  money  in  before 
taking  any  steps  in  the  cause.(ir) 

If  the  claim  is  for  goods,  it  is  not  sufficient  to  offer  to  bring  the  value 
of  the  goods  into  court.(jr) 

Prayer.]  The  bill  prays  that  the  defendants  may  interplead,  so  that 
the  court  may  adjudge  to  whom  the  [money  or  property  belongs ;  and 
that  the  complainant  may  be  indemnified.(y)  If  any  suits  at  law  are 
brought  against  the  complainant,  the  bill  may  also  pray  for  an  injunction 
to  restrain  the  claimants  from  proceeding  until  the  right  is  determined.(a) 
But  in  general  the  money  must  be  brought  into  court  before  the  court 
will  act  on  this  part  of  the  prayer.(a) 


SECTION    IIL 

DEFENCE   TO,  AND   OTHER   PROCEEDINGS   UPON. 

Defence  to.]  If  the  bill  does  not  show  a  right  to  compel  the  defen- 
dants to  interplead,  a  demurrer  lies.(6)  And  if  the  bill  does  not  show- 
that  each  of  the  defendants  claims  a  right,  both  of  them,  as  already- 
stated,  may  demur.(c)  We  have  also  seen  that  the  want  of  an  affidavit 
of  non-collusion  is  a  ground  of  demurrer.(£2) 


(t)  MetcaJf  T.  Hervey,  I  Ves.  948.  (v)  Welf.  Eq.  PL  156.     Milf.  49. 

(t)  StoYenson  ▼.  Anderson,  S  Yet.  &  (s)  Mitf.  49. 

B.  410.  (a)  Story's  Eo.  PI.  941.  Wyat's  Prac. 

(u)  Mohiwk    V.    Hudson    Rail     Road  Reg.  78,79.   4  Paige,  384, 391.  6  John. 

Co.  T.  Clute,  4  Paige,  384.    Coop.   Eq.  Ch.  Rep.  445. 

PI.  49.     Mitf.  49, 143.    Shaw  t.  Coater,  (b)  Mitf.    PI.   149.    Welf.   Eq.    P  I. 

8  Paige,  339.  150. 

(v)  Mitf.  143.  (c)  Ante,  pp.  120,  121. 

Iw)  Meux  ▼.  Bell,  6  Sim.  176.  (<0  Ante,  p.  121. 

Ix)  Barnett  T.  Anderson,  1  Mer.  405. 
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And  it  is  to  be  obserired  that  wherever  the  objection  to  a  bill  of  this 
Dature  appears  upon  its  fieice,  such  objection  should  be  raised  by  demur- 
rer. For  if  the  defendants,  instead  of  demurring,  put  in  an  answer  in- 
sisting that  the  bill  is  improperly  filed,  they  will  only  be  allowed,  upon 
the  dismissal  of  the  bill,  the  costs  to  which  they  would  have  been  enti- 
tled upon  the  allowance  of  a  demurrer.(e) 

The  defendants  may  also  put  in  an  answer  admitting  or  denying  the 
locts  stated  in  the  bill.  And  it  is  settled  that  if  the  defendants,  or  either 
of  them,  deny  the  allegations  in  a  bill  of  this  nature,  or  set  up  distinct 
iacts  in  bar  of  the  suit,  the  complainant  must  reply  to  the  answer,  and 
close  tiie  proofs,  in  the  usual  manner,  before  he  can  bring  his  cause  to  a 
hearing.(/) 

If  one  of  the  defendants,  in  a  bill  of  interpleader,  in  his  answer,  makes 
a  claim  against  the  complainant  beyond  the  amount  admitted  to  be  due 
and  paid  into  court,  and  which  is  not  claimed  by  the  other  defendants, 
he  will  be  permitted  to  proceed  at  law  to  establish  his  right  to  that  part 
of  his  demand  which  is  not  in  controversy  with  the  other  defendants.(^) 

Paying-  money  into  court — Injunction*]  The  complainant  in  a  bill  of 
interpleader,  must  bring  the  fund  in  dispute  into  court  before  be  can  be 
allowed  to  take  any  steps  in  the  cause.(A)  Therefore,  until  the  money 
is  brought  in,  an  injunction  cannot  be  issued.(t)  The  common  order 
for  an  injunction  upon  a  bill  of  this  nature  is,,  that  it  issue  upon  the 
complainant  paying  the  money  into  court.  This  is  a  condition  prece- 
dent; and  an  order  for  an  injunction  not  containing  it  will  be  discharge 
ed.(it)  If  the  money  cannot  be  paid  in,  in  time  to  stay  a  trial,  tb^  in- 
junction officer  should  be  applied  to  to  vary  the  order  on  the  special 
grounds.(/) 

The  injunction  on  an  interpleading  bill  stays  all  proceedings.(m)  It 
may  be  moved  for  at  once  on  payment  of  the  money  iuto  court,  and  be» 
tote  the  time  for  answering  has  expired.(n) 

Takinff  bUl  as  confessed.]  If  one  of  the  defendants  does  not  appear, 
the  bill  may  be  taken  as  confessed  as  to  him.(o)  And  where  this  is 
done,  if  such  defendant  is  an  absentee,  the  other  defendant  who  appears 


(e)  Shaw  t.  Coster,  8  Paigre,  339.  (0  Id.   lb. 

(/)  City   Bank    ▼.  Baogs,  3    Paige,  (m)  Warrington  ▼.  WbeaUtooe,  Ja- 

570.  cob,  905. 

{f)  Id.  ib.  (n)  Id.  ib.    Vicary    t.    Widger,    r 

(I)  Meax  r.  Bell,  6  Sim.  175.  Sim.  15. 

(0  Sarry  r.  Waltham,  9  Anst.    539»  (a)  Farabrotber  ▼.Pratteat»  Dan.  Rep. 

note.    3  Bro.  C.  C.  36.  04. 

W  Sieveking  t.  Bdireoa,  9   Uj.    4 
Cnigi  681. 
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will  not  be  entitled  to  the  possession  of  the  fund,  until  the  expiration  of 
the  time  limited  by  the  statute  for  the  absent  defendant  to  appear ;  un- 
less he  gives  security  to  repay  the  money  in  case  the  absent  defendant 
appears  and  establishes  his  right  to  it.{p) 

But  if  a  defendant  permits  a  bill  of  interpleader  to  be  taken  as  con- 
fessed*against  him,  it  is  an  admission  that,  as  to  him,  the  bill  was  prop- 
erly filed,  and  that  he  has  made  an  improper  claim  against  the  fund.(9) 
Where  one  of  the  defendants  is  out  of  the  jurisdiction.]  Where  one 
of  the  claimants  is  out  of  the  jurisdiction,  the  complainant  is  bound  to 
bring  him  within  the  jurisdiction  in  a  reasonable  time.  And  if  the 
complainant  omits  to  do  so,  the  other  defendant  is,  upon  indemnifying 
the  complainant  against  those  who  are  out  of  the  jurisdiction,  entitled 
to  the  thing  in  dispute.  If  the  complainant  has  used  due  diligence  to 
bring  the  party  within  the  jurisdiction,  the  court  will  not  permit  such 
party  afterwards  to  proceed  at  law.(r) 

Evidence.]  In  an  interpleading  suit  the  answer  of  one  of  the  defen- 
dants may  be  read  against  the  others.(5)  Upon  the  hearing  in  such  a 
suit  evidence  is  admissible  to  show  that  the  complainant  has  retained  pos- 
session of  the  subject  of  the  suit  under  an  indemnity  from  some  of  the 
defendants.(/) 

Hearing  and  decree.]  The  court  disposes  of  the  questions  arising 
upon  bills  of  interpleader  in  various  modes  according  to  the  nature  of 
the  question,  and  the  manner  in  which  it  is  brought  before  the  court. 
It  has  been  already  mentioned  that  if  the  defendants,  or  either  of  them, 
deny  the  allegations  in  the  bill,  or  set  up  distinct  facts  in  bar  to  the  suit, 
the  complainant  must  reply,  and  close  the  proofs  in  the  usual  manner 
before  he  can  bring  his  cause  to  a  hearing.(ti)  But  where  the  defen- 
dant admits  the  facts  stated  in  the  bill,  and  on  which  the  right  to  file 
such  a  bill  rests,  and  sets  up  no  new  facts  as  against  the  complainant, 
or  in  bar  of  his  suit,  it  seems  to  be  sufficient  for  him  to  file  a  replication 
and  to  set  the  cause  down  for  a  decree  to  interplead,  without  waiting 
until  the  proofs  are  taken  as  between  the  defendants.(i;) 

If  the  cause  is  ripe  for  a  decision  between  the  defendants,  as  well  as 
between  them  and  the  complainant,  the  court  settles  the  conflicting 
claims  of  the  parties,  and  makes  a  final  decree  on  the  first  bearing.  But 
if  it  is  not  in  readiness  for  a  decision  as  between  the  defendants,  the  court 


( p)  Aymar  t.  Gaunt,  S  Paige,  284.  [s)  Bowy  er  t.  Pitchard,  1 1  Price,  103. 

(?)  Badeaar.  Rogers,  S^Paige,  309.  (0  Stathamv.  Hall,  Tar.  &  Rues.  30. 

(r)  StoTenaoa  t.  Anderaoa,  3  Vm.  &  .  (tt)  Ante,  p.  193. 

B.  411.  (o)  City  Bank  ?.  Bangs,  3  Paige,  570. 
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merely  decides  that  the  bill  is  properly  filed,  and  dismisses  the  complain-' 
ant  with  his  costs  up  to  that  time,  and  directs  an  action  to  be  brought, 
or  an  issue,  or  a  reference,  to  ascertain  and  settle  the  rights  of  the  de- 
fendants to  the  fund  in  controversy.(ir) 

Upon  a  reference  to  a  master  to  settle  the  rights  of  the  defendants  as 
between  themselves,  the  court  will  give  them  the  benefit  of  a  discovery 
as  against  each  other,  if  they,  or  either  of  them,  desire  it*(dr) 

If,  after  answer  by  both  defendants,  one  makes  default  at  the  hearing, 
the  court  will  make  a  decree  on  hearing  the  case  of  the  defendant  who 
appears.(y) 

A  decree  that  the  bill  of  interpleader  is  properly  filed  is  the  only  decree 
which  the  complainant  is  interested  in  obtaining.(jr)  Where  it  goes  on 
to  order  a  reference  to  a  master  by  consent  of  parties,  upon  principles 
calculated  to  adjust  the  rights  of  those  called  upon  to  interplead,  it  will 
be  considered  a  substitute  for  the  ordinary  proceedings  by  actual  inter* 
pleader.(a) 

There  must  be  a  decree  on  a  bill  of  interpleader,  to  sustain  the  further 
proceedings.  But  if  the  complainant  dies  after  decree^  no  bill  of  revi- 
Tor  is  necessary.(6} 

If  the  bill  is  dismissed,  there  can  be  no  further  proceedings  by  con- 
sent, as  between  the  defendants,  to  adjust  their  rights ;  for  the  court  has 
no  jurisdiction.(c)  But  after  the  dismission  of  the  bill,  the  representa- 
tive of  a  defendant  who  had  died  obtained  liberty  to  present  a  petition 
of  le-hearing  of  the  order  of  dismission,  and  the  injunction  was  contin- 
ued in  the  mean  time.(c^) 

Casts.]  On  a  bill  of  interpleader  properly  filed,  the  complainants  are, 
ifi  general,  entitled  to  their  costs  out  of  the  fund.(e)  They  are  to  be 
paid,  in  the  first  instance,  by  the  party  entitled  to  the  fund,  but  eventual- 
ly by  the  other.(/) 

Where  a  bill  is  unnecessarily  filed,  however,  the  complainant  will  not 
be  allowed  his  costs  out  of  the  fund.(^)  He  will  be  entitled  to  his 
costs  only  in  those  cases  where  the  bill  is  necessarily  and  properly  filed 


(10)  City  Bank  t.  Banga,  d  Paige,  670.  (e)  Aymer  t.  Gault,  2  Piige,   284. 

Angell  V.  Hodden,  16  Ves.  903.  Spring  v.  Soath  Carolina   Ina.  Co.,  8 

(f )  City  Bank  y.  Bangs,  supra.  Wheat.  268.   Maaon  v,  HamDton,  5  Sim. 

(y)  Hodges  ▼.  Smith,  1. Cox's  Ca.  357.  19.     Campbell  ▼.  Solomons,  1  Sim.  & 

(<)  Atkinson  ▼.  Manks,  1  Cowen,  601.  Sta.  462.    Atkinson  v.  Manks,  1  Cowen, 

(a)  Id.  ib.  691. 

(h)  Jennings  ▼.   Nugent,   1  Moll.  134.  (/)  Canfield  y.  Morgan,  Hopk.  224. 

Anon.,  1  Vern.  351.  Thompson  y.  Ebbetts,  id.  272. 

(c)  Id.  ib.  (g)  bedell  ?.  Hoffman,  2  Paige,  199. 

(d)  Id.  ib. 
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as  against  both  defendants.(A)  But  if  oDe  of  the  defendants  suffers  the 
bill  to  be  taken  as  confessed  against  him,  he  will  be  personally  charged 
with  all  the  costs  which  have  been  produced  in  consequence  of  his  un- 
just claim  upon  the  fund.(t) 

Under  special  circumstances,  it  is  right  to  allow  the  defendants  to 
have  their  costs  respectively,  to  be  deducted  from  the  fund.(A;) 

Where  it  appeared  upon  the  face  of  the  bill  of  interpleader  that  it 
was  not  a  proper  case  for  such  a  bill,  and  the  defendants,  instead  of  de- 
murring, put  in  answers  and  went  to  a  hearing  upon  pleadings  and 
proofs,  insisting  in  their  answers,  however,  that  the  bill  was  improperly 
filed,  the  court,  upon  a  dismissal  of  the  bill,  only  allowed  the  defea  • 
dants  the  costs  to  which  they  would  have  been  entitled  if  they  had 
demurred,  and  the  bill  had  been  dismissed  upon  the  allowance  of  the 
demurrers.(/) 


CHAP.    IX. 

CROSS  BILL, 

Sect.  1.  Nature  and  Purposes  of. 

2.  In  what  Cases  it  Lies. 

3.  At  what  Time  to  be  Brought. 

4.  Frame  of  Bill. 
6.  Defence  to. 

6.  Proceedings  upon. 


SECTION   L 

NATURE  AND  PURPOSES  OF* 


As  a  defendant  cannot  pray  any  thing,  in  his  answer,  except  to  be 
dismissed  the  court,  if  he  has  any  relief  to  pray,  or  discovery  to  seek,  he 
must  do  so  by  a  bill  of  his  own,  which  is  called  a  cross  bill.(a) 


(A)  Badeaa  t.  Rogers,  8  Paige,  809.  (/)  Shaw  y.  Coster,  8  Paige,  339. 

(i)  Id.  ib.  (a)  Lube's  £q.  PL  39. 

{k)  Atkinson  ▼.  Manks,  1  Cowen,  691. 
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A  cross  bill,  ex  vi  terminorum,  implies  a  bill  brought  by  some  or  one 
of  the  defendants  in  a  suit  against  the  complainant,  or  against  him  and 
other  defendants  in  that  bill,  or  some  of  them,  touching  the  matters  in 
question  in  the  original  bill.(6)  Whenever  it  is  brousfht  against  co-de- 
fendants in  a  suit,  the  complainant  in  such  suit  must  be  named  a  defen- 
dant together  with  them.(c) 

A  bill  of  this  kind  is  usually  brought  either  to  obtain  a  necessary 
discovery  of  facts  in  aid  of  the  defence  to  the  original  bill,  or  when  it  is 
too  late  to  use  the  same  defence  by  way  of  plea  or  answer,  as  after  a 
replication  and  issue  joined  ;(rf)  or  to  obtain  some  relief  founded  on  the 
collateral  claims  of  the  party  filing  it.(e) 

The  necessity  of  a  cross  bill  for  discovery  arises  from  a  rule  in  equity 
that  the  complainant  in  a  suit  cannot  be  examined  as  a  witness  in  that 
sDit ;  and  if  his  testimony  is  wanted  by  the  defendant  as  to  any  material 
&cts,  it  must  be  procured  by  a  cross  bill.(/)  It  oAen  happens  that  the 
facts  of  a  particular  transaction  are  known  only  to  the  acting  parties ; 
and  it  is  frequently  essential  to  justice  that  the  defendant  should  be  ena« 
bled  to  interrogate  the  complainant  on  his  oath  as  to  the  subject  matter 
of  the  suit.  The  cross  bill  gives  a  perfect  reciprocity  of  proof  to  each 
party,  derived  from  the  answers  of  eaeh.{g)  For  instance,  it  is  a  general 
rule  that  if  a  defendant  wants  a  discovery  of  any  deed  in  the  hands  of 
the  complainant,  he  must  file  a  cross  bill  for  the  purpose,  although  the 
complainant  should  state  in  his  bill  that  the  deed  is  in  his  custody  and 
ready  to  be  produced  as  the  court  shall  direct.  That  very  deed  may 
establish  the  defence  to  the  original  bill.(A) 

A  cross  bill  is  generally  considered  as  a  defence  ;{i)  and  the  original 
cause  and  the  cross  bill  are  but  one  cause.(A;)  It  is  so  efiectual  as  a  de- 
fence, that  if  a  cross  bill  is  taken  as  confessed  it  may  be  used  as  evidence 
against  the  complainant  in  the  original  suit,  on  the  hearing ;  and  will 
have  the  same  effect  as  if  he  had  admitted  the  facts  in  an  answer.(Z) 

It  is  used'  to  settle  conflicting  claims  between  co-defendants,  which  it 
is  found  necessary  to  adjust  before  a  complete  decree  can  be  made  upon 
the  subject  matter  of  the  original  suit,  and  the  rights  of  the  parties 
therein.(fn) 


^-{it)  Mitf.  Eq.  PI.  81.  Coop.  Eq.  PI.  85.  (h)  Spragg  ▼.  Comer,  2  Cox,  109. 

(c)  Coop.-Eq.  PI.  86.  (i)  Newbury  ▼.   Wren,   1   Vern.   231. 

((0  Story's  Eq.  PI.  311.    Mitf.  81.  3  3  Atk.  812.     Field  t.  Sohieffelin,  7  John. 

AtL  312.  Harpa  ▼.  Hayne.  3  Caines,  10.  Ch.  Rep.  252.    Galatian  t.  Erwin,  Hopk. 

(e)  Lobe's  £q.  PI.  228.  3  Ch.  Rep.  19.  48 ;  8  Cowen,  361,  S.  C. 

(/)  Story's  Eq.  PI.  312.     Mayor  of  (k)  Field  y.  Schieffelin,  supra. 

Colchester  y. ,  1  P.  Wms.  695.  (Q  White  y.  Boloid,  2  Paige,  164. 

ig)  Id.  67.     Gordon  t.  Gordon,  3  (m)  Mitf.  81. 
Swaott.  474. 
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SECTION   11. 


IN    WHAT  CASES   IT    LIES. 


A  cross  bill  lies  for  equitable  relief  only ;  so  that  if  a  bill  of  this  na- 
ture is  brought  for  a  mere  legal  title,  which  is  the  subject  of  an  ejectment, 
it  will  be  dismissed  with  costs.(n)  It  lies  to  have  an  agreement,  sought 
to  be  specifically  performed,  delivered  up  or  cancelled ;  for  notwith- 
standing the  complainant  should  obtain  a  decree  under  his  original  bill, 
he  might  still  bring  his  action  at  law  for  damage  sustained  by  the  Don- 
performance.(o)  If  the  sole  object  of  a  bill  were  to  enforce  a  contract, 
a  cross  bill  to  rescind  a  different  contract,  and  with  other  parties,  about 
the  same  property,  would  not  lie.  But  where  the  vendor  of  land,  among 
other  things  in  his  bill,  asserts  a  lien  for  the  purchase  money,  against  an 
assignee  of  his  covenant  for  a  title,  the  latter  may  maintain  a  cross  bill 
for  a  lescision  of  that  contract.(p) 

Where  a  bill  is  filed  to  set  aside  an  agreement  or  conveyance,  the 
agreement  or  conveyance  cannot  be  established  without  a  cross  bill  filed 
by  the  defendant.(9) 

Sometimes  a  cross  bill  must  be  resorted  to  by  the  defendant,  where, 
by  the  rules  of  pleading  in  equity,  he  would  not  otherwise  be  able  to 
avail  himself  of  the  matter  of  his  defence.  Thus,  if  the  defence  has 
arisen  after  the  cause  is  at  issue ;  or  if  the  complainant  has  released  the 
defendant,  or  there  has  been  an  award  made  on  a  reference  after  issue 
joined  ;  or  perhaps  in  case  of  defendant's  bankruptcy,  if  he  has  obtained 
his  certificate  after  issue  joined,  which  at  law  might  be  made  thesubjecta 
of  a  plea  puis  darrein  continuance;  a  defendant  in  equity  cannot  avail 
himself  of  either  of  these  defences  by  plea  or  answer,  and  he  must  there- 
fore bring  them  before  the  court  by  cross  bill.(r)  A  cross  bill  is  also 
necessary  to  enable  a  defendant  to  have  a  decree  against  a  co-defendant.(9) 

The  connection  of  the  matter  of  a  cross  bill,  be  it  per  ee,  legal  or 


(n)  CaWerley  T.  Williamsi  1  Ves.  jun.  {q)  Carnoch&n  t.  Christie,  11  Wheat. 

913.     But  see  Mitf.  81,  83 ;  3  Atk.  819.  446. 

(o)  Coop.  Fk}.  pi.  85,  86.    Mont  Eq.  (r)  Coop.  £q.   PI.  86,  87.     Mitf.  89. 

PL  398.  But  see  Hilton  t.  Barrow,  1  Story's  Eq.  PI.  313.    Hayne  t.  Hayae, 

Ves.  juD.  984.  3  Chan.  Rep.  19. 

(p)  Wioklifiev.  Clay,l  Dana,  689.  («)  Talbot  v.  McGee,  4  Moaive,  379. 

Mitf.  PI.  81. 
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equitable^  with  the  subject  matter  of  the  original  bill,  gives  the  court  jih 
lisdictioQ  of  the  cross  bill,  of  which  it  cannot  be  ousted  by  a  dismission 
of  the  original  bill.(/)  So  it  has  been  held,  in  Kentucky,  that  a  cross 
bill  lies  though  the  original  suit  has  abated.  Thus,  if  a  complainant  dies 
pending  a  suit,  and  his  representatives  fail  to  revive  it,  the  defendant  or 
his  representatives  may,  nevertheless,  fil^  and  maintain  their  cross  bill ; 
which  may  proceed  and  be  heard  before  the  original  bill,  or  without  any 
Tevivor  of  the  latter.(ti)  And  it  has  been  decided  in  this  state,  that  upon 
the  death  of  one  of  several  complainants,  if  the  surviving  complainants 
are  insolvent,  the  defendant,  who  had  demands  against  all  the  complain- 
ants jointly,  will  be  permitted  to  file  a  cross  bill  in  the  nature  of  an  on* 
ginal  bill,  against  the  surviving  complainants  and  the  personal  repre< 
seotatives  of  the  deceased  complainant.  And  the  proceedings  in  the 
original  suit  will  be  stayed  until  the  cross  suit  is  in  readihess  for  a 
bearing.(r) 

In  fine,  it  may  be  observed  that  a  cross  bill  is  always  necessary  where 
die  defendant  is  entitled  to  some  positive  relief  beyond  what  the  scope 
of  the  complainant's  suit  will  afibrd  him.(ir)  But  it  is  a  general  rule, 
that  if  the  defence  can  be  taken  and  made  available  in  an  answer,  a  cross 
bill  will  not  be  permitted.(ar) 


SECTION    IIL 

AT    WHAT   TIME  TO  BE   BROUGHT. 

The  proper  time  for  filing  a  cross  bill,  where  such  a  bill  is  necessary, 
is  at  the  time  of  putting  in  the  answer  to  the  original  suit,  and  before 
issue  is  joined  by  the  filing  of  a  replication.  And  as  the  matters  of  de- 
fence upon  which  a  cross  bill  is  founded  must  be  stated  in  the  answer 
to  the  original  suit  as  well  as  in  the  cross  bill,  it  can  seldom  be  necessa- 
ry  to  delay  the  filing  of  the  cross  bill  till  after  the  original  cause  is  at 
issue,(y) 

Where  the  filing  of  a  cross  bill  is  delayed  until  after  the  original  suit 
is  at  issue,  the  complainant  in  such  cross  bill  will  not  be  entitled  to  an 


(0  Wcldiffe  T.  Clay,  1  Dana,  589.  (w)  Pattison  v.  Hull,  0  Cowen.  747. 

(»)  Madiaon's      ex'rs      t.     Wallace**  (x)  Ward  t.  Eylea,  Moae.  382. 

ex  r»  2  Dana,  63.  (y)  Irving  et  al.,  ex'ra,  Ac.  t.  DeKay, 

(»)  Brown  t.  Story,  Paige,  594.  In  Chan.  Aug.  15, 1843. 

ToL.  II.  17 
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order  staying  the  proceedings  in  the  original  suit,  without  show'ng 
some  excuse  for  neglecting  to  file  the  cross  bill  before  the  original  suit 
was  at  issue.(2;) 

Yet,  it  is  not  too  late  to  file  a  cross  bill  after  the  proofs  in  the  origi- 
nal suit  are  closed,  if  the  complainant  in  the  cross  bill  is  willing  to  go 
to  a  hearing  on  bill  and  answer,  as  to  the  cross  9uit.(a) 

And  the  court  itself  will,  sometimes,  at  the  hearing,  in  its  discretion, 
direct  a  cross  bill  to  be  filed,  when  it  is  necessary  to  bring  before  the 
court  the  rights  of  the  parties,  and  the  matters  necessary  to  a  just  de> 
termination.(fr)  This  most  commonly  happens  where  persons  in  oppo- 
site interests  are  co-defendants,  so  that  the  court  cannot  determine  their 
opposite  interests  upon  this  bill  already  filed,  and  yet  the  determination 
of  their  interests  is  necessary  to  a  complete  decree  upon  the  subject 
matter  of  the  suit.(c) 

And  if  a  creditor,  who  has  come  in  under  a  decree  in  favor  of  credi- 
tors against  a  debtor,  should  require  relief  for  the  purpose  of  assisting 
the  investigation  of  demands  afiecting  the  estate,  before  the  master, 
which  relief  cannot  be  obtained  under  the  original  bUl,  or  by  a  re-hearing, 
he  may,  even  without  the  direction  of  the  court,  file  a  cross  bill  for  the 
purpose  ]{d)  for  he  might  not  have  had  an  opportunity,  at  an  earlier 
stage  of  the  proceedings,  of  presenting  his  case  and  his  objections. 


SECTION    IV. 


FRAME  OF  BILL. 


A  cross  bill  should  be  confined  to  the  matters  stated  in  the  original 
bill,  and  should  not  introduce  new  and  distinct  matter  not  embraced 
therein  ,  and  if  it  does  so,  no  decree  can  be  founded  upon  those  matters ; 
for,  as  to  them,  it  is  an  original  bill.(e)  Nor  should  the  complainant  in 
such  bill  contradict  the  assertions  in  his  answer  in  the  original  suit.(/) 

It  should  state  the  parties,  prayer,  and  objects  of  the  original  bill, 
the  proceedings  thereon,  and  the  rights  of  the  party  exhibiting  the  bill, 


(z)  Inring  et  al.,  ex'ra,  &c.  v.  De  Kay,  (i)    Latoucher.  Dunaany,  1  Sch.  4e 

In  Chan.  Ang.  15,  1843.  Lef.  137. 

(a)  White  t.  Bnloid,  2  Paige,  164.  (e)  Galatian  t.  Erwin,  Hopk.  48.    8 

(b)  Field  T.   Schieffelin,  7  John.   Ch.  Cowen,  361,  S.  C.    Mitf.  81.    May  t. 
Rep.  353.  Story  £q.  PI.  316.     Mitf.  83.  Armstrong,  3  J.  J.  Marsh.  363. 

(c)  Mitf.  Eq.  PI.  83.  (/)  Hudson  t.  Hudson,  3  Rand.  117. 
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which  are  necessary  to  be  made  the  subject  of  cross  litigation  ;  or  the 
ground  on  which  he  resists  the  claims  of  the  complainant  in  the  original 
bill,  if  that  is  the  object  of  the  new  bill.(^) 

A  cross  bill  to  have  usurious  securities  delivered  up,  must  offer  to  pay 
what  is  due.(A) 

A  cross  bill,  being  generally  considered  as  a  defence  to  the  original 
bill,  or  as  a  proceeding  necessary  to  a  complete  determination  of  a  mat- 
ter already  in  litigation,  the  complainant  is  not,  at  least  as  against  the 
complainant  in  the  original  bill,  obliged  to  show  any  ground  of  equity 
to  support  the  jurisdiction  of  the  conrt.(t)  It  is  treated,  in  short,  as  a 
mere  auxiliary  suit,  or  as  a  dependency  upon  the  original  suit.(Ar) 

But  where  a  cross  bill  seeks  not  only  discovery,  but  relief,  care  should 
be  taken  that  the  relief  prayed  by  the  cross  bill  should  be  equitable  re- 
lief; for,  to  this  extent  it  may  be  considered  as  not  purely  a  cross  bill, 
but  in  the  nature  of  an  original  bill  seeking  further  aid  from  the  court ; 
and  then  the  relief  ought  to  be  such  as  in  point  of  jurisdiction  it  is  com- 
petent for  the  court  to  give.(Z)  It  was  upon  this  ground  that  where  a 
purchaser  of  an  estate,  under  articles  of  agreement,  filed  his  bill  for  a 
conveyance,  having  got  into  possession  of  a  part  of  the  estate,  and  the 
vendor  filed  a  cross  bill  to  recover  back  the  possession  from  the  pur- 
chaser, the  court,  though  it  dismissed  the  original  bill,  refused  to  give 
the  relief  sought  upon  the  cross  bill ;  because  it  was  the  proper  object 
of  an  action  of  ejectment,  and  entirely  within  the  competence  of  a  court 
of  law.(m) 

Where  a  cross  bill  is  filed  for  the  purpose  of  setting  up  some  occur- 
rence which  has  happened  since  the  cause  was  at  issue,  and  which 
would  have  been  a  good  ground  of  a  plea  in  bar,  had  it  happened  in 
time,  the  cross  bill  is  in  the  nature  of  a  a  plea  puis  darrein  continnance4 
And  in  such  a  case  it  should  recite  the  former  bill  and  the  proceedings 
thereon,  and  set  forth  the  new  occurrence  which  creates  the  bar,  that 
the  suit  is,  notwithstanding,  proceeded  with,  and  that  the  complainant  in 
the  cross  bill  cannot  use  the  defence  as  a  plea  in  bar.  The  bill  then 
pra3rs  a  subpcsna,  to  the  end  that  the  premises  may  be  answered,  and 
that  the  new  defence  may  be  declared  a  sufficient  bar  to  any  further  pro- 


(;r)Mitf.  PL  81.       Coop.  Eq.  PI.  88.     Burgess  ▼.  Wheate,  1  Eden's  Rep.  190. 
3  Atk.  812.  Doble  y.  Potman,  Hardr.  160. 

(A)  Mason  t.  Gardiner,  4  Bro.  C.   C.        (k)  Story's  Eq.  PI.  318. 
437.  (0  Coop.  Eq.  PI.  86. 

(»)  Mitf.  Eq.  PI.  81.      Coop.   PI.  86.        (m)  CaWerly  v.  Williams,  1  Ves.  jun. 

211,213.     Coop.  86,87. 
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ceedings ;  and  that  therefore  the  original  bill  may  be  forthwith  dismiss- 
ed, with  costs.(n) 

A  cross  bill  filed  for  collateral  relief  differs  in  no  respect  from  the 
common  form  of  an  original  bill,  but  must  state  the  injury  sought  to  be 
redressed ;  in  which  is  generally  included  the  reference  to  the  former 
bill ;  pretences  and  charges  when  necessary — being  for  the  most  part 
pretences  of  some  of  the  allegations  in  the  original  bill,  and  charges  to 
the  contrary — and,  lastly^  the  prayer  for  subpcena,  to  the  end  that  the 
defendant  may  answer  the  premises ;  and  the  court  may  decree  such  re- 
lief as  the  nature  of  the  case  may  require.(o) 

If  the  complainant  in  a  cross  bill  wishes  an  order  to  stay  the  proceed- 
ings in  the  original  suit,  the  cross  bill  must  be  verified  by  some  person 
who  knows  the  fact8.(  p) 


SECTION    V, 


DEFENCE   TO. 


Plea,]  A  plea  to  the  person  of  the  complainant  does  not  lie  to  a 
cross  bill,  unless  it  is  exhibited  by  a  person  incapable  alone  to  institute  a 
suit.  Nor  does  a  plea  to  the  jurisdiction  lie  to  such  a  bill ;  for  the  de- 
fendant, by  filing  his  original  bill,  has  affirmed  the  sufficiency  both  of 
the  person  and  the  jurisdiction.(9) 

Neither  can  a  cross  bill,  though  between  the  same  parties  as  an  origi- 
nal suit,  be  met  by  a  plea  of  a  suit  for  the  same  object  pending  in  a 
court  of  concurrent  jurisdiction.  Thus,  it  has  been  held  that  after  a 
bill  brought  in  the  exchequer  to  foreclose  a  mortgage,  the  defendant 
may  bring  a  bill  in  the  court  of  chancery  to  redeem,  and  the  pendency 
of  the  former  suit  is  not  pleadable.(r) 

In  other  respects  cross  bills  are  liable  to  all  the  pleas  in  bar  to  which 
original  bills  are  liable ;  and  the  converse  is  equally  true,  that  a  cross 
bill  is  not  liable  to  any  plea  which  will  not  hold  to  an  original  bill. 
And,  as  it  seems  that  a  defendant  cannot,  by  a  cross  bill,  compel  the 
complainant  in  the  original  suit  to  make  a  discovery  of  his  (the  defen- 


(n)  Lube's   Eq.    PI.   829.      Hayne  v.  {g)  Mitf.  PI.  290,  29  L    Coop.  PI.  301. 

Hay  ne,  3  Ch.  Rep.  19.    Mitf.  83.  Beamea'  Pleas,  302. 

{o)  Id.  ib.  (r)    Lord   Newburffh     t.    Wren,    1 

{p)  Tallmadge  t.  PeU,  9  Paige,  410.  Vcrn.  220.    2  Dan.  148. 
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danfs)  tide,  the  objection  may  be  taken  by  plea ;  and  it  may  also  be 
insisted  on  by  answer.(5) 

Demurrer.]  A  demurrer  for  wabt  of  equity  will  not  lie  to  a  cross 
bill  filed  by  a  defendant  in  a  suit,  against  the  complainant  in  the  same 
suit,  touching  the  same  matter.  For  being  drawn  into  court  by  the 
complainant  in  the  original  bill,  he  may  a\rail  himself  of  the  assistance 
of  the  court  without  being  put  to  show  a  ground  of  equity  to  support  its 
jarisdiction.(0  Where  a  cross  bill  seeks  relief  which  is  of  an  equitable 
satuie,  if  it  does  not  contain  all  proper  allegations  which  confer  an  equi- 
table title  to  such  relief,  upon  the  party,  it  will  be  open  to  demurrer. 
Thus,  where  an  original  bill  was  filed  to  enforce  a  security,  and  the  de- 
fendant filed  a  cross  bill  to  have  the  security  delivered  up  as  being  usu- 
rious, and  the  cross  bill  did  not  offer  to  pay  the  sum  really  due,  a  de- 
murrer was  allowed.(w) 

If  a  cross  bill  is  not  confined  to  the  matters  in  litigation  in  the  origi- 
nal suit,  but  seeks  to  bring  before  the  court  other  distinct  matters  and 
rights,  it  is  no  longer  entitled  to  be  deemed  a  cross  bill,  but  is  an  origi- 
nal suit ;  and  it  seems  a  demurrer  would  lie.(t;)  So  if  a  bill  of  this  na« 
tare  be  filed  contrary  to  the  practice  of  the  court,  and  under  circumr 
stances  in  which  a  pure  cross  bill  is  not  allowed,  it  is  open  to  demurrer ; 
as,  if  it  is  filed  after  publication  of  the  testimony  in  the  original  suit, 
and  seeks  to  take  new  testimony  ro  the  matters  already  in  issue;  or  if  it 
does  not  contain  an  agreement  on  the  part  of  the  defendant  filing  the  bill 
to  go  to  a  hearing  upon  the  depositions  and  proofs  already  published ; 
or  if  it  seeks  to  bring  into  question  facts  which  the  party  has  admitted 
in  his  answer  to  the  original  bill.(tr) 

A  cross  bill  which  is  filed  by  the  special  direction  of  the  court,  for 
the  purpose  of  obtaining  its  decree  touching  some  matter  not  in  issue  by 
the  former  bill,  or  not  in  issue  between  the  proper  parties,  does  not 
seem  liable  to  any  peculiar  cause  of  demurrer.  Indeed^  being  exhibit- 
ed by  order  of  the  court,  there  is  little  probability  that  such  a  bill  should 
be  liable,  in  substance,  to  any  demurrer.(jr) 

Answer.]  By  the  English  practice,  the  complainant  in  the  original 
suit  has  a  right  to  the  first  answer ;  and  may  move  to  stay  proceedings 


(j)  Welf.  Eq.  PI.  230.     Bellwood  v.  436.     Coop.   Eq.   PL  216.     Hicluon  ▼. 

Wtiherell,  I  Yoalig&CoII.211.    Glegg  Aylward,  3  MoHoy,  1. 

▼.  Legh,  1  Bligh,  (N.  S.)  302.     Cherry  (v)  Welf.   Eq,  Pi.  230.      Story's  PI. 

▼.  Legh,  id.  306.  483. 

(0    Mitf.    203.      Doble  t.    Potman,  {w)  Story's  Eq.  Pl.  483.     Coop.  Eq.  PL 

Hardr.   160.      Coop.  Eq.  PL   81,  215.  87.    Berkley  ▼.  Ryder,  2  Yea.  633,  637. 

Lobe's  Eq.  PL  24.  (x)  Id.  484.    Milf.  203. 

(li)  Mason  t.  Gardiner,  4  Bro.  C.  C. 
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in  the  cross  cause  until  the  original  bill  is  answered.(y)  Our  practice  is 
not  materially  variant  from  this.  The  42d  rule  requires  the  complain- 
ants in  a  cross  bill,  who  are  defendants  in  the  original  bill,  to  put  in  and 
perfect  their  answer  to  the  original  bill  before  they  can  enter  an  order 
to  compel  an  answer  to  the  cross  bill ;  unless  otherwise  specially  direct- 
ed by  the  court. 

The  complainant  in  the  original  suit  does  not  waive  his  right  to  an 
answer  by  getting  an  order  for  time  to  answer  the  cross  bilL(z) 


SECTION  VL 


PROCEEDINGS   UPON. 


Staying  proceedings  in  original  suit  >]  The  complainant  in  the  origi- 
nal suit  is  not  obliged,  in  any  case,  to  stay  proceedings  therein  upon  the 
filing  of  a  cross  bill,  except  by  a  special  order  of  the  court.  And  it  is 
not  a  matter  of  course  for  the  court  to  stay  the  proceedings  in  the  origi- 
nal suit,  in  any  case,  except  where  the  defendant  in  the  cross  suit  is  ia 
contempt  for  not  answering.(a)  If  the  complainant  in  the  cross  bill 
wishes  to  stay  the  proceedings  in  the  original  suit,  the  cross  bill  should 
be  filed  on  oath,  and  a  certificate  of  counsel  should  be  obtained  stating 
that  he  believes  a  stay  of  proceedings  in  the  original  suit  to  be  necessa- 
ry for  the  attainment  of  justice  in  the  cause,  and  that  the  cross  bill  is 
not  intended  for  delay.(i) 

Notice  of  the  application  to  stay  proceedings  must  be  given  to  the 
adverse  party .(c) 

.  Ail  the  complainants  in  the  cross  bill  must  join  in  this  application. 
And  to  entitle  them  to  an  order  to  stay  the  proceedings,  it  is  necessary 
the  matters  stated  in  the  cross  bill  should  be  swoiti  to  by  some  person 
who  knows  the  fact8.(€l) 

If  the  cross  bill  is  not  filed  before  or  at  the  time  of  answering,  the  de- 
lay must  be  accounted  for,  or  the  proceedings  will  not  be  stayed.(e) 

An  order  to  stay  proceedings  in  the  original  suit  until  answer  to  the 


(y)    Harris   t.  Harris,  Tur.  Si  Rasa.  (b)  Id.  ib. 

166.  •  (c)  Id.  ib. 

(z) T.  Soathall,  1  Yoange,  330.  (d)  Talmage  v.  Pell,  9  Paige,  410. 

(a)  White  T.  Buloid.  8  Paige,  164.  (e)  White  v.  Buloid,  tuffra. 
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cross  bill,  will  not  prevent  the  complainant  from  making  a  motion  on 
aDy  incidental  or  collateral  matter.(/) 

Compelling  answer  to  cross  bill.]  As  before  mentioned,  the  com- 
plainants in  a  cross  bill  who  are  defendants  in  the  original  snit  must  put 
in  and  perfect  their  answer  to  the  original  bill  before  they  will  be  enti- 
tled to  an  order  to  compel  an  answer  to  the  crotts  bill ;  unless  the  court 
shall  otherwise  specially  direci.(g) 

Order  that  both  causes  be  heard  together.']  After  both  causes  are  at 
issue  or  in  a  situation  to  be  heard,  the  complainant  in  the  cross  suit  may 
have  an  order  that  they  be  heard  together.  But  the  delay  of  the  com- 
plainant in  the  cross  suit  will  not  be  permitted  to  delay  the  hearing  of 
the  original  cause.(A) 

An  order  must  be  obtained,  when  both  causes  are  ready,  that  they  be 
brought  on  together.  This  is  on  a  motion  ex  parte,  and  a  eopy  of  the 
order  should  be  served.(i) 

Effect  of  taking  cross  bill  as  confessed.]  If  a  cross  bill  is  taken  as 
confessed,  it  may  be  used  as  evidence  against  the  complainant  in  the  ori- 
ginal suit,  on  the  hearing,  and  will  have  the  same  effect  as  if  he  had  ad- 
mitted the  same  facts  in  an  answer.(i!r) 

Effect  of  amending  original  bill]  If  the  complainant  amends  the 
original  bill,  in  material  points,  subsequent  to  the  filing  of  the  cross  bill, 
the  amended  bill  will  be  considered  a  new  bill,  and  he  thereby  loses  his 
priority .(2)    And  this,  whether  the  amendments  are  material  or  not.(m) 

Such  anaendment,  however,  will  not  stay  the  proceedings  in  the  ori- 
ginal suit.  A  motion  must  be  made  by  the  complainant  in  the  cross  suit 
that  the  proceedings  be  stayed  until  the  complainant  shall  have  answered 
the  cross  bill.(fi) 

Abatement  of  original  suit.]  If  an  original  bill  is  abated  by  the  mar- 
riage of  a  complainant,  and  a  cross  bill  is  then  filed,  the  priority  of  the 
original  bill  islost.(o) 

Evidence.]  It  is  a  rule  in  the  English  practice,  and  was  so  here  be- 
fore secret  examinations  were  abolished,  that  evidence  in  a  cross  cause 
taken  after  publication  in  the  original  suit,  cannot  be  read  at  the 
hearing,  to  any  point  to  which  testimony  has  been  taken  in  the  latter.(p) 


(/)   Howth  T.    Howtb,  1  How.  Eq.  Roe,  2  P.  Wms.  435.    LoDff  t.  Burtoow 

Side,290.  2Alk.218. 

(e)  Rale  42.  (m)  Johnson  t.  Freer,  2 Cox'e  Ca.  371. 

(K)  White  ▼.  Bnloid,  2  Paige,  164.  Noel  t.  King,  2  M&d.  Rep.  392. 

(1)  Hand's  Sol.  Ass.  106.     Hinde,  54.  (n)  Noel  t.  King,  sujrra, 

{k)  White  ▼.  Boloid,  supra.  (0)  Smart  t.  Floyer,  Dick,  260. 

(/)  Labels  Eq.  PI.   104.     Steward  r.  (p)  Field  r.  Schiefielin,  7  John.  Cb. 

Rep.  252. 
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And  ia  White  v.  Buloid,{q)  this  rule  is  sanctioned  where  the  proofs  have 
been  closed.  In  that  case  some  witnesses  had  been  examined ;  which 
the  chancellor  held  not  suflScient  to  prevent  the  filing  of  a  cross  bill ; 
and  extended  the  time  for  taking  proofs  for  forty  days  after  the  defen- 
dant had  answered  the  cross  bill. 

The  depositions  in  the  cross  cause,  to  distinct  matters,  can  of  course  be 
read ;  and  if  no  witnesses  have  been  examined  in  the  original  suit^  the 
testimony  in  the  cross  suit  can  be  used.(r)  So,  if  no  witnesses  are  ex- 
amined in  the  cross  suit,  the  depositions  in  the  original  suit  may  be  read. 
But  the  point  in  issue  must  be  the  same  in  both  causes.(9) 

It  appears  to  be  the  regular  practice  to  procure  a  preliminary  order 
for  reading,  in  the  one  cause,  the  pleadings  and  proofs  in  the  other — 
saving  just  exceptions.(f) 

But  it  is  also  stated  that  where  the  two  causes  are  set  down  to  be 
heard  together,  no  previous  order  is  requisite.(u) 

The  testimony  taken  in  a  cross  cause  may  be  read,  although  the  bill  be 
dismissed.(v) 


CHAP.  X. 

BILL  TO  PERPETUATE  TESTIMONY. 

Sect.  1.  When  it  mat  be  Brought. 

2.  Form  of. 

3.  Defence  to,  and  other  Proceedings  upon. 


SECTION    1. 


WHEN   IT  MAY   BE    BROUGHT. 


When  a  person  interested  in  any  property  is  in  danger  of  losing  the 
evidence  of  his  right  before  it  can  be  judicially  investigated,  he  may  file 


ft)  2  Paige,  164.  (u)  I  Howard,  895.    3  Fow.  Ex.  Pr. 

(r)  WOford  t.  Beaaelev,  3  Atk.  501.     166. 


Christian  T.  Wrenii,Bnnb.  391.  (o)  Labiere  t.  Genoa,  3  Yes.  sen. 

(0  ChriBtian  t.  Wrenn,  sujfra.  579.    1  How.  Eq.  Side,  293. 
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a  bill  against  the  persons  who  will  be  benefitted  by  the  loss,  to  examine 
the  witnesses  and  perpetuate  their  testimony  .(a)  The  sole  object  of 
such  a  bill  is  to  assist  other  courts,  and  to  preserve  evidence  to  prevent 
future  litigation.(6) 

In  order  to  maintain  a  bill  to  perpetuate  testimony,  the  complainant 
must  be  interested ;  and  an  expectancy,  however  strong,  is  not  a  suffi- 
cient interest.  Thus,  neither  the  next  of  kin  nor  heir  at  law  of  a  lunatic, 
though  that  lunatic  be  intestate,  and  morally  and  physieally  in  the  most 
hopeless-state,  has  such  an  interest  as  will  enable  him  to  maintain  a 
bill  for  the  perpetuation  of  testimony;  for  the  law  never  deems  a  recov- 
ery impossible  during  life.(c)  But  any  actual  interest,  however  small  in 
value,  whether  it  be  absolute  or  contingent,  and  however  remote  in  en- 
joyment, is  sufficient(£{)  It  has  even  been  said  that  if  persons  having* 
mere  expectancies  shall  have  entered  into  any  contract  with  respect  to 
them,  they  may  maintain  a  bill  to  perpetuate  the  evidence.(e)  So  any 
person  having  an  interest  in  remainder  or  reversion  after  an  estate  for 
life,  may  file  such  a  bill.(/) 

But  the  court  will  not  protect  every  interest  by  perpetuating  evidence ; 
as,  for  instance,  if  it  be  such  as  may  be  immediately  barred  by  the  per- 
son against  whom  the  bill  is  brought ;  for  it  would  be  a  fruitless  exer- 
cise of  power.(g-) 

It  has  been  said  not  to  lie  for  trivial  things,  as  rights  of  cotnmon,  or 
ways,  or  water  courses ;  or  at  least  not  imtil  after  a  recovery  at  law^A) 

A  tenant  in  tail  in  remainder  has  a  sufficient  interest  to  perpetuate 
testimony  of  his  legitimacy.(f )  But  not  to  perpetuate  the  testimony  of 
his  marriage,  in  order  to  prove  hereafter  that  his  issue  are  legitimate. 
The  evidence  is  required,  not  to  maintain  his  own  interest,  bot  the  pos- 
sibility of  his  issue,  and  they  have  not  sufficient  interest.  This  is  similar 
to  the  case  of  an  heir  apparent ;  the  issue  in  tail  have  only  an  expecta- 
tion, not  an  interest. (A:)  But  where  the  husband  is  legal  tenant  in  tail 
in  remainder,  the  wife  may,  it  seems,  in  respect  to  her  dower,  have  suf- 
ficient interest  to  perpetuate  the  testimony  of  her  marriage.(/) 

If  persons  who  have  not  a  present  estate  assign  their  expectations  the 


(a)  Welf.  Eq.  PI.  139.  (/)  Coop.  Eq.  PJ.  53.     Smith  r.  AttV 

(*)  Coop.  Eq.  PI.  68.     Story'i  Eq,  PL  General,  there  cited.     1  Vern   105       • 

^^?.  (^)  6Ve8.26l,2,3.     Coop.  53.' 

(c)  Lord  Donley    t.   Filzhardinge,    6  (A)  SackviJle  v,  Ayle worth.   I   Van. 

Ve«.    260.     Sackville    v.    Ayleworth,     1  105. 

Vern.  105 ;  1   Eq.  Abr.  234,  S.  C.     May  (i)  6  Ves.  261. 

▼.  Armatrong,  3  J.  J.  Mareh.  260.  (k)  Allan  v.   Allan,  15  Ves.  136    6 

W  15  Ves.  136.  Ves.  261.     Earl  of  BeJfaat  y.  Chicheeier, 

(e)  Lord  Dardey  t.  Fitzhardinge,  su-  2  Jac.  &  W.  439. 

?"•  '  (0  15  Ves.  134. 

YoL.  U.  18 
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assignees  have  a  sufficient  interest  to  perpetuate  the  testimony  of  the 
contract  of  assignment ;  but  the  next  of  kin  of  a  lunatic  has  not  such  an 
interest  in  his  property  as  to  entitle  him  to  maintain  this  bill.(f7i)  The 
being  a  next  of  kin  or  heir  apparent  is  not  a  sufficient  interest.(n) 

It  is  necessary  also  that  the  defendant  must  be,  or  claim  to  be  inter- 
e8ted.(o)  Thus,  a  tenancy  in  tail  in  remainder  is  a  sufficient  interest  in 
the  defendant  in  &  question  as  to  the  legitimacy  of  prior  remaindermen. 
80  in  a  bill  by  tenant  in  tail  in  remainder,  to  establish  his  legitimacy, 
where  his  younger  brothers  having  subsequent  remainders  are  defendants, 
there  is  no  objection  to  make  further  remaindermen  defendants,  particu- 
larly if  the  brothers  are  infants.(p) 

Some  ground  of  necessity  for  perpetuating  the  testimony  must  also  be 
shown  ;  as  that  the  party  is  in  danger  of  losing  his  witnesses  by  sickness, 
age,  or  death  \{q)  or  by  departure  from  the  state.(r)  It  will  not  lie, 
however,  where  the  necessity  of  the  witness^  going  abroad  is  of  the 
complainant's  own  creating.(^) 

Where  the  party  claiming  the  perpetuation  of  evidence  can  bring  a 
present  suit,  he  must  show  that  it  has  been  commenced  ;  or  he  must 
show  his  present  inability  to  sustain  an  aetion.(^)  And  generally  the 
bill  must  show  either  that  the  facts  to  which  the  testimony  of  tlie  wit- 
nesses proposed  to  be  examined  relates,  cannot  be  immediately  investi- 
gated in  a,  court  of  law  ;  or  if  they  can  be  so  investigated,  that  the  sole 
right  of  action  belongs  exclusively  to  the  other  party  or  that  the  other 
party  has  interposed  some  impediment,  (as,  an  injunction,)  to  an  imme- 
diate trial  of  the  right  in  the  court  of  law.(u) 

A  bill  of  this  nature  must  be  brought  before  the  matter  can  be  judi- 
cially investigated.  Thus,  it  does  not  lie  by  a  devisee  against  a  purcha- 
ser without  notice  of  the  will,  until  after  the  will  is  established,  where 
there  is  no  impediment  to  an  immediate  investigation  at  law,(t?)  or  by  a 
tenant  in  tail  out  of  possession,  until  he  has  recovered  possession  by 
ejectment,  where  there  i9  no  impediment  to  an  investigation  at  ]aw.(tr) 


(m)  1  Vera.  106.     Milf.  61.    Allan  t.  (r)  Mitf.  PI.   62,  148,  n.     North  t. 

Allan,  15  Ve».  136.  Gray,  Dick,  14.     Cox  ▼.  Colley,  id.  55. 

(n)  Id.  ib.  (5)  East  India  Company  v.   Naish, 

io)  Welf.  £(].  PI.  141.     Duke  of  Dor-  Bunb.  320. 

•et  V.  Girdler,  Free,  in  Ch.  631.     1  Vem.  (0  Mitf.  PI.  52,  n.     Dew  ▼.  Clarke,  I 

308,  312,  354,  441.     3  Bro.   C.  C.  481.  Sim.  &  Stu.  114. 

3  P.  Wms.  77.  (m)  Angell  v.  Angell,  1  Sim.  &  Stu. 

(;?)  Milf.  PI.  63.    Coop.  PI.  56.    1  Sim.  83.     Mitf.  62.     Story's  Eq.  PI.  246, 

&>  Stu.  93,  note.    Teale  v.  Teale,  id.  386.  (v)  Bechinall  ▼.  Arnold,  1  Vern.  354. 

(q)  Cann  V.  Caiin,    1  P.  Wms.  668.  Parry  ▼.  Rogers,  id.  441.  Dorset  t.  Gird- 

Angall  V.  Ang^U^  1  Sim.  &  Sin.  90.    3  ler,  Prec.  in  Ch.  631. 

F-  Wms.  77.  (to)  Bradlyn  v.  Ord,  1  Atk.  571. 
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A  deed  being  lost,  »r  in  the  hands  of  the  defendant,  is  not  such  an  im- 
pediment to  a  trial  at  law  as  to  support  the  bill.(j:)  The  bill  does  not 
lie  before  trial,  if  there  is  no  impediment  to  a  trial  at  law,  and  no  fear 
of  the  death  of  the  witness  before  trial  .(y) 

And  whore  a  person's  right  of  fishery  or  of  common  is  actually  dis- 
turbed, so  that  an  action  may  be  maintained,  a  bill  of  this  nature  does 
Dot  lie  until  after  the  trial.(z)  But  a  person  in  possession  who  has  been 
threatened,  but  not  so  disturbed  as  to  enable  him  to  support  an  action, 
nmy  maintain  the  bill  before  action  commenced.(a) 

So  the  bill  lies  by  a  devisee,  where  lands  are  devised  by  will,  and 
there  is  no  occasion  or  opportunity  to  establish  the  will  at  law.(&)  And 
a  bill  to  perpetuate  testimony  in  aid  of  an  action  will  lie  before  action 
brought,  if  the  defendant  prevents  the  bringing  of  the  action.(c)  So  it 
lies  before  a  trial  at  law  where  the  defendant  has  obtained  an  injunction 
against  the  plaintiff's  proceeding  in  ejectment,  and  the  plaintiff  has  a 
verdict  for  another  part  of  the  same  estate,  upon  the  same  title.(el) 

So,  also,  if  an  important  fact  is  in  the  knowledge  of  only  one  or  two 
witnesses,  a  bill  of  this  nature  lies.(6) 

It  is  said  that  bills  to  perpetuate  testimony  seem  to  be  received  with 
caution,  if  not  regarded  with  jealousy  by  the  court.(/)  Yet  it  is  on 
the  other  hand  observed  by  Mr.  Mitford,  that  as  the  object  of  this  juris- 
diction is  to  assist  other  courts,  and  by  preserving  evidence,  to  prevent 
future  litigation,  there  are  few  cases  in  which  the  court  will  decline  e^* 
ercising  it.  A  demurrer  to  a  bill  seeking  the  benefit  of  it  will  therefore 
seldom  \ie.(g) 

It  has  been  held  in  Ireland,  that  a  bill  for  a  discovery  and  to  perpet* 
nate  evidence  in  aid  of  a  defence  to  an  action  at  law  on  a  contract,  might 
be  sustained,  although  the  discovery  and  evidence  are  to  establish  that 
the  contract  was  void  as  being  corrupt,  illegal}  and  unconstitutional,  and 
that  both  [larties  were  in  pari  delicto,{h) 


(jp)  North  V.  Gray,l  Dick.  14.  1  Ves.  jan.  449.    Throckmorton  t.  Grif- 

(y)ADj^env.  Angell,  1  Sim.  &  Stu.  fin,  Toth.  18. 

S3.  Teale  v.  Teale,  id.  385.   Coop.  Eq.  (i)  Cox  v.  Colley,  1  Diok.  55. 

PI.  53.  (e)  Welf.  Eq.  PI.   142.     Milf.  Eq.   PJ. 

(s)  Welf.  Eq.  PU143.  150.     2  Bro.  C.  C.  641.     4  id.  150. 

(«)  Doreei  ▼.  Gifdler,  Free,  in  Ch.  if)  Welf.  PI.   143.    Gann  ?.  Caon,  I 

531.  Moodalay  ?.  Morton,  1  Bro.  C.  C.  P.  Wms,  568.     6  Ves.  857. 

469.  {g)  Mitf.  PL  149. 

{b)  Wyai's  Prac.  Reg.  74.  ih)   Lonpfield    v.    Anbrey,    1    Hogan» 

(c)  Mitf.  PL  59.    Cresset  t.  Mitton,  300;  2  UoiXof,  426,  S.  C. 


140  OT  THE  DIFFERENT  KINDS  OF  BILLS.  [Book  IV. 


SECTION   IL 


FORM    OP. 


The  matter  touching  which  the  complainant  is  desirous  to  acquire  evi- 
dence should  be  particularly  stated  in  the  bill,  so  that  the  interrogatories 
on  both  sides  may  be  directed  to  the  true  merits  of  the  controversy.(t) 
Thus,  in  a  bill  to  perpetuate  testimony  to  a  right  of  common  it  is  not 
sufficient  to  charge  that  the  tenants,  owners  and  occupiers  of  the  lands, 
in  right  thereof  or  otherwi^Cy  have  a  right  of  common  of  pasture,  without 
showing  whether  the  common  is  appendant  or  appurtenant.(Ar)  Or  if  it 
relate  to  a  right  of  way,  it  must  set  forth  the  way  per  et  trans,  as  in  a 
declaration  at  law.(Z)  So  where  the  bill  seeks  to  perpetuate  the  testi- 
mony of  witnesses  to  a  will,  it  is  proper  in  the  bill  to  set  forth  the  whole 
wiU  in  hcBc  verba.{fn) 

The  bill  must  also  show  the  matter  touching  which  the  complainant 
is  desirous  to  give  evidence ;  that  the  complainant  has  an  interest  in  the 
subject,  and  the  nature  of  that  interest ;  and  the  interest  of  the  defen- 
dant to  contest  the  complainant^s  title.(n) 

The  title  of  the  complainant  ought  to  be  plainly  yet  succinctly  stated, 
and  that  with  all  necessary  and  convenient  certainty  as  to  the  material 
facts,  and  as  to  the  time,  place,  manner,  and  other  incidents.  There- 
fore, where  a  bill  brought  to  perpetuate  testimony  regarding  the  title  of 
the  complainant  to  a  tract  of  land,  stated  that  A.  B.  at  a  certain  time 
executed  and  delivered  to  the  complainant  a  deed  or  gift  of  such  land, 
in  and  by  which  deed  said  land  was  by  said  A.  B.  conveyed  to  the  com.- 
plainant ;  and  that  the  complainant  thereupon  executed  and  delivered  to 
the  s^d  A.  B.  a  lease  of  the  premises  during  his  life  and  determinable 
on  his  death ;  without  stating  what  species  of  estate,  and  quantity  of 
interest  were  granted,  or  whether  the  deed  was  absolute  or  conditional, 
it  was  held  that  the  bill  was  fatally  defective  both  as  to  the  matter  of 
the  compIainant^s  title  and  the  manner  of  stating  it.(o) 


(t)  Bartlett  y.  Hawker,  Mad.  Ch.  157.  (m)  Wyati's  Prac.  Reg.  74. 

Coop.  Eq.  PI.  63.  (n)    Welf.  Eq.  PI.    146.      Jerome   t. 

(A)  Cresset  v.  Milton,  3  Bro.  C.  C.  411.  Jerome,  6  Conn.  352. 

1  Ves.  449.  (o)  Jerome  v.  Jerome,  supra, 

(/)  Gell  V.   Haywood,  1  Vern.  3r 

Coop.  C6. 


I*). 
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In  the  next  place  the  bill  mast  show  some'  ground  of  necessity  for 
perpetuating  the  eFidence  :  as  that  the  facts  to  which  the  testimony  of 
the  witnesses  proposed  to  be  examined  relates  cannot  be  immediately 
iovesti^ated  in  a  court  of  law :  or  if  they  can  be  so  investigated,  that  the 
sole  right  of  action  belongs  exclusively  to  the  other  party ;  or  that  the 
other  party  has  interposed  some  impediment  (as,  for  instance,  an  in- 
janction)  to  an  immediate  trial'  of  the  right  in  the  suit  at  law,  so  that 
before  the  investigation  can  take  place  the  evidence  of  a  material  wit- 
ness is  Hkdy  to  be  lost  by  his  death  or  departure  from  the  country.(p) 
In  the  former  case  the  bill  must  allege  that  the  complainant  is  in  pos- 
session of  the  property,  or  the  right,  without  any  disturbance  by  the 
other  party,  upon  which  an  action  at  law  can  be  founded.(9)  In  the 
latter  case  the  bill  must  allege  the  specific  facts  on  which  the  complain- 
aat  puts  his  case ;  and  also  that  the  witnesses  are  old,  or  infirm,  or  in 
ill  health,  and  not  likely  to  live.(r)  Without  such  allegations  the  bill 
will  be  clearly  demurrable ;  since,  if  the  subject  matter  is  capable  of  be- 
ing immediately  investigated  at  law,  there,  is  no  ground  for  perpetuating 
the  testimony ;  but  it  will  be  the  party's  own  laches  not  so  to  try  his 
right.(tf) 

Where  the  bill  is  framed  on  the  ground  that  the  testimony  of  a  wit- 
ness  may  be  lost  by  his  death,  or  departure  froni  the  state  before  the 
case  can  be  investigated  in  a  court  of  law,  it  seems  proper  also,  in  order 
to  avoid  objection,  to  annex  to  it  an  affidavit  of  the  circumstances  by 
which  the  evidence  intended  to  be  perpetuated  is  in  danger  of  being 
lo6t(/)  This  practice  is  adopted  in  other  cases  of  bills  which  have  a 
tendency  to  change  thejuri8diction.of  a  subject  matter  from  a  court  of 
law  to  a  court  of  equity.(u) 

When  the  bill  is  sworn  to,  however,  it  will  be  sufficient  to  state  the 
circumstances  in  the  bill.    No  other  affidavit  will  be  necessary. 

A  bill  ot  this  nature  need  not  offer  to  pay  what  is  due  on  a  usurious 
contract ;  or  offer  to  waive  penalties.'(v) 

The  prayer  of  the  bill  requires  attention.  It  should  pray  leave  to  ex- 
amine witnesses  touching  the  matters,  stated,  to  the  end  that  their  testi- 
mony may  be  preserved  and  perpetuated.(t£7)    It  should  also  pray  the 


0»)  Story's  Eq.    PI.  245.      KngeW  ▼.  .  83.    Dow.  v.  Clark,  id.    108.    Parry  t. 
AngeJl,  1  Sim.  A  Stu.  83.    Darsley  t.     Rogers,  1  Vern.  441. 
Fitzbardinge,  6  Vea.  260,261.  (0  Earl  of  Suffolk  ▼.  Greea,  1  Atk. 

(q)  Id.  346.  Coop.  Eq.  PI.  53.  450.    Mitf.  PI.  52,  150. 

(f)  MaaoD  T.  Goodbnrne,  Rep.  Temp.        {u)  Story's  Eq.  PI.  248. 
Finch,  391.     Story's  Eq.  PI.  247.  (v)  Suffolk  v.  Green,  1  Atk.  450. 

W  Angell  T.    Angell,  1  Sim.  A  Sta.         (w)  Mitf.  Eq.  PI.  51.    Coop.  Eq.  PL 

52. 
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proper  prociess  of  subpcena,  but  it  should  not  pray  that  the  defendant 
may  abide  such  order  and  decree  as  the  court  shall  think  proper  to  make  ; 
for  that  will  turn  it  into  a  bill  for  relief,  which  is  inconsistent  with  the 
nature  of  a  bill  to  perpetuate  testimony.(i;) 

Care  should  also  be  taken  not  to  mix  up  in  the  bill  matters  which  may 
require  very  different  decretal  orders,  as  to  the  publication  of  the  testi- 
mony ;  otherwise  it  will  be  demurrable.(y) 


SECTION    IIL 

DEFENCE  TO,  AND  OTHER  PROCEEDINGS  UPON. 

Defeyice.]  The  defence  to  a  bill  to  perpetuate  testimony  is  the  same 
4is  in  other  cases,  by  demurrer,  plea,  or  answer,  according  to  the  nature 
of  the  case.(2;)  To  a  bill  to  prove  a  will  and  to  perpetuate  testimony, 
the  defendant  may  plead  that  he  is  a  purchaser  without  notice  of  the 
will,  and  insist  that  if  the  complainant  has  a  title  he  may  immediately 
proceed  at  law.(a) 

It  has  been  before  observed  that  a  denmrrer  will  seldom  lie  to  a  bill  of 
this  nature.(6)  Bat  if  it  clearly  appears  that  jurisdiction  does  not  arise 
upon  the  case  made  by  the  bill,  a  demurrer  will  hold  ;(c)  as  where  spe- 
cific allegations  of  the  facts  upon  which  the  complainant  claims  the  aid 
of  the  court,  are  not  made  by  the  bill.(rf)  So  if  the  bill  should  pray  re- 
lief, it  will  of  course  be  demurrable.(e)  But  it  has  been  held  that  where 
relief  and  discovery  prayed  by  the  bill  were  both  demurrable,  that  the 
defendant  could  not  demur  to  so  much  of  the  bill  as  sought  to  perpetu- 
ate testimony.(/) 

Amending  bilL]  Where  the  bill  is  to  perpetuate  testimony  and  also 
for  relief,  the  court  wiff  frequently  >allow  the  complainant  to  amend  his 
bill  by  striking  out  the  relief ;  even  after  the  testimony  has  been  taken 
under  it ;  and  thus  give  effect  to  it.(§') 


(jr)    Rose     ▼.   Gannell,  3    Atk.     439.        (d)  Lord  North  v.  Lord  Grey,  Dick. 

Vaugham  v.    Fitzgerald,  1  Sch.  &  Lef.  14.    1  Sim.  &  Sta.  89. 

316.  Jerome    v.  Jerome,  6  Conn.  Rep.  (»)  Rose  ▼.  Gannell,  Aik.  439.  Dal- 

352.     Coop.  Eq.  PI.  62.  tony.  Thomson,  Dick.  37.      Jerotae  t. 

(y)  Dew  V.  Clark,   1  Sim.  &  Stu.  108.  Jerome,  5  Conn.  Rep.  352. 

(z)  Welf.  Eq.  PI.  146.  (/)  1  Atk.  450.     Thorpe  v.  Macau- 

(a)  Bechinal  v.   Arnold,  1   Vern.  654.  ley,  6  Mad.  218.     Shackell  v.  Macaa'ey, 
See  Beames  on  Plefs,  241.  2  Sim.  &  Stu.  79. 

(b)  Ante,  p.  139.  (g)  Vaughan  v.  Fitzgerald,  1  Sch.  & 

(c)  Mitf.  Pi.  149, 150.  Lef.  316. 
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Dismissing  bUl]  A  bill  to  perpetuate  testimony  may  be  dismissed 
for  want  of  prosecution,  at  any  time  before  replication  and  ezamina- 
tioD.(A)  But  after  that  time  the  motion  would  be  irregular ;  the  prop- 
er application  then  being  that  the  complainant  may  proceed  to  perfect 
the  examination  of  his  witnesses  within  a  given  time,  or  that  he  pay  the 
defendant  bis  costs.(f) 

If  the  cause  should  be  improperly  brought  to  a  hearing  it  will  be 
dismissed.  But  the  depositions  taken  may  still  be  used  as  evidence, 
even  though  the  bill  is  dismissed.(Jt) 

Testimony.]  A  bill  to  perpetuate  testimony  is  never  brought  to  a 
heariDg.(/) 

The  complainant  compels  the  appearance  and  answer  of  the  defen- 
dants, and  the  suit  is  proceeded  with  in  the  usual  way,  by  filing  a  rep- 
lication and  issuing  a  commission  or  subpoena  for  the  examination  of 
witnesses.(m) 

After  witnesses  have  been  examined  under  «a  bill  to  perpetuate  testi* 
ZDOoy,  filed  by  the  defendant  in  an  ejectment  suit,  in  which  the  plaintiff 
afterwards  obtained  a  verdict,  and  then  commenced  another  ejectment, 
leave  has  been  given  to  examine  under  the  bill  one  of  the  defendant's 
witnesses  who  was  examined  at  law.(n)  The  depositions,  if  taken  ex 
parte  without  notice,  will  be  suppressed.(o)  By  the  English  practice, 
the  court  will  not  permit  the  depositions  taken  under  a  bill  of  this  na- 
ture to  be  published,  excepting  in  support  of  a  suit  or  action  ;  and  then 
only  after  the  dea'th  of  the  witness,  or  in  case  of  his  being  sick,  or  inca- 
pable of  travelling,  or  being  prevented  by  accident  from  attending  to  be 
examined.(p)  And  the  publication  of  depositions  for  the  purpose  of 
perfecting  the  title  to  an  estate,  will  not  be  allowed,  even  where  the  wit- 
nesses are  dead.(9) 

And  to  obtain  the  order  to  publish  the  depositions,  a  notice  of  motion 
must  be  served,  supported  by  an  afi[idavit  that  they  are  necessary  to  be 
made  use  of  on  the  complainant's  behalf;  and  that  the  witnesses  are 
dead,  or  so  aged,  or  so  infirm,  that  they  cannot  travel  to  give  evidence 
without  danger  of  life ;  or  that  they  will  be  out  of  the  state  at  the  time 


(A)  Anoo.  1  Amb.  237.     1  Ves.  498.  (n)  Anon,  cited  in  Palmer  ▼.    Aylea- 

(t)  Wright  ▼.  Talham,  2  Sim.   459.  bury,  15  Yes.  300. 

Barbara  v.  LoDgman,  id.  460.  (o)  Loveden  v.  Milford,  4  Bro.  C.  C. 

{k)  HaU  ▼.   Hoddesdon,  2  P.  Wms.  540. 

162,163.    Anon.  2 Ves.  497.     Anonym.  (p)   1    Siriih,  366.     Morrison  t.   Ar- 

Abra.  Rep.  237.  nold,  19  Ves.  669.     Barnsdale  ▼.  Lowe,  2 

(0  Vaogban  ▼.  Fitzgerald,  1  Sch.  &  Russ.  &  My.  142. 

Lcf.  316.  (9)  Teale    v.  Teale,   1  Sim.    &  Stu. 

(m)  I  Smith,  366.   Welf.  Eq.  PI.  147.  386. 
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of  the  trial.  Upon  this,  the  order  is  drawn  up  accordingly.(r)  If  only 
the  deposition  of  one  witness,  or  any  number  less  than  the  whole  of  the 
witnesses  is  to  be  published,  the  officers  of  the  court  will  be  directed 
not  to  publish  the  depositions  of  the  other  witne88e6.(«) 

Costs.'\  The  defendant  is  entitled  to  apply  by  a  motion  or  petition  of 
course  for  his  costs,  immediately  after  the  witnesses  are  examined,  upon 
the  simple  allegation  that  he  did  not  examine  any  witnesse8.(0  Where 
a  devisee  brings  a  bill  of  this  sort  and  the  heir  at  law  only  cross  exam- 
ines the  witnesses,  he  is  entitled  to  his  costs ;  but  if  he  examines  wit- 
nesses to  encounter  the  will,  he  is  not.(ti) 

In  the  case  of  Mackrell  v.  Hunt,{v)  costs  of  perpetuating  testimony 
were,  under  the  circumstances,  allowed  to  a  purchaser* 

In  this  state,  bills  to  perpetuate  testimony  are  seldom  resorted  to  at 
the  present  day  ;  since  the  revised  statutes  have  given  a  much  cheaper 
and  more  expeditious  method  of  proceeding  to  accomplish  the  object, 
by  a  summary  application  to  an  officer  authorized  for  that  purpo8e.(ir) 


CHAP-    XL 


BILL  TO  EXAMINE  WITNESSES  DE  BENE  ESSE. 

This  species  of  bill  bears  a  close  analogy  to  bills  to  perpetuate  testi' 
mony,  and  is  often  confounded  with  the  latter.  But  it  stands  upon  dis^ 
tinct  considerations.(a)  Bills  to  perpetuate  testimony,  as  we  have  seen, 
can  be  maintained  only  in  cases  where  no  present  suit  can  be  brought  at 
law  by  the  person  seeking  the  aid  of  the  court  to  try  his  right.  Bills  to 
take  testimony  de  bene  esse^  on  the  other  hand,  are  sustainable  only  in 
aid  of  a  suit  already  depending.(i) 

A  bill  of  this  nature  may  be  brought  by  a  person  who  is  in  possession 
or  who  is  out  of  possession,  and  whether  he  is  plaintiff  or  defendant  iu 
thQ  action  at  law.(c) 


(r)  1  Smith,  366.  Chap.  7,  Part  3,  "  Proceedinga  to  pcrpct- 

W  Id.  ib,  uate  Teaiiroony." 

(0  Fouldea  t.  Midgley,  1  Ves.  A  B.  (a)  2  Story's  Eq.  ^  1513. 

138.    „               „  (b)  Angelf  v.  AngcU,  1  Sim.    &  Sto. 

•   (u)  Berney  v.  Eyre,  3  Atk.  387.  83.     Story'a  Eq.  PI.  260.     Coop.  Eq.  PI. 

(v)  2  Mad.  37.  n.  67.                                            .            ^ 

(w)  See  2  R.  S.  3W8,  Atk.  6  of  Title  3.  (c)  Story'a  Eq.  PI.  260. 
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The  object  of  the  bill  is  to  take  the  testimony  of  witnesses  for  a  trial 
at  law  in  cases  where  the  testimony  may  otherwise  be  lost;  as  where 
the  witnesses  are  aged  or  infirm,  or  are  about  to  depart  from  the  s(ate.(d) 
So  if  the  witness  proposed  to  be  examined  is  the  only  witness  to  the  mat- 
ter, on  account  of  the  general  uncertainty  of  human  life,  a  bill  will  lie 
to  take  his  testimony  de  bene  esse,  notwithstanding  he  is  not  either  aged 
or  infirm.(e)  In  general,  a  witness  is  not  treated  as  being  aged,  in  the 
sense  of  the  rule,  unless  he  is  seventy  years  old.(/)  But  if  he  is  in- 
firm or  in  ill  health,  to  an  extent  likely  to  destroy  his  life,  or  to  prevent 
his  attendance  at  the  trial,  his  testimony  may  be  taken,  whatever  his 

If  a  witness  is  going  out  of  the  jurisdiction  of  the  court,  althouo:h 
only  into  a  state  or  country  under  the  same  general  sovereignty,  his  tes- 
timony may  also  be  taken  ;  as  for  example,  if  he  is  going  from  England 
to  Scotland,  or  in  this  country,  from  one  state  to  another.(A) 

In  framins;  the  bill,  care  should  be  tajken  to  allege  all  the  material 
facts  upon  wt^ich  the  right  to  maintain  it  depends^  whether  it  is  depen- 
dent upon  the  age  or  the  infirmity  of  the  witness,  or  his  being  about  to 
depart  from  the  country,  or  his  being  the  only  witness.(i)  And  there 
should  also  be  an  affidavit  annexed  to  the  bill  of  the  circumstances  by 
which  the  evidence  intended  to  be  perpetuated  is  in  danger  of  being  lost, 
as  by  death,  departure  from  the  country,  or  other wise.(A:)  This  affida- 
vit should  be  positive  as  to  the  material  facts.  Thus,  for  example,  if 
it  relies  upon  the  fact  that  the  witness  is  the  only  witness  to  a  material 
fact,  it  will  not  be  sufficient  for  the  affidavit  to  state  that  he  is  so  in  the 
belief  of  the  party  ;  but  it  must  be  positively  stated  that  he  is  the  only 
witness  who  knows  the  fact.(/) 

Depositions  taken  de  bene  esse  are  valid  only  in  the  cause  in  which 
they  are  taken,  and  against  those  who  are  parties  to  it,  and  claiming 
through  some  or  one  of  those  whose  interest  has  accrued  since  the  bill 
was  filed.(m) 

In  other  respects,  the  general  rules  already  stated  in  regard  to  bills  to 
perpetuate  testimony,  {ante,  p.  136,)  are  for  the  most  part  applicable  to 
bills  to  take  testimony  de  bene  esse,{n) 


(d)  Coop.  Eq.  PI.  67.    Story's  Equity  {h)  Botu  v.  Verelst,  3  Dick.  454.  Sto- 
PI.  250.  ry'8  Eq.  PI.  251. 

(e)  Shirley  ▼.  Earl  Ferrera,  1  P.  Wma.  (»)  Siory'i  Eq.  PI.  251. 

97.    Pearson  v.  Ward,  3  Dick.  648.  {k)  Corp.  Eq.  PI.  67.     1  Sim.  &  Sta. 

{/)  Coop.    Eq.   PI.   57.     Fitzhugh    y.  83,93.     IP.  Wma.  117. 

Lee,  Arab.  65.     13  Yes.  66, 261.  (/)  Rowe  t. ,  13  Ves.  261. 

(g)  Id.  ib.    Phillips  t.  Carew,    1  P.  (m)  Baobory  Peerage,  I  Mont.  Eq. 

Wms.  117.  Dig.  274. 

(n)  Story's  Eq.  PI.  963. 

Vol.  1L  19 
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Bills  of  this  nature  are  but  rarely  filed  in  this  state,  as  the  testimony 
of  witnesses  may  be  taken  d^  bene  esse  in  a  much  more  cheap  and  sim- 
ple manner  upon  a  summary  application  to  an  officeti  under  the  provis- 
ons  of  the  revised  statute8.(o) 

1 

(o)  See  2  R.  S.  301,  Art  Uand  308,  Art.  5. 
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SECTION    L 


in  what  cases  a  creditor's  bill  may  be  filed. 

Jurisdiction^  koto  crecUed.]  The  jurisdiction  of  the  court  of  chancery 
in  suits  brought  by  judgment  creditors  to  enforce  the  collection  of  their 
judgments,  after  having  exhausted  their  remedy  at  law,  although  it  may 
hare  existed  previously,  is  expressly  declared,  and  particularly  defined, 
by  the  revised  statutes ;  the  provisions  of  which  may  be  considered  as 
the  foundation  of  the  present  practice  of  the  court  in  such  cases.  Those 
provisions  are  as  follows : 
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Whenever  an  execution  against  the  property  of  a  defendant  shall 
have  been  issued  on  a  judgment  at  law,  and  shall  have  been  returned 
unsatisfied,  in  whole  or  in  part,  the  party  suing  out  such  execution  may 
file  a  bill  in  chancery  against  such  defendant  and  any  other  person,  to 
compel  the  discovery  of  any  property,  or  thing  in  action  belonging  to 
the  defendant,  and  of  any  property,  money,  or  thing  in  action,  due  to 
him,  or  held  in  trust  for  him ;  and  to  prevent  the  transfer  of  any  such 
property,  money,  or  thing  in  action,  or  the  payment  or  delivery  thereof, 
to  the  defendant,  except  where  such  trust  has  been  created  by,  or  the 
fond  so  held  in  trust  has  proceeded  from,  some  person  other  than  the 
defendant  himself  (a) 

The  court  shall  have  power  to  compel  such  discovery,  and  to  pre- 
vent such  transfer,  payment,  or  delivery,  and  to  decree  satisfaction  of 
the  sum  remaining  due  on  such  judgment,  out  of  any  personal  property, 
money,  or  things  in  action  belonging  to  the  defendant,  or  held  in  trust 
for  him,  with  the  exception  above  stated,  which  shall  be  discovered  by 
the  proceedings  in  chancery,  whether  the  same  were  originally  liable  to 
be  taken  in  execution  at  law,  or  not.(6) 

Nature  and  object  of  creditors^  bills.]  It  has  been  held  that  a  bill 
filed  under  these  statutory  provisions  is  a  bill  for  a  discovery  in  aid  of 
the  execution  at  law,  as  well  as  for  relief  against  property  which  cannot 
be  sold  on  execution.  And  that  upon  such  a  bill  the  complainant  is  en- 
titled to  a  discovery  of  all  the  real  estate  which  the  defendant  owned 
within  the  jurisdiction  of  the  court  of  law,  nt  the  time  of  docketing 
the  jndgment.(c)  The  complainant  is  also  entitled  to  a  discovery  of  all 
the  estate  or  property  which  the  defendant  had  at  the  time  of  filing  the 
bill,  or  putting  in  the  answer,  in  this  court,  although  it  is  out  of  the  ju- 
risdiction of  the  court  of  law ;  as  it  may  be  reached  through  the  medi- 
um of  this  court,  or  otherwise,  upon  the  discovery  being  made.(rf) 

In  the  case  of  Gleason  v.  Gage,{e)  the  chancellor  stated  that  the  ob- 
ject and  intent  of  the  statutory  provision  on  the  subject  of  creditor's 
bills  was  to  establish  and  declare  the  great  principle  decide:!  by  the 
court  for  the  correction  of  errors  in  Hadden  v.  Spader,  (20  John.  654,) 
that  the  creditor,  after  the  remedy  against  the  tangible  property  of  the 
debtor  had  been  exhausted  by  the  return  of  an  execution  unsatii^fied, 
might  come  into  this  court  for  the  purpose  of  obtaining  a  discovery  and 
payment  out  of  propsrty  of  the  debtor  which  could  not  be  otherwise 


(fl)  2  R.   S.    173,  ^  41.  (orig.  ^  38.)        (rf)  Id.  ib. 

(b)  Id.  174.  ^  4-2,  (orig.  4  3d.)  (t)  7  Paige,  123. 

(c)  Le  Roy  v.   Rogers,  3  Paige,  S34. 
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re^iched.  And  the  chtincellor  considerecl  it  the  diuy  of  the  court  to  ex- 
tend the  remedy  to  every  ctise  coming  clearly  within  the  spirit  and  in- 
tent of  the  statutory  provision.  And  he  stated  that,  for  that  reason,  it 
had  heen  already  decided  by  this  conrt,  that  a  creditor  by  a  decree  in 
equity  who  has  exhausted  his  remedy  by  ex^cutioi]  thereon  may  file  a 
bill  for  relief,  in  the  same  manner  as  a  creditor  by  judgment ;  although 
the  language  of  the  statute,  if  strictly  construed,  would  limit  the  reme- 
dy to  creditors  who  had  obtained  judgments  in  courts  of  common  law 
only. 

Tt  is  to  be  observed,  that  besides  the  statutory  creditor's  suit,  above 
referred  to,  and  to  which  it  is  our  purpose  to  direct  the  reader's  attention 
in  this  chapter,  there  is  another  class  of  persons  not  depending  upon 
any  statute,  which  are  also  called  creditor's  suits.  These  are  suits 
brought  for  the  administration  of  assets,  to  reach  property  fraudulently 
dis|:>osed  of,  &c.  The  bill  in  such  cases  is  filed  on  behalF  of  the  com- 
plainant and  all  others  standing  in  a  similar  relation,  who  may  come  in 
under  such  bill,  and  the  decree  to  be  made.  It  may  be  filed  by  sim- 
ple contract  creditors,  and  does  not  require  a  judgment  to  have  been  ob- 
tained. In  these  respects  suits  of  this  nature  differ  from  creditors'  suits 
authorized  by  the  statute. 

The  statutory  creditors'  bills,  which  we  arc  now  to  consider,  afford  n 
most  searching  and  efficacious  remedy  to  the  creditor.  And,  indeed,  af« 
ler  the  right  to  coerce  the  debtor  by  imprisonment  of  his  body  was 
abolished,  something  of  the  kind  was  necessary;  otherwise,  by  placing 
his  property  beyond  the  reach  of  an  execution  at  law,  a  debtor  might 
set  his  creditor  at  defiance.  While  it  is  the  policy  of  the  non-impris* 
onment  act,  therefore  to  relieve  the  unfortunate  debtor  from  imprison- 
ment, it  is  the  design  of  the  statute  authorizing  creditors*  bills,  to  compel 
him  to  surrender  all  his  property  and  effects  equitablcand  legal,  or  so  much 
thereof  as  is  necessary  to  satisfy  the  just  claims  of  his  creditors.  And 
the  court  of  chancery  will  not  permit  him,  by  any  shift  or  device,  to 
place  his  property  beyond  their  reach;  but  will,  upon  a  creditor's  bill 
filed  against  him,  assist  the  creditor  to  reach  the  debtor's  property  not 
otherwise  available,  and  apply  it  to  the  pnyment  of  his  debt. 

The  agents  usually  employed  to  effect  this  object  are,  a  discovery,  au 
injunction,  and  a  receiver. 

When  jyroper.]  The  court  has,  in  various  cases,  recognized  the  prin» 
ciple  of  the  statute,  that  after  a  party  has  proceeded  to  judgment  and 
execution  at  law,  he  may  file  a  creditor's  bill  to  reach  property  in  the 
bands  of  a  third  person,  or  which,  for  some  other  reason^  was  not  liab!« 
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to  executioa,(/)  And  a  creditor  by  decree  ia  chancery  is  entitled  to 
the  same  relief  upon  a  creditor's  bill  as  a  creditor  by  judgment  at 
Ia\\r.(g')  And  he  may  file  his  bill  to  reach  the  equitable  assets  of  the 
party  who  is  decreed  to  be  personally  liable  to  pay  the  debt,  upon  the 
return  of  an  execution  against  such  party  unsatisfied,  although  be  has 
not  exhausted  his  remedy  against  the  surety  of  such  party.(A) 

As  the  jurisdiction  of  the  court,  upon  bills  of  this  nature,  arises  from 
the  fact  that  the  complainant  is  unable  to  obtain  satisfaction  of  his 
judgment  by  seizing  property  under  the  execution,  he  must  show  that 
he  has  recovered  a  judgment,  or  obtained  a  decree,  and  issued  an  execu- 
tion, and  that  such  execution  has  been  returned  unsatisfied,  in  whole  or 
ia  part.(t)  He  must  make  a  bona  fide  attempt  to  collect  his  debt  by 
execution  against  the  defendant  And  where  the  judgment  is  against 
several  persons,  he  must  exhaust  his  remedy  by  execution  against  all, 
before  he  can  apply  to  this  court  for  relief;  unless  it  appears  that  the 
persons  against  whose  property  the  remedy  at  law  is  not  exhausted  stand 
in  the  situation  of  sureties,  and  that  the  bill  is  filed  with  their  assent 
^nd  for  their  bcnefit.(^)  And  it  is  a  good  plea  in  bar  to  such  a  bill  that 
the  defendant  had  property  out  of  which  the  complainant's  judgment 
might  have  been  satisfied,  wholly  or  in  ]>art ;  which  property  was  not 
levied  upon  by  the  officer  who  held  the  execution,  in  consequence  of 
•collusion  between  him  and  the  comp]ainant.(/) 

It  has  been  held  that  the  owner  of  a  bond  and  mortgage,  who 
has  recovered  a  judgment  upon  the  bond,  and  has  exhausted  his 
remedy  at  law  upon  the  judgment,  by  the  return  of  his  executioa 
thereon  unsaetisfied,  may  proceed  by  a  creditor's  bill  against  the  judg- 
ment debtor,  without  a  previous  foreclosure  of  the  mortgage ;  except  in 
a  case  where  the  mortgaged  premises  have  been  transferred  to  a  third 
person  as  the  primary  fund  for  the  payment  of  the  mortgage  debt.(f7») 
A  creditor's  bill  may  also  be  filed  upon  a  judgment  at  law,  after  the  re- 
earn  of  an  execution  unsatisfied,  although  the  complainant  has  brought 
a  suit  upon  such  judgment,  and  recovered  a  new  judgment  thereon.(n) 
And  where  the  right  to  file  a  creditor's  bill  once  exists,  by  the  return 


( f)  Candler  ▼.    Pettit,    1  Paigpe,  168.  (0  Child  ▼.  Brace,  4  Paige,  309. 
Edmeston    ▼.    Lyde,  id.    637.    Sizer  ▼.  (k)  Storms  ▼.  Rugbies,  1  Clarke,  148. 
Miller,  9  Paige,  605.    Wakemao  ▼.  Gro-  Kennedy  ▼.  Simons,  C.  W.  Dud.  Eq.  R. 
^er,  4id.  33.  141.     Monroe  v.  Cutter,  9  Dana,  93,  98. 

(g)  ClarksoB  ▼.  Depeyster,  3  Paige,  320.  Bethel!  ▼.  Wilson,  1  Dev.  &  Bat.  Eq  R. 
Crleason  ▼.  Gage,  7  id.  r23.  Speiglemyer  610.  Clarkson  ▼.  De  Peyster,  3  Paige, 
▼.  Crawford,  6  id.  S54.     Bank  of  Roches-  320. 

ter  V.  Emerson,  in  Chan*/,  Oct.  17,  1843.  (/)  Storm  ▼.  Badger,  8  Paige,  130. 

{h)  Speigleajer  v.  Crawford,  6  Paige,  (/n)  Palmer  ▼.  Foote,  7  Paige,  437. 

254.  (n)  Bates  v.  Lyons,  6  Paige,  85. 
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of  an  ez3cntfo.)  unsatisfied,  if  the  defendant  has  property  which  ui  the 
prrper  subject  of  u  sale  on  execution,  but  which  has  been  fraudulently 
aligned  or  incumbered;  and  has  other  property  which  can  only  be 
reached  Ly  a  bill  in  equity,  the  plaintiff  in  the  judgment  may  take  out  a 
second  execution  for  the  purpose  of  obtaining  a  specific  lien  upon  the 
property  which  is  a  proper  subject  of  sale  on  execution,  and  may  then 
file  his  bill  in  chancery  for  the  double  purpose  of  removing  the  fraudu- 
lent obstruction  to  his  second  execution  at  law,  and  of  having  both  spe- 
cies of 'the  defendant's  property,  aj^lied  to  satisfy  the  judgment  debt.(o) 

But  while  the  plaintiff  has  the  body  of  the  defendant  in  ex^ntion  on 
a  ca.  sa.j  his  right  to  proceed  against  the  property  of  the  latter  is  sus- 
pended. He  cannot,  therefore,  as  long  as  the  defendant  is  so  in  custody, 
file  a  creditor's  bill  to  reach  his  equitable  estate.(p)  And  a  bill  in  the 
nature  of  a  creditor's  bill  does  not  lie  at  the  suit  of  a  county,  to  enforce 
the  payment  of  county  taxes,  though  a  warrant  for  collection  has  been 
returned  unsatisfied  to  the  county  treasurer,  for  the  want  of  property 
whereon  to  \evy.{q)  It  has  been  decided  by  the  vice  chancellor  of  the 
eighth  circuit  that  such  a  bill  will  not  lie  where,  by  statute,  a  sheriff  is 
authorized,  in  proceedings  by  attachment  against  a  foreign  corporation, 
to  seize  and  dispose  of  choscs  in  action ;  unless  it  appears  that  the  chases 
in  action  attached  by  the  sheriff  have  been  disposed  of.(r)  And  the 
chancellor  hos  held  that  a  judgment  against  a  corporation  of  that  kind, 
founded  upon  an  attachment  of  its  corporate  property,  is  a  proceeding 
in  rem  against  the  property  attached  ;  and  is  not  a  judgment  upon  which 
an  ordinary  creditor's  bill  can  be  founded,  upon  the  return  of  the  plain- 
tiff's execution  unsatisfied.(^) 

So  whore  a  vendor  recovers  a  judgment  for  the  price  of  the  goods  sold 
before  be  has  notice  of  a  fraud  committed  by  the  purchaser  at  the  time 
of  the  purchase,  he  cannot  file  a  creditors  bill  ag^ipst  the  vendee  for  the 
purpose  of  collecting  the  amount  of  the  judgment  out  of  the  equitable 
assets  and  choses  in  action  of  the  defendant,  and  in  the  same  bill  claim 
to  follow  the  goods  or  the  proceeds  thereof,  into  the  hands  of  a  third 
person  on  the  ground  that  the  original  sale  was  fraudulent  and  void. 
Neither  is  a  bill  with  a  double  aspect  proper  in  such  a  cose.f^ 

Where  a  creditor's  bill  is  filed  upon  the  return  of  an  execution  unsatis- 
fied, and  the  complainant  afterwards  obtains  another  judgment,  upon 


(o)  Cnyler  t.  Moreland,  6  Paige,  373.  (r)  Crosby  ▼.  The  Lumbermau's  Bank, 

ip)  Stilwell  T.   Van  Epps,   1  Paige,  1  Clurke,  234. 

615.  M  Thomas  v.   The  Merchant's  Bank, 

iq)  Dnrant  t.  The  SaperTisors  of  Al-  9  Pai(re,316. 

baoj  Coontj,  86  Wend.  66.  (0  Lloyd  ▼.  Brewster,  4  Paige,  637. 
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which  an  execution  is  issued,  he  cannot  file  a  supplemental  bill  before 
the  second  execution  is  returned.(t/} 

Amount  necessary  io  give  jurufdicUon,]  Upon  a  creditor's  bill  it  is 
necessory  the  amount  of  the  complainant's  judgment,  and  the  amount  of 
the  defendant's  property  as  claimed  by  the  complainant,  should  each 
exceed  $100,  to  constitute  a  matter  in  dispute,  of  which  this  court  will 
take  cognizance.(i;)  But  it  is  not  necessary  that  each  of  the  deft^ii- 
dants  should  have  property  to  the  value  of  $100.  If  all  the  joint 
debtors  collectively  have  property  exceeding,  in  the  aggregate,  that 
sum,  and  applicable  to  the  satisfaction  of  the  judgment,  it  is  suffi- 
cient.(u>)  Neither  is  it  necessary  that  the  amount  of  each  judg- 
ment against  the  defendant  should  exceed  $100.  For  it  has  been 
decided  by  the  chancellor  in  two  cases,  that  several  judgment  credi* 
tors,  whose  separate  debts  are  less  than  $100,  but  which  debts,  in 
the  aggregate,  exceed  that  amount,  may  join  and  file  a  creditor's  bill.(ar) 

Jurisdiction  in  reference  to  defendant's  residence.]  A  creditor's  bill 
may  be  filed  before  the  vice  chancellor  of  the  circuit  in  which  the  judg- 
ment was  recovered  and  the  record  filed,  and  in  which  the  execution 
was  issued,  and  returned,  and  filed  ;  where  it  appears  that  the  defendant 
resided  in  that  circuit  at  the  time  the  execution  was  issued.  And  it  is 
not  0  good  plea  to  the  jurisdiction  of  the  vice  chancellor,  in  such  a  cose, 
that  the  defendant  was  not  a  resident  of  the  circuit  at  the  time  of  the 
filing  of  the  complainant's  bill.(y) 


SECTION  It 


VBAT   MAT   BE   REACHED   BY. 


Upon  a  creditor's  bill  every  species  of  property  belonging  to  a  debtor 
may  be  reached  and  applied  to  the  satisfaction  of  his  debts;  and  his 
debts,  choses  in  action,  and  other  equitable  rights  may  be  assigned  or 
sold  under  the  decree  of  the  court  for  that  purpose.(j;) 

Thus,  upon  a  bill  of  this  nature  the  complainant  may  reach  the  de< 
fendant's  interest  in  the  efifects  of  a  copartnership,  after  payment  of  the 


(a)   McEIwain    v.    Willis,  3  Paige,  (x)    Dix    v.    Brings,   9    Paige,    595. 

506.  Sizer  ▼.  Miller,  id.  605.     See  also  New- 

'  (o)  Sroets  ▼.  Williams,  4  Paige,  364.  digate  ▼.  Lee,  9  Dana,  17, 19. 

(lo)  Van  Cleef  ▼.  Sickles,  6  Paige,  (y)  Varick  ▼.  Dodge,  9  Paige,  149. 

M5.  («)  Kdmestoo  ▼.  Lyde,  1  Paige,  637. 
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partnership  debts,  and  satisfying  all  prior  equities  in  favor  of  his  co- 
partners.(a)  So,  where  an  express  trust  has  been  created  to  receive  the 
interest  or  income  of  trust  property,  and  to  apply  it  to  the  use  of  a  per- 
son from  time  to  time,  the  surplus  beyond  what  is  necessary  for  his  sup- 
port and  maintenance  may  be  reached  by  a  creditor's  bill,  after  such 
interest  or  income  has  become  due.(6)  So,  where  the  real  estate  of  a 
married  woman,  in  which  her  husband  has  a  life  estate  as  tenant  by  the 
curtesy  initiate,  is  sold  under  a  decree  in  partition,  the  creditors  of  the 
hushand  may,  by  a  bill  of  this  kind,  reach  his  interest  in  the  fund  pro- 
duced by  the  sale,  to  the  extent  of  bis  legal  interest  in  the  estate  sold. 
But  they  cannot  reach  the  wife's  reversionary  interest  in  the  fund  after 
the  termination  of  the  husband's  life  interest  therein ;  where  it  has  not 
been  paid  over  to  the  husband,  but  has  been  invested  for  the  separate 
use  of  the  wife  and  her  children,  under  the  order  of  the  court.(c) 

Where  advances  are  made,  and  responsibilities  incurred  to  enable  an- 
other person  to  carry  on  business,  without  any  benefit  or  advantage  ac- 
cruing to  the  party  making  the  advances,  but  under  an  agreement  that 
he  should,  as  security  for  such  advances,  have  the  control  and  disposi* 
tion  of  the  property  thus  acquired,  such  property,  while  in  the  posses* 
sion  of  the  party  to  whom  aid  is  thus  given,  is  liable  to  a  creditor's  bill 
against  him,{d) 

Upon  a  bill  of  this  nature,  the  complainant  can  only  reach  the  proper- 
ty which  belonged  to  the  defendant  at  the  time  of  the  commencement  of 
the  suit,  or  the  proceeds  of  the  property  and  effects  in  which  he  then 
had  an  interest.  If  the  complainant  wishes  to  reach  after-acquired 
property,  he  must  file  a  supplemental  bill.(0)  Upon  this  principle  it 
has  been  held,  that  the  complainant  in  a  creditor's  bill  cannot  reach  the 
salary  or  compensation  which  is  to  become  due  to  the  defendant  at  a 
future  time,  for  the  performance  of  services  which  had  not  been  com- 
pleted at  the  time  of  filing  the  bill,  in  a  case  where  the  defendant  would 
have  no  legal  or  equitable  right  to  demand  payment  for  the  services  al- 
ready performed,  if  he  should  thereafter  neglect  to  complete  the  unper- 
formed services.(/)  So,  unearned  salary  or  perquisites  of  an  office  can 
not  be  reached  by  a  creditor's  bill ;  which  only  reaches  so  much  thereof 
as  is  due  at  the  time  of  filing  the  bill.  And  the  after  accruing  salary 
and  perquisites,  though  they  are  at  a  fixed  rate,  are  to  be  considered  in 
the  light  of  subsequent  earnings,  which  the  debtor  is  not  prevented  from 


(a)  Eager  ▼.  Price,  2  Paige,  334.  (e)  Sampaon  ▼.  Taylor,  in  Chan.  Jan'y 

(b)  Clate  ▼.  Bool,  8  Paige,  83.  83,  1842. 

(c)  Ellsworth  ▼.  Cook,  8  Paige,  643.  (/)  Browning  t.  Bettia,  8  Paige,  569. 
(lO  Taylor  ▼.  Perkina ,  86  Wend.  125. 
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applying  to  his  ovirn  support.(^)  Yet,  where  all  the  services,  to  entitle 
the  defendant  to  his  salary  or  compensation,  have  been  rendered,  at  the 
time  of  filing  the  creditoi^'s  bill,  such  salary  or  compensation  may  be 
reached ;  although  it  had  not  become  actually  payable  when  the  bill 
was  filed.(A) 


SECTION    III. 

BIT   AND    AGAINST  WHOM   THEY   ARE   TO  BE   BROUGHT. 

By  whom.]  A  judgment  creditor  may  file  a  bill  of  this  nature  either 
in  his  own  name  and  for  his  own  benefit,  or  he  may  join  with  other 
creditors  standing  in  the  same  situation  with  himself ;  or  he  may  file  a 
bill  in  behalf  of  himself  and  all  others,  being  judgment  creditors,  whose 
executions  have  been  returned  unsatisfied,  and  who  may  choose  to  come 
in  and  contribute  to  the  expenses  of  the  suit.(i)  So,  if  one  creditor  by 
judgment,  and  another  by  decree,  have  acquired  liens  upon  the  proper- 
ty of  their  debtor,  they  may  join  in  filing  such  a  bill.(A)  We  have  be- 
fore stated  that  several  judgment  creditors,  whose  respective  judgments 
are  less  than  $100,  may  unite  in  filing  <i  creditor's  bill,  for  the  purpose 
of  making  the  amount  in  controversy  suflicient  to  confer  jurisdiction.(Z) 

But  a  creditor  cannot  sue  on  behalf  of  himself  and  others  who  have 
no  common  interest  with  him.(w) 

One  of  several  co-sureties  against  whom  judgment  has  been  rendered, 
having  paid  the  whole  amount  of  the  judgment,  may,  after  issuing  exe- 
cution on  the  judgment  against  the  other  sureties  for  their  proportion  of 
the  debt,  and  the  same  being  returned  unsatisfied,  maintain,  in  his  own 
name,  a  creditor's  bill  against  them  to  obtain  satisfaction,  of  their  pro- 
portion of  the  judgment  out  of  their  equitable  interests  and  choses  in  ac- 
tion not  tangible  by  execution  at  law.  And  he  need  not  make  the  judg- 
ment creditor  a  party .(n)  Or,  a  surety  who  is  entitled  to  be  subrogated 
to  the  rights  and  remedies  of  the  creditor  against  the  principal  debtor, 


{gy  McCoun  ▼.  Doreheimer,  1  Clarke,        (k)  Clarkson  ▼.  De  Peyster,  3  Paige, 

144.  ^^^• 
(A)  Browning  ▼.  Bettis,  supra.  (/)  Ante,  p.  147.  «,_     ^   « 

(i)  Edmeston  v.  Lyde,  1  Paige,  637.         (m)  Burney  ▼.   Morgan,  1  Sim.  &  Sta. 

Wakeman  t.  GroTer,  4  id.  23.   Lentil-  368.  ^    ^  „  .       •« 

hon  T.  Moffat,  1  Edw.  461.  (n)  Cayler  v.   Ensworth,  6  Paige,  32. 

McNairy  ▼.  Eastland,  10  Yerg.  310. 
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may,  if  he  does  not  actually  discharge  the  debt,  make  a  valid  agreement 
with  the  creditor  that  the  latter  shall  proceed  by  a  creditor's  bill  against 
the  principal  debtor,  to  collect  the  debt  from  him,  and  thereby  relieve  the 
surety ;  though  the  arrangement  is  such  that  the  suit  upon  the  creditor*s 
bill  is  substantially  for  the  benefit  of  the  surety,  and  for  his  indemnity.(o) 
And  when  the  assignee  of  a  debt  has  exhausted  his  remedy  against 
the  debtor  by  the  return  of  an  execution  unsatisfied,  the  assignor,  having 
paid  the  debt,  may  maintain  a  creditor's  bill  against  the  debtor.(;>)  Or, 
where  the  plaintiff  in  a  judgment,  after  execution  thereon  returned 
unsatisfied,  assigns  the  judgment,  the  assignee  may  file  a  bill  of  this 
kind  in  his  own  name,  without  taking  out  a  new  execution  after  the  ai^ 
signment.(9) 

Against  whom.]  It  is  a  general  rule  that  all  the  parties  against 
whom  the  judgment  was  recovered  should  be  made  defendants  to  a  bill 
of  this  nature.(r)  But  if  one  of  them  is  insolvent  and  wholly  destitute 
of  property,  or  out  of  the  jurisdiction  of  the  court,  or  a  mere  surety  for 
the  other  defendants,  it  is  not  necessary  to  make  him  a  party.  The  fact 
that  he  is  thus  destitute  of  property,  however,  must  be  distinctly  averred 
in  the  bill,  or  the  defendants  may  demur  for  want  of  parties.(^)  Even 
where  one  joint  debtor  has  not  been  served  with  process  at  law,  it  is 
proper  to  make  him  a  party  in  this  court ;  fgr  although  his  separate 
property  cannot  be  reached  directly,  yet  his  co-defendants,  if  compelled 
to  pay  the  debt,  may  claim  contribution.(/)  And  all  the  judgment 
debtors  may  be  made  parties  to  such  a  bill,  if  any  of  them,  or  all  of 
them  collectively,  have  property  exceeding  $100  which  could  not  be 
reached  by  the  execution  at  law ;  and  if  one  of  the  defendants  is  entirely 
destitute  of  property,  he  will  not  be  entitled  to  costs  unless  the  com- 
plainant has  unnecessarily  compelled  him  to  appear  and  answer,  instead 
of  taking  the  bill  as  confessed  against  him.(M) 

If  the  property  of  the  judgment  debtor  against  whom  an  execution 
has  been  returned  unsatisfied,  is  in  the  actual  possession  and  control  of 
his  wife,  under  circumstances  which  render  it  impossible  to  reach  and 
obtain  possession  of  it  by  a  creditor's  bill  filed  against  the  husband  alone 
it  seems  a  bill  may  be  filed  against  her  and  her  husband  jointly,  so  as  to 


(0)  Speiglemyer  t.  Crawford,  6  Paige,  (s)   Van  Cleef  v.  Sickles,   5    Paige, 

354.  505.     Commercial  Bank  of  Lake  Erie  ?. 

(p)  Ray  V.  Lawrence.  8  Dana,  78.  Meach,  supra. 

iq)  Gleason  ▼.  Gage,  7  Paige,  121.  (0  Id.  ib.    Com.  Bank  of  Lako  Erie 

(r)    Child    T.    Brace,    4   Paige,    309.  v.  Meach,  supra. 

Commercial  Bjink  of  Lake  Erie  ▼.  Meach,  (u)  Id.  ib. 
7  id.  449. 
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obtain  a  decree  which  will  reach  the  property  in  her  hands  and  compel 
her  to  deliver  it  up  for  the  satisfaction  of  her  husband's  debts.(i7) 

If  the  debtor  has  conveyed  different  portions  of  his  property  to  differ- 
ent persons,  in  fraud  of  bis  creditors,  all  the  grantees  may  be  joined  in 
one  bill  with  the  gran4or.(i^)  So  two  or  more  persons  holding  the 
property  of  the  judgment  debtor  under  different  conveyances,  or  becom- 
ing indebted  to  him  at  different  times  or  for  distinct  sums,  may  be  joined 
with  him  as  defendants  in  a  creditor's  bill.(a;) 

Where  a  bill  is  filed  by  a  creditor,  to  carry  into  effect  an  assignment 
of  the  debtor's  property,  the  other  creditors  provided  for  in  the  assign- 
ment should  be  made  parties,  or  the  bill  should  be  filed  in  behalf  of  the 
complainant  and  ail  others  who  may  choose  to  come  in  under  the  de- 
cree. But  when  a  judgment  creditor  is  acting  in  hostility  to  the  as- 
signment, it  is  not  necessary  for  him  to  make  the  creditors  whose  claims 
are  provided  for  in  the  assigment,  parties.(y) 

Where  property  has  been  fraudulently  assigned  by  the  debtor,  so  that 
he  has  no  legal  or  equitable  rights  as  against  the  assignee,  the  assignee 
must  be  made  a  party  to  enable  the  court  to  reach  the  property  in  his 
hands.  But  if  the  debtor  still  retains  the  legal  or  equitable  interest  in 
the  property,  the  assignee  need  not  be  a  party.(2r) 

A  debtor  to  the  judgment  debtor  may  be  made  a  party  defendant  to 
a  creditor's  bill,  for  the  purpose  of  compelling  him  to  pay  to  the  com- 
plainant the  debt  which  he  owes  to  the  judgment  debtor.  But  he  is  not 
a  necessary  party ;  and  he  is,  in  general,  entitled  to  his  costs  out  of  the 
fund  recovered.  If  there  is  no  fund,  the  complainant  is  frequently  com- 
pelled to  pay  them  himself.(a) 

It  has  been  decided  by  the  chancellor  that  a  judgment  creditor  cannot 
obtain  a  preference  in  payment  out  of  the  effects  of  an  insolvent  corpa^ 
ration,  by  filing  a  bill  of  this  nature,  on  the  return  of  an  execution  un- 
satisfied ;  as  another  remedy  is  provided  by  the  revised  statutes,  in  such 
cases,  which  direct  that  upon  the  return  of  an  execution  unsatisfied,  the 
property  and  effects  of  the  corporation  may  be  sequestered  and  distributed 
equally,  and  in  a  just  proportion,  among  all  the  creditors  of  the  compa- 
ny. {See  article  relative  to  proceedings  against  corporations  in  equity^ 
2  R.  S.  463.)  (6) 


(t?)    Copous   V.    Kauffman,    8    Paige,  (z)  Edmeslon  r.  Lyde,  1  Paige,  637. 

685.  \a)  Stamird  ▼.  Mott,  3  Paige,  100. 

{w)   Fellows    V.    Fellows,     4    Cowen,  (b)  Morgan  v.  The  New  York  and 

682.  Albany  RaU  Road  Co.,  in  Chan.  May 

(«)  Boyd  V.  Hoyt,  5  Paige,  66,  77.  8, 1843. 

(y)  Wakemaa  ▼.  Grover,  4  Paige,  $3. 
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Where  stiparate  judgments  have  been  recovered  against  the  drawer 
and  endorser  of  a  note,  and  executions  thereon  have  been  returned  un- 
satisfied, it  seems  that  a  creditoi-'s  bill  may  be  filed  against  the  defen- 
dants in  both  judgments,  if  the  endorser  has  property  to  the  amount  of 
$100,or  moi:e.(c)  But  the  creditor  is  not  bound  to  file  his  bill  against 
them  jointly.  If  he  unnecessarily  files  his  bill  against  the  endorser 
separately,  however,  where  he  knows,  or  has  good  reason  to  believe, 
that  the  maker  of  the  note,  who  is  the  real  debtor,  has  ample  means  of 
paying  the  note,  and  whose  prof^erty  might  he  reached  by  a  joint  bill 
against  both,  it  seems  he  will  not  be  allowed  his  costs  of  the  separate 
bill  against  the  endorser.(rf) 

And  it  has  been  held,  that  where  a  suit  at  law  is  commenced  against 
two  defendants,  one  of  whom  dies  before  the  trial ;  after  which  judg- 
ment is  obtained  against  the  survivor,  and  an  execution  issued  against 
him  and  returned  unsatisfied,  the  plaintiffs  in  such  suit,  on  a  bill 
filed  here,  showing  the  existence  of  a  joint  debt  against  the  two  defen- 
dants at  the  time  of  the  death  of  the  decedent,  and  that  the  survivor  has 
no  property,  may  claim  payment  of  the  judgment,  out  of  the  prop- 
erty of  the  decedent,  whether  the  debt  was  a  partnership  debt,  or  a  joint 
indebtedness  of  any  other  description.  But  to  entitle  the  complainants 
in  such  a  suit  to  any  relief  against  the  estate  of  the  decedent,  their  bill 
must  state  a  joint  indebtedness  by  tlie  defendants  in  the  suit  at  law,  and 
the  nature  and  particulars  thereof,  in  the  same  manner  as  if  no  suit  had 
ever  been  commenced  thereon :  to  enable  the  persons  representing  the 
estate  of  the  decedent  in.  this  court  to  make  a  proper  defencci  if  (hey 
have  aDy.(e) 


SECTION   IV. 


PRIOHITY   ANt»  LIEN   OP   StLlH. 


The  filing  of  a  creditor's  bill,  or  at  least  the  service  of  process,  gives 
the  complainant  a  lien  upon  the  property  of  the  judgment  debtor,  by 
placing  it  under  the  control  of  the  court ;  which  will  not  sufier  it  to  be 
withdrawn,  so  as  to  defeat  the  object  of  the  bill,  by  any  subsequent  act 


(c)  Aosfin  T.  Pi^oita,  7    Paige,  66.         (e)  Smith  t.    Ballastyne,  in  Chan, 
(tf)  Id.  ib.  Jan.  S3, 1843. 
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or  title.  And  land  of  the  debtor  sold  after  this  lien  attaches  will  be  ta- 
ken by  the  buyer  as  a  lis  pendens  purchaser,  subject  to  the  lien  of  the 
complainant,(/) 

The  judgment  creditor  who  first  files  his  bill  obtains  a  priority  over 
the  creditors  in  relation  to  the  property  and  efl^ects  of  the  defendant, 
which  cannot  be  reached  by  execution  at  law.(g')  This  lien  is  not  ob- 
tained by  the  return  of  an  execution  unsatisfied,  but  by  the  commence- 
ment of  a  suit  in  this  court  founded  upon  such  return.(A) 

The  mere  filing  of  a  bill,  however,  without  issuing  process  thereon, 
does  not  create  a  lien.  To  obtain  a  preference  as  to  the  equitable  as- 
sets of  the  debtor,  the  creditor  must  follow  up  the  filing  of  his  bill  by 
the  service  of  his  process,  with  all  due  diligence.  Therefore,  where 
there  were  three  separate  bills  filed  against  a  judgment  debtor,  at  differ* 
ent  times,  and  process  was  first  served  in  the  third  suit,  upon  a  refer* 
ence  as  to  priority  of  claim,  it  was  held  that  the  complainant  in  the 
third  suit  w&s  entitled  to  be  first  paid  out  of  the  fund  in  the  hands  of  the 
receiver.(t) 

The  filing  of  a  creditor's  bill  operates  as  an  attachment  of  property 
which  cannot  be  levied  on  at  law.  It  gives  to  the  vigilant  creditor  a  right 
to  a  priority  in  payment ;  and  the  creditor  who  files  the  second  bill  will 
have  the  second  lien.(A:)  The  lien  is  confined,  however,  to  the  choses  in 
action  and  equitable  assets  of  the  judgment  debtor,  and  does  not  attach 
upon  his  personal  property  tangible  by  execution .(/) 

An  assignment  of  his  property  by  the  defendant,  after  the  filing  of  a 
creditor's  bill,  will  not  divest  the  lien  of  the  judgment  creditor.(f») 
The  assignment  will  only  convey  the  property  to  the  assignee  subject  to 
the  lien  which  has  thus  attached.(n) 

The  judgment  creditor  only  acquires  a  specific  lien  upon  the  equita- 
ble property  which  belonged  to  the  defendant  at  the  time  of  filing  the 
bill,  or  upon  the  proceeds  thereof.  If  he  wishes  to  obtain  a  priority  as 
to  subsequently  acquired  property,  he  must  file  a  supplemental  bill.(o) 


(/)  Newdigate  ▼.  Lee,  9  Dana,    17,  (i)    Boyntoa  y.  Rawson,   1    Clarke, 

80.  584. 

(g)  Corning  v.  White,  2  Paige,  567.  (k)  Corning  v.  While,  9  Paige,  568. 

Albany    City    Bank  v.    Schemerhorn,   1  (/)  Albany  City  Bank  t.   Schermer- 

Clarke,  297.    Boynton    v.  Rawson,    id.  horn,  1  Clarke,  397.     1  Paige,  637.   S 

584.  id.  333,  568. 

{h)  Edmeston  ▼.  Lyde,  1  Paige,  637.  (m)  Edmeaton  v.  Lyde,  1  Paige,  637. 

Wakeman  ▼.  Grover,  4  id.  637.  (n)  Corning  ▼.  White,  supra, 

(o)  Eager  v.  Price,  2  Paige,  383. 
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SECTION    V. 


THE   JUDGMENT    AND   EXECUTION. 


1.  The  judgment.]  Provided  the  judgment  is  of  requisite  amount 
to  confer  jarisdiction,  it  is  not  necessary  it  should  have  been  rendered 
m  a  court  of  record.  The  statute,  as  we  have  seen,  mentions  "a  judg* 
meat  at  law."  A  creditor's  bill  may  therefore  be  filed  upon  the  return 
of  an  execution  unsatisfied,  issued  upon  a  judgment  rendered  by  a  jus- 
tice of  the  peace  ;(p)  provided  the  judgment  has  been  docketed  in  the 
county  clerk's  office,  so  as  to  make  it  a  lien  upon  the  defendant's  real 
estate.  If  it  has  not  been  so  docketed,  an  execution  issued  upon  it 
would  not  exhaust  the  remedy.(9) 

And  where  the  plaintifis  in  several  judgments  join  in  filing  a  creditor's 
bill,  it  is  not  requisite  that  the  different  judgments  should  have  been  re^ 
covered  in  XM  same  court.  Thus,  in  the  case  of  Sizer  and  others  v. 
UiUerJir)  one  of  the  judgments  was  recovered  in  the  supreme  court, 
another  in  the  court  of  common  pleas,  and  third  in  the  recorder's 
court  of  the  city  of  Buffalo. 

Upon  a  creditor's  bill,  this  court  is  not  authorized  to  decide  upon  the 
regularity  of  the  judgment  upon  which  it  is  founded.(»)  The  court  of 
law  wherein  it  was  obtained  is  the  proper  tribunal  to  uphold  or  set  it 
a8ide.(0  But  in  a  proper  case  the  proceedings  in  the  creditor's  suit  will 
be  stayed  a  sufficient  length  of  time  to  enable  the  defendant  to  apply  to 
the  court  of  law  for  an  order  to  set  aside  the  judgment.(«) 

In  the  case  of  Mitchell  v.  BunceJ^)  the  chancellor  intimated  an 
opinion  that  a  subsequent  recovery  of  a  new  judgment  in  a  foreign 
court,  upon  a  judgment  rendered  here,  would  have  the  effect  to  merge 
the  original  judgment  in  the  last  recovery.  But  in  Bates  t.  Lyons,  de« 
cided  in  1838y{w)  the  question  was  again  before  the  court  and  re-con- 
sidered ;  and  the  chancellor  held,  in  that  case,  that  such  second  recovery 


(p)  Dix  ▼.  Briggs,  9  Paige,  595.  Campbell  t.  Ferrall,  Lloyd  &  G.  Temp. 

(q)  Id.  ib.  Plank.  388. 

(r)  9  Paige,  605.  (0  Hone  v.  Woolsey,  9  Edw.  989. 

(«)  Saodford   t.     Sinclair,    8    Paige,        (u)  Sandford  t.  Sinclair,  supra. 
973.      3  Edw.    393,    S.    C.    And    aee        (v)  2  Paige,  606. 

(w)  7  Page,  86. 
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would  not  prevent  the  filing  of  a  creditor's  bill  upon  the  original  judg- 
ment. 

2.  7%e  execution,]  Before  a  creditor's  bill,  properly  w  called,  can 
be  filed,  it  is  necessary,  as  has  been  already  stated,  that  the  complainant 
should  not  only  have  obtained  a  judgment,  but  that  he  should  have  is- 
sued an  execution  thereon,  and  had  it  returned  unsaiisfied,  in  whole  or 
in  part.  But  where  the  object  of  the  judgment  creditor  is  to  obtain  re- 
lief against  an  incumbrance  upon  the  real  estate  of  the  debtor,  improper- 
ly or  fraudulently  created,  it  is  not  necessary  for  him  to  sue  out  an  exe- 
ctition  previous  to  filing  his  bill.(^) 

Within  what  time  to  be  issued.]  In  the  case  of  Storms  v.  Rugglesiy) 
it  was  decided  by  the  vice  chancellor  of  the  8th  circuit,  that  in  accor- 
dance with  the  rule  requiring  the  plaintiff  first  to  exhaust  his  remedy  at 
law,  a  creditor's  bill  is  not  sustainable  where  three  or  more  years  have 
elapsed  between  the  return  of  the  execution  unsatisfied  anfd  the  filing  of 
the  bill.  That  a  new  execution  should  be  issued  within  three  years  be- 
fore filing  the  bill,  or  satisfactory  reasons  shown  in  it  for  not  doing  so. 

To  what  county  to  be  issued.]  Where  the  judgment  debtor  has  afixed 
and  known  place  of  residence  within  the  state,  at  the  time  of  issuing  the 
execution  against  him,  and  has  visible  property  in  the  county  in  which 
he  resides,  sufficient  to  satisfy  the  execution,  and  which  may  be  reached 
by  it,  if  the  bill  is  founded  upon  a  judgment  of  the  supreme  court,  or  a 
decree  of  this  court,  so  that  an  execution  thereon  may  be  issued  to  any 
county,  the  execution  must  be  issued  to  the  county  in  which  the  defen- 
dant resides  at  the  time  it  is  issued.(jr)  And  the  neglect  of  the  plain- 
tiff to  issue  an  execution  to  that  county  would  be  a  good  defence  to  the 
creditor's  bill.(a)  Yet,  to  make  it  a  valid  defence,  it  seems  it  would  be 
necessary  for  the  defendant  to  show  not  only  that  he  resided  or  had  a 
place  of  business  in  some  other  county  than  that  to  which  the  execution 
issued)  but  also  that  he  had  visible  property  there,  out  of  which  the  exe- 
cution might  have  been  satisfied  if  the  complainant  had  exercised  due 
diligence  to  ascertain  the  fact. (6) 

But  if  the  defendant  has  removed  from  the  state,  or  if  his  residence, 
upon  diligent  search  and  inquiry,  cannot  be  found,  the  execution  may  be 
issued  to  the  county  where  he  resided  at  the  commencement  of  the  suit 


(«)  CUrkion  ▼.  De  PejBter,  3  Paige,        (a)  Id.  ib.    Cassidy  ▼.  Meachun,  3 
320.  Paige,  311. 

(y)  1  Clarke,  148.  (b)  Cassidy  ▼.  Meacham,  sufn-a. 

{z)    Child  ▼.    Brace,   4    Paige,    300. 
Reed.  ▼.  Wheaton,  7  id.  663. 
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figaiost  him,  or  the  county  in  which  his  last  known  place  of  residence 
was.(c) 

So,  where  a  judgment  is  recovered  in  a  court  of  common  pleas  of  a 
county  where  the  defendant  does  not  reside,  and  an-  execution  is  issued 
to  that  county,  and  returned  unsatisfied,  a  creditor's  hill  may  be  filed, 
without  bringing  a  new  suit  in  a  court  having  jurisdiction  to  issue  an 
execution  to  the  county  where  the  defendant  resides ;  although  it  ap» 
pears  that  he  has  property  there,  more  than  sufficient  to  pay  the  deht{d) 

What  it  should  direct.^  To  authorize  the  filing  of  a  creditor's  bill 
upon  the  return  of  an  execution  unsatisfied,  the  execution  must  direct  a 
levy  upon  the  real  as  well  as  upon  the  personal  estate  of  the  judgment 
debtor.  Such  a  bill  cannot  be  filed  upon  the  return  of  an  execution  un- 
satisfied which  was  issued  against  his  personal  property  only ;  because 
such  an  execution  does  not  exhaust  the  complainant's  remedy.  There* 
fore  the  return  of  an  execution  unsatisfied,  issued  upon  a  justice's  judg- 
roent  which  has  not  boen  docketed  in  the  county  clerk's  office,  will  not 
authorize  the  filing  of  d  creditor's  bill.(e) 

And  upon  the  same  principle,  viz.  that  the  complainant  must  exhaust 
bis  remedy  at  law,  the  execution  must  direct  a  levy  upon  the  real  estate 
of  which  the  defendant  was  seized  on  the  day  of  docketing  the  judg« 
nient«  If  it  directs  a  levy  upon  property  of  which  he  was  seized  a  day 
later,  it  will  not  be  sufficient  to  justify  the  filing  of  a  bill,  upon  its  being 
returned  unsatisfied.(/) 

When  new  one  may  be  taken  out  J]  After  the  filing  of  a  creditor's 
bill,  the  complainant  may  take  out  a  new  execution  upon  his  judgment 
and  levy  upon  the  property  of  the  defendant ;  and  provided  such  prop- 
erty is  insufficient  to  satisfy  his  judgment,  he  will  not  be  compelled  to 
elect  either  to  dismiss  his  bill  or  to  abandon  his  execution.  But  he  may 
proceed  in  this  court  to  collect  the  residue  of  the  debt  which  cannot  be 
raised  by  a  sale  of  the  property  on  the  new  execution  at  law.(f )  So, 
after  the  return  of  an  execution  unsatisfied,  the  plaintiff  may  file  a  credi* 
tor's  bill,  although  he  has  subsequently  issued  a  second  execution  to  an- 
other county,  which  has  not  yet  been  returned,  if  such  execution  has  not 
been  levied  upon  property  ^sufficient  to  satisfy  the  amount  due.(A) 

If,  however,  the  last  execution  is  actually  levied  upon  property  of  the 
defendant  sufficient  to  satisfy  the  judgment,  to  which  property  there  ara 
no  adverse  claims,  and  which  ought  to  be  applied  to  the  payment  of  the 


(c)  Reed  ▼.  Wheaton,  supra,  ,  (/)  Manning    t.   Merritt,  I    Clarkei 

(ii  LeggeU  t.  Hopkins,  7  Paige,  149.       98. 

(e)  Dix  V.  Briggt,  9  Paige,  595.  {g)  Storm  ▼.  Badger,  8  Paige,  ISO. 

(A)  Cuyier  ▼.  Moreland,  S  Paige,  973, 

ToL.  II.  .81 
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debt,  the  suit  iq  this  court  will  be  barred.(t)  Aud  a  complainant,  after  ob* 
aining  an  injunction  against  the  debtor  restraining  him  from  collecting  his 
choses  in  action,  cannot  afterwards,  by  virtue  of  a  new  execution  at  law, 
levy  upon  money  paid  to  the  agent  of  the  defendant,  upon  one  of  his 
choses  in  action.(&) 

After  the  return  of  one  execution  unsatisfied,  the  plaintiff  may  take 
out  another  against  property  liable  to  execution,  but  fraudulently  trans- 
ferred or  incumbered  for  the  purpose  of  protecting  it  from  execution, 
and  he  may  then  file  his  bill  for  the  double  purpose  of  removing  this  ob- 
struction to  his  execution  and  also  to  reach  other  property  which  cannot 
be  sold  on  such  second  execution.(/) 

Return  of.]  It  has  been  already  stated  that  in  order  to  authorize  the 
filing  of  a  creditor's  bill  the  execution  must  be  returned  unsatisfied,  in 
whole  or  in  part.  And  where  there  is  no  allegation  of  fraud  or  collu« 
sion  between  the  complainant  and  the  sheriff,  such  a  return  is  sufficient 
to  justify  the  filing  of  a  creditor's  bill ;  although  the  sheriff  was  told  the 
defendant  had  some  interest  in  property  which  might  be  sold  on  the  ex- 
ecution.(m)  If  the  sheriff  improperly  returns  an  execution  unsatisfied 
when  there  is  sufficient  property  of  the  defendant,  in  his  county,  to  pay 
the  judgment,  the  d^endant  should  either  apply  to  the  court  out  of  which 
the  execution  issued,  to  set  aside  the  return,  or  bring  a  suit  against  the 
sheriff.(n)  But  he  cannot  avail  himself  of  it  as  a  defence  to  the  credi- 
tor's bill. 

The  defendant  in  a  creditor's  suit  cannot  take  advantage  of  a  mere 
irregularity  in  the  return  day  of  the  execution  at  law.  The  execution 
not  being  void,  but  merely  voidable,  the  defendant  should  apply  to  the 
court  of  law  to  have  it  set  aside  for  irr^ularity,  and  then  set  up  that 
fact  as  a  defence  to  the  creditor's  bill.(o) 

It  is  no  objection  to  the  filing  of  a  creditor's  bill  that  the  sheriff  re- 
turned the  execution,  on  its  return  day,  if  the  bill  is  not  filed  until  after 
such  return  day.(p) 

Where,  to  an  execution  in  the  form  prescribed  by  the  statute,  on  a 
judgment  against  two  as  joint  debtors,  but  only  one  of  whom  was  served 
with  process  to  appear  and  answer,  the  sheriff  returned,  in  the  usual 
form,  that  the  defendants  had  no  goods  or  chattels,  lands  or  tenements, 
without  stating  that  neither  of  the  defendants  had  any  separate  proper- 


(i)  Cuyler  t.  Moreland,  6  Paige,  973.  (o)  Williams  ▼.  Hoffeboom.  8 

{k)  Pri<^  T.  Church,  1  Clarke,  368.  469. 

(/)  Coyler  ▼.  Moreland,  sujira,  (p)  Id.  ib. 

(m)  Stoora  t.  Kelaej,  9  Paige,  418. 

(n)  Id.  lb. 


Ck.l]  PROCEEDINGS  IN  8PECUL  CASES.  ]68 

tf,  it  was  held  that  the  return  was  sufficient  to  justify  the  filing  of  a 
creditor's  bill  as  to  the  joint  property  of  the  defendants  in  the  execution, 
aod  as  to  the  separate  property  of  the  defendant  who  was  served  with 
process.(9) 

It  has  been  already  mentioned  that  after  the  return  of  one  execution 
unsatisfied,  and  the  issuing  of  a  second,  the  plaintiff  may  file  a  creditor's 
bill  without  waiting  for  the  second  to  be  returned.(r) 

But  where  two  executions  are  issued,  one  to  the  county  of  the  de- 
fendant's residence,  and  one  to  a  different  county,  they  must  both  be  re- 
turned unsatisfied,  unless  tliere  is  some  fraudulent  obstruction  to  the  col- 
lection of  the  second  execution,  or  the  defendant's  property  in  that 
county  is  insufficient  to  pay  the  judgment.(«) 

The  execution  must  be  actually  returned  and  filed  before  the  bill  it 
fiied.(0 


SECTION    VI. 


FORM  OF  BILL. 


Statements  tu  to  the  judgment']  A  creditor's  bill  commences  by 
stating  the  recovery  of  the  judgment  on  which  it  is  founded.  It  should 
state  the  court  and  the  term  in  which  it  was  recovered,  the  nature  of 
the  action,  the  names  of  the  parties,  and  the  amount  of  damages  and 
costs,  or  debt  and  damages.  If  the  suit  is  brought  upon  a  justice's  judg- 
ment, the  date  thereof  should  be  stated. 

If  the  judgment  was  rendered  by  a  court  of  record,  the  date  of  its 
being  docketed  must  also  be  mentioned.  So,  as  to  a  justice's  judgment 
which  has  been  docketed  in  the  county  clerk's  office,  upon  the  filing  of 
a  transcript  thereof. 

It  has  been  held  that  where  a  bill  stated  the  date  of  the  recovery  cor* 
rectly,  but  misstated  the  term,  the  variance  was  not  fatal.(u) 

The  189th  rule  requires  a  creditor's  bill  to  state  the  true  sum  due  on 
the  judgment  or  decree,  over  and  above  all  just  claims  of  the  defendant. 
And  the  complainant  musit  state  that  he  knows,  or  has  reason  to  believe 


(q)  Aostin  v.  Figaeira,  7  Paige,  66.        (0  Pardee  t.  De  Cala,  7  Paige,  133. 
(r)  Ante,  p.  161.  (u)  Baggot  v.  Eagleson,  1  Hoff.  Rep. 

(»)  WUllie  ▼.  Moore,  1  Clarke,  160.    377. 
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Iho  defendant  has  equitable  interests,  things  in  action,  or  other  property, 
of  the  vriue  of  more  than  $100,  exclusive  of  all  pribr  just  claims  there- 
on, which  the  complainant  has  been  unable  to  discover  and  reach  by 
execution  on  such  judgment  or  decree.  The  bill  must  also  contain  an 
allesfation  that  the  same  is  not  exiiibited  by  collusion  with  the  defendant, 
or  for  the  purpose  of  protecting  the  property  or  effects  of  the  debtor 
against  the  claims  of  other  creditors';  but  for  the  sole  purpose  of  com* 
pelling  payment  and  satisfaction  of  the  complainant's  own  debt. 

The  omission  of  the  averments  required  by  the  I89th  rule  is  a  good 
ground  of  demurrer.(w) 

Averments  as  to  issuing  of  excetiiion.]  The  bill  must  state  the  issu- 
ing  of  an  execution  upon  the  judgment ;(«?)  the  amount  for  which  it 
was  issued,  the  direction  to  the  sheriff  endorsed  thereon,  and  its  delivery 
to  him.  The  complainant  ihnst  aver  that  an  execution  was  issued  to 
the  county  in  which  the  defendant  resided  at  the  time  it  was  issued  ;  or 
he  must  state  some  sufficient  legal  excuse  for  issuing  the  execution  to  a 
different  county.(ar)  It  is  not  sufficient  to  state,  in  the  preliminary  part 
of  the  bill  that  the  defendant  was  a  riesident  of  such  a  county  ;  as  this 
refers  to  the  time  of  filing  the  bill,  and  not  to  the  time  of  issuing  the 
execution. (y)  But  where  the  execution  was  in  fact  issued  to  the  sheriff 
of  the  county  in  which  the  defendant  resided,  if  the  complainant  has, 
through  inadvertence,  neglected  to  state  that  fact^  in  the  bill,  he  will  be 
permitted  to  amend  ]{z)  but  not  after  replication  filed  and  proofs 
taken. (a) 

Averments  as  to  return  of  execution,]  The  bill  must  also  state  the 
time  when  the  execution  was  returnable,  and  the  actual  return  of  the 
sheriff  thereon.(6)  And  that  it  was  returned  unsatisfied  in  whole  or  in 
part.  But  it  must  not  state  the  execution  to  have  been  returned  and 
filed  on  a  day  subsequent  to  the  commencement  of  the  suit ;  if  it  does, 
the  bill  will  be  dismissed  at  the  hearing ;  although  the  objection  is  not 
taken  by  the  defendant  in  his  answer.(c) 

Averments  as  to  value  of  defendants  property.]  The  bill  must  charge 
that  the  defendant  has  some  property  or  equitable  interests  or  things  in 
action  which  ought  to  be  applied  to  the  payment  of  the  complainant's 
jtidgment. 


(v)  McElwaia    t.  Willis,    3    Paige,        (y)  Smith  v.  Fitch.   1    Clarke,  265. 
505.  (z)   Williams  t.  Hogeboom,  8  Paige, 

(to)  Cassidy  t,  Meacham,  3  Paige,  469. 
31 L  (a)    Wilbur  t.  Collier,  1    Clarke  315. 

(x)  Reed  t.  WheatoD,  7  Paige,  663.  *    {b)  Cassidy  ▼.  Meacham,  supra, 
Wnbar  T.  Corner,  1  Clarke,  315.  (c)  Pardee  t.  De  Gala^  7  Paige,  139. 
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If,  however,  one  of  the  judgment  debtors  is  insolvent,  and  is  not,  for 
that  reason,  made  a  party  to  the  bill,  the  fact  that  he  is  destitute  of 
property  must  be  distinctly  averred  in  the  bill ;  otherwise  the  defendants 
may  demur  for  want  of  parties.(c{) 

It  is  sufficient  for  the  complainant  to  aver  that  the  defendant  has 
equitable  interests,  things  in  action,  or  other  property,  of  the  value  of 
$100  or  more,  exclusive  of  all  prior  claims  thereon,  in  the  language  of 
the  189th  rule.  But  it  has  been  held  that  the  more  appropriate  form  of 
the  averment  would  be  to  use  the  words  of  the  statute,  ai^d  state  that 
the  value  of  the  defendant's  equitable  interests,  &o,  exceeds,  or  is  more 
than  $100.(e) 

The  bill  must  allege  that  the  defendant  has  property  or  effects  of  the 
value  of  $100  or  more.  An  averment  that  he  has  debts  due  to  him  of 
the  amount  of  several  hundred  dollars,  does  not  necessarily  imply  that 
those  debts  are  of  any  value.(f) 

Bill  by  assignee  of  juds^ment.]  In  a  creditor's  bill  filed  by  the  as- 
signee of  the  judgment  he  should,  of  course,  state  the  assignment  to 
him.    But  he  need  not  state  the  consideration  of  the  assignment.(^) 

Prayer.]  The  bill  contains  the  usual  prayer  for  process  of  subpoena, 
and  that  the  defendant  may  answer  and  discover  ;  and  in  addition,  a 
prayer  for  an  injunction  and  a  receiver. 

Swearing  ^o.]  Creditor's  bills  must  be  verified  by  the  oath  of  the 
complainant,  or  in  case  of  his  absence  from  the  state,  or  other  sufficient 
cause  shown,  by  the  oath  of  his  agent  or  attorney.(A)  If  the  bill  is 
against  the  judgment  debtor  only,  it  is*  sufficient  to  sustain  an  applica- 
tion for  an  injunction,  if  it  is  sworn  to  by  the  complainant,  although  he 
does  not  swear  positively  to  the  recovery  of  the  judgment  and  the  re- 
turn of  the  execution  unsatisfied,  but  merely  swears  to  his  belief  of  those 
facts,  founded  upon  the  information  of  his  attorney .(i) 


((0  Van  Cleef    r.    Sickles,    5  Paige,  {g)  Gleason  r.  Gage,  7  Paige,  131. 

605.  (A)  Rule  190.    See  alto  Sixer  r.  Mil- 

(e)  Bradt  r.   Kirkpatrick,  ",  Paige,  69.  ler,  9  Paige,  605. 

(/)  Waldo  T.  Doane,  In  Chan.  March  (t)  Hammersley  r.  Wjckoff,  8  Paige, 

1, 1843.  73. 
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SECTION   VII. 


PROCEEDINGS    IN,  GENERALLY. 


Whe7i  answer  is  required,]  If  the  complainant  requires  an  appear- 
ance by  the  defendant  and  an  answer  on  oath,  he  must  cause  a  copy  of 
the  191st  rule  to  be  served  on  him  at  the  time  of  the  service  of  the  sub- 
pcBna,  with  a  notice  that  an  entry  of  his  appearance  and  an  answer  on 
oath  is  required ;  otherwise  the  defendant  will  not  be  liable  for  the 
costs  of  the  proceedings  to  compel  an  api)earance  and  ans wer.(A;) 

Form  of  answer.]  Upon  a  creditor's  bill  against  several  defendants, 
the  complainant  is  entitled  to  an  answer  from  each  defendant  as  to  the 
separate  property  of  his  co-defendant,  as  well  as  in  relation  to  his  own 
property  and  effects,  and  the  joint  property  of  all  the  defendants.(Z) 

The  answer  of  the  defendant  that  he  has  not  property  to  the  amount 
of  $100  is  not  a  full  defence  to  the  suit,  nor  is  it  a  sufficient  reason  for 
refusing  to  appoint  a  receiver.(m) 

When  defendant  need  not  ajiswer.]  It  is  provided  by  the  19 1st  rule 
that  the  debtor  against  whom  a  creditor's  bill  is  filed  shall  not  be  sub- 
jected to  the  expense  of  putting  in  an  answer  if  he  shall  cause  his  ap- 
pearance to  be  entered  within  twenty  days  after  the  return  day  of  the 
subpoena,  and  shall  within  twenty  days  after  service  of  a  copy  of  the 
bill  and  notice  of  the  order  to  answer,  deliver  to  the  complainant  or  his 
solicitor,  a  written  consent  that  an  order  may  be  entered  taking  the  bill 
as  confessed ;  and  for  the  appointment  of  a  receiver,  and  for  a  reference 
to  take  the  examination  of  the  defendant,  in  conformity  to  such  rule. 

This  rule  was  intended  to  relieve  the  defendant  from  the  burden  of 
making  a  disclosure  of  his  property  at  his  own  costs,  and  from  the  ex* 
pense  of  employing  a  solicitor  for  that  purpose,  when,  by  the  operation 
of  the  injunction,  he  is  deprived  of  the  means  of  paying  the  solicitor  for 
his  services.(n) 

Order  taking  bill  pro  confesso^  ^c]  Upon  presenting  the  written 
consent  of  the  defendant  to  the  court,  the  complainant  may  have  a  spe- 


(k)  Rule  101.  (m)  Fitzburgh    ▼.     Everingham,    6 

(l)  Marquand    t.    Sagaez,     In    Chan.    Paige,  29. 
Aug.  3, 1848.  (n)  Bank  of    Monroe    v.   Keeler,  9 

Paige,  349. 
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cial  order  founded  thereon  directing  the  bill  to  be  taken  as  confessed 
by  the  debtor,  and  referring  it  to  such  master  as  the  court  may  de- 
signate, to  appoint  a  receiver,  with  the  usual  powers,  and  to  take  from 
him  the  requisite  security.(o) 

Order  for  examination  ofj  and  assignment  by,  debtor*^  The  order 
must  also  direct  the  defendant  to  assign,  transfer,  and  deliver  to  the  re« 
oeiver,  on  oath,  under  the  direction  of  the  master,  all  his  property, 
equitable  interests,  things  in  action,  and  effects ;  and  that  he  appear  be^ 
ibre  the  master  from  time  to  time,  and  produce  such  books  and  papers, 
and  submit  to  such  examination  as  the  master  shall  direct,  in  relation  to 
any  matter  which  he  might  have  been  legally  required  to  disclose  if  he 
had  answered  the  bill.(/i) 

Reference  to  what  master.]  The  court  uniformly  directs  the  refer^ 
ence  to  a  master  of  the  county  in  which  the  defendant  resides,  to  re- 
ceive the  assignment  of  bis  property  and  to  take  his  examination  ;  un* 
Jess  there  are  special  circumstances  in  the  case  rendering  a  reference  to 
a  master  in  some  other  county  necessary  or  proper.(9) 

ExamincUion  of  defendant  and  witnesses*]  The  examination  under 
the  order  of  reference,  whether  obtained  under  the  191st  rule,  or  other- 
wise, is  to  be  directed  to  the  end  of  ascertaining  what  property  is  in  the 
possession  of  the  debtor,  or  under  his  control ;  for  the  purpose  of  see- 
ing whether  it  is  all  delivered  over  to  the  receiver.  And  the  master 
may  also  examine  witnesses  in  order  to  ascertain  whether  there  is  any 
property  in  the  hands  of  other  persons,  to  which  the  receiver  is  entitled 
under  the  order.  But  the  defendant  is  only  bound  to  answer  such  in- 
terrogatories as  relate  to  the  subject  of  the  proceeding  before  the  mas- 
t^r-fr) 

If  illegal  or  improper  questions  are  put  to  him,  he  is  not  bound  to 
answer  them,  but  may  appeal  from  the  decision  of  the  master  to  the 
court(^)  But  if  he  improperly  refuses  to  answer  questions  which  are 
relevant  and  proper,  he  will  be  compelled  to  pay  the  costs  of  an  appli- 
cation to  the  court  to  compel  him  to  answer ;  and  he  may  be  otherwise 
punished  for  the  contempt.(/) 

The  complainant  may  also  examine  witnesses  before  the  master,  as  to 
the  property  of  the  defendant,  or  as  to  any  other  matter  charged  in  the 
bill  and  not  admitted  by  the  defendant  on  such  examination.(i^) 


W  Role  191.  (*)  Id.  ib.    Gihon  v.  Albert,  7  Paiffa, 

(p)  Role  191.  278.                                     .                  ' 

(q)  Bank  of  Monroe   t.    Keeler,  9  (0  Gihon  ▼.  Albert,  supra. 

Paige,  349.  (ti)  Role  191. 
(r)  Fitxbargli  t.  ETeringham,  6  id.  39. 
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The  expense  of  taking  down  the  defendant's  examination  by  the  mas- 
ter must  be  paid  by  the  complainant,  in  the  first  instance,  and  may  be 
taxed  and  allowed  to  him  os  a  part  of  the  necessary  costs  in  the  suit.(v) 

Assignment  and  delivery  of  property  by  defendant.]  Under  the  usual 
order  of  reference  to  appoint  a  receiver,  the  defendant  must  execute  a 
formal  assignment  to  the  receiver,  although  he  denies  that  he  has  any 
property.(t0)  And  the  fact  that  he  has  neglected  to  execute  an  assign* 
ment,  is  no  ground  for  the  master's  refusal  to  direct  him  to  deliver  over 
his  property.(jr)  The  defendant  cannot  be  required,  however,  to  deliv* 
er  over  property  which  he  swears  is  not  in  his  possession  or  under  his 
control.(y) 

The  assignment  is  only  necessary  to  enable  the  receiver  to  enforce  his 
right8.(z) 

Injunction.]  The  return  of  the  execution  unsatisfied  presupposes 
that  the  property  of  the  defendant,  if  he  has  any,  will  be  misapplied, 
and  entitles  the  complainant  to  an  injunction  in  the  first  instance,  to 
prevent  the  defendant  from  disposing  of  it.(a)  The  writ  is  allowed 
and  issued  in  the  same  manner  as  in  other  cases. 

After  the  bill  has  been  taken  as  confessed  by  the  defendant,  for 
want  of  appearance,  an  application  for  an  injunction  may  be  made  ex 
parte  and  without  notice  to  him.(6) 

A  special  clause  may  be  inserted  in  it  restraining  the  debtor  from 
confessing  judgment  for  the  purpose  of  giving  any  other  creditor  a 
preference  over  the  complainant,  or  from  doing  any  other  act  to  enable 
other  creditors  to  obtain  the  property  of  the  debtor  which  the  complain* 
ant  was  unable  to  discover,  or  reach  by  execution.(c) 

But  such  injunction  will  not  prevent  the  debtor  from  receiving  and 
applying  the  proceeds  of  his  subsequent  earnings  to  the  support  of  him- 
self or  of  his  family,  or  to  defray  the  expenses  of  the  suit ;  or  prevent 
him  from  complying  with  any  order  of  this  court  made  in  any  other 
cause,  to  assign  and  deliver  his  property  and  efiects  to  a  receiver ;  or 
restrain  him  from  making  the  necessary  assignment  to  obtain  his  die* 
charge  under  the  insolvent  laws ;  unless  an  express  provision  to  that 
efiect  is  contained  in  it.{d) 


(v)  Rale  191.  (a)  Bloodgood  r.  Clark,  4  Paige,  577. 

(uf)  Chipman  t.  Sabbaton,  7  Paige,  Candler  ▼.  Pettit.  1  id.  168. 

47.  (h}  Aastin  ▼.  Figaeira,  7  id.  66. 

(x)  Eldred  r.  Hall,  9  id.  640.  (c)  Role  195. 

(y)  FiUbargh  ▼.  Eyeringbam,  supra.  (di  Idem. 

(«)  Tbe  Albany  City  Bank  t.  Seher- 
merhom,  1  Clarke,  397. 
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Nor  will  the  injunction  prevent  any  other  creditor  from  levying  upon 
snch  property  of  the  debtor  as  be  may  be  able  to  find  and  to  reach  by^ 
execution,  previous  to  the  entry  of  an  order  for  sequestration,  or  for  the 
appointment  of  a  receiver,  (c) 

Slaying  proceedings.]  In  a  proper  case,  the  proceedings  in  a  credi* 
tor's  suit  will  be  stayed  a  sufficient  length  of  time,  to  enable  the  defen* 
dant  lo  apply  to  the  court  of  law  for  an  order  to  set  aside  the  judgment 
or  execution.(/) 

Where  several  creditors'  bills  are  filed  against  the  same  defendant,  as 
soon  as  a  decree  is  obtained  in  either  suit,  for  the  benefit  of  all  the  cred- 
itors, the  proceedings  in  all  the  other  suits  may  be  stayed ;  if  no  other 
relief  can  be  obtained  in  such  other  suits  than  could  be  had  under  the 
decree  already  made.(§') 

Right  of  other  creditors  to  come  in.]  Where  a  creditor  files  a  bill  in 
behalf  of  himself  and  all  others  who  may  come  in  and  participate  in  the 
barthens  and  the  benefits,  the  others  are  allowed  to  come  in  at  any  time, 
either  before  or  after  the  decree  ;(A)  until  the  fund  is  actually  distribu- 
ted and  paid  out ;  upon  a  sufilcient  exeuse  shown  for  not  coming  in  be- 
fore the  master  in  due  season,  and  on  payment  of  the  costs  occasioned 
by  the  delay,  if  any.(») 

A  creditor  coming  in  under  the  decree  takes  the  position  of  a  com- 
plainant.(jr) 

Complainants  right  to  disconiintie.]  Where  a  creditor  files  a  bill  in 
behalf  of  himself  and  all  others  who  shall  come  in  and  prove  their 
debts  under  the  decree,  and  contribute  to  the  expenses  of  the  suit,  he 
may  discontinue  his  suit  at  any  time  before  there  has  been  a  decree 
therein  for  the  benefit  of  himself  and  the  other  creditors.(Z)  But  after 
a  decree,  he  cannot  deprive  the  other  persons  of  the  same  class  of  the 
benefit  of  the  decree,  if  they  think  fit  to  prosecute  it.(m) 

Dismissing  bill  on  payment  of  debt.]  The  defendant,  at  any  time  be- 
fore a  decree  rendered  for  the  benefit  of  the  complainant  and  other  cred- 
itors, has  the  right  to  have  the  bill  dismissed  upon  paying  what  is  due 
to  the  complainant,  with  interest  and  costs.(n) 

Amending  bill.]    Creditors'  bills  may  be  amended,  of  course,  in  the 


(<?)  Role  195.  (k)  WilliarosoD  ▼.  Wilson,  1  Bland, 

(/)   Sandford  r.   Sinclair,     8    Paige,    434. 

373.  (/)  Innes  ▼.  Lansing,  7  Paige,  583. 

(g)  Innea  r.  Lansing,  7  id.  584.  Wood  y.  Westall,  1  Younge,  305. 

(A)  Strike  v.  McDonald,    2   Harr.  &        (m)  Hanford  y.  Stone,  2  Sim.  &  Sta. 

Gill,  191.  196. 

(i)  Wilder  y.  Keeler,  3  Paige,  164.  (;i)  Innes  y.  Lansing,  supra. 
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same  manner  as  bills  not  sworn  to,  if  the  amendments  are  menely  in  ad- 
difion  to,  and  not  inconsistent  with,  what  is  contained  in  the  original 
bill.  But  the  amendments  must  be  verified  by  oath,  in  the  same  manner 
as  the  bill  is  required  to  be  veri6ed.(a) 

Thus,  if  the  complainant  has,  through  inadvertence,  neglected  to  state 
that  the  execution  was  issued  to  the  sheriff  of  the  county  in  which  the 
defendant  resided,  he  may  amend.(p)  .  So  if  the  bill  states  erroneously 
that  the  execution  directed  a  levy  on  the  real  estate  of  which  the  defen- 
dant was  seised  on  the  23d  of  March,  when  the  judgment  was  docketed 
on  the  1st  of  March,  the  execution  being  correct  in  that  respect,  the 
bill  may  be  amended  so  as  to  conform  to  it.(f) 

Receiver.]  We  have  already  stated  when  a  receiver  will  be  appoint- 
ed in  a  creditor's  suit ;  and  the  manner  of  applying  for  and  appointing 
him.(r)  It  will  not  be  necessary,  therefore,  to  go  into  the  subject  in 
this  place. 


(o)  Rale  190.  (q)  Baggott  r.  Eagleson,  1  Hoff.  Rep. 

{p)  Williams  v.  Hogeboom,    8    Paige,    377. 
469.  (r)  Voi^  I,  p.  659. 
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SECTION    L 
WHEN  proper;  and  effect  of  rrLiNG. 

The  object  of  a  bill  of  foreclosure  is  to  enable  the  mortgagee  to  fiave 
the  mortgaged  premises  sold,  in  order  to  get  his  mcHPtgage  money,  inter- 
est, and  expenses,  and  that  the  mortgagor  and  all  persons  claiming  or 
to  claim  from  or  under  him  be  forever  barred  of  and  from  all  equity  of 
redemption  in  the  mortgaged  premises.(tf ) 

It  is  provided  by  statute,  that  whenever  a  bill  shall   be  filed  for  the 
foreclosure  or  satisfaction  of  a  mortgage,  the  court  shall  have  power  to 
decree  a  sale  of  the  mortgaged  premises,  or  such  part  thereof  as  may  be 
sufficient  to  discharge  the  amount  due  on  the  mortgage,  and  the  costs  of 
suit.(fr) 

No  proceeding  can  be  had  at  law  for  the  recovery  of  the  mortgage 
debt,  or  any  part  thereof,  after  the  bill  is  filed,  while  it  is  pending,  or 
after  a  decree  rendered,  unless  authorized  by  this  court.(c)    And  it  has 


(a)  Blake,  56.  liamson  ▼.   Chanaplin,  8  Paige,  70.     1 

(b)  2.  R.  S.  191,  ^  157,(ori|r.  ^  151.)        Clarke,  9. 

(c)  Id.  ib.  §  159,  (orig.  ^  153.)    Wil- 
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been  held  that  the  discretion  thus  vested  in  the  court  is  not  to  be  made 
use  of  except  in  extraordinary  cases ;  and  it  was  accordingly  decided  by 
the  vice  chancellor  of  the  first  circuit,  that  the  fact  of  deterioration  ia 
the  value  of  the  mortgaged  premises,  by  fire,  is  not  a  sufficient  ground 
for  authorizing  the  complainant  to  work  two  remedies  at  the  same 
time.(e2) 

But  previous  to  filing  a  bill  of  foreclosure,  the  mortgagee  may  attempt 
to  collect  the  money  secured  by  the  mortgage,  by  bringing  a  suit  at  law 
upon  the  bond.  And  the  commencement  of  such  suit  at  law  will  not 
prevent  the  filing  of  a  bill  of  foreclosure,  unless  a  judgment  has  been 
obtained  in  that  suit.  But  if,  after  commencing  a  suit  at  law  the  mort- 
gagee files  a  bill  of  foreclosure,  he  will  not  be  allowed  to  proceed  in  the 
suit  at  law  without  the  special  permission  of  this  courf.(e) 

If  it  appears  that  any  judgment  has  been  obtained  in  a  suit  at  law  for 
the  mortgage  money  or  any  part  thereof,  no  proceedings  can  be  had  up- 
on the  bill,  unless  an  execution  upon  such  judgment  has  been  returned 
unsatisfied,  in  whole  or  in  part,  and  the  sheriff  has  returned  that  the  de- 
fendant has  no  property  whereof  to  satisfy  the  execution,  except  the 
mortgaged  premises.(/ )  And  unless  the  bill  shows  that  the  complain- 
ant has  exhausted  his  remedy  upon  the  judgment,  the  defendant  in  the 
foreclosure  suit  may  demur  to  the  bill,  or  raise  the  objection  in  his  an- 
swer.(g') 

Where  the  bill  shows  that  a  judgment  has  been  recovered  for  the 
mortgage  debt,  the  court  cannot  make  a  decree  of  foreclosure  until  an 
execution  has  been  issued  upon  the  judgment  and  returned  unsatisfied — 
although  the  defendant  has  suffered  the  bill  to  be  taken  as  confessed 
against  him.(A) 

A  bill  of  foreclosure  may  be  filed  after  the  commencement  of  a  suit  at 
law  on  the  bond,  before  any  judgment  therein,  without  a  previous  dis- 
continuance of  such  suit ;  it  not  being  the  intention  of  the  legislature  to 
require  the  suit  at  law  to  be  actually  discontinued,  but  merely  to  sus- 
pend all  further  proceedings  in  that  suit  until  it  was  ascertained  whether 
the  mortgage  would  be  satisfied  in  the  foreclosure  suit.(t) 

As  no  action  at  law  can  be  brought  for  the  recovery  of  the  mortgage 
debt,  after  a  bill  of  foreclosure  is  filed,  neither  can  an  action  of  eject- 


(cO  Suydam  v.  Bartle,  8  Paige  294.  felt  r.  Shufelt,  9  id.  137.     GrosTCDor  r. 

(«)  EnaJe  V,  Underbill,  3  Edw.  251.  Day,  1  Clarke,  109. 

(/)  5  R.  S.  192,  ^   162,  (orif?.  ^  156.)         (g)  Shufelt  v.  Shafelt.  su^ra, 
Paiiisun  7.  Powers,  4  Paige,  550.     Shu-        (A)  Id.  ib. 

(t)  Williamson  v.  CbampUn,  supra. 
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meot  be  maintained  by  the  mortgagee,  or  his  representatives  or  assigns, 
for  the  recovery  of  the  possession  of  the  mortgaged  premises,  (ib) 

Nor  can  the  mortgagor's  equity  of  redemption  in  the  mortgaged 
premises  be  sold  upon  an  execution  on  a  judgment  recovered  against 
him ;  but  the  plaintiff's  attorney  must  endorse  on  every  such  execution 
a  brief  description  of  the  premises  mortgaged,  referring  to  the  page  and 
book  of  the  record  in  which  the  mortgage  is  recorded,  with  a  direction 
to  the  sheriff  not  to  levy  the  execution  upon  such  premises,  or  any  part 
thereof.(/) 

Upon  a  decree  of  foreclosure  the  court  is  authorized  not  only  to  com- 
pel the  delivery  of  possession  of  the  mortgaged  premises  to  the  pur- 
chaser, but  also  to  decree  payment  by  the  mortgagor,  of  the  balance  of 
the  mortgage  debt  that  may  remain  unsatisfied  after  a  sale  of  the  premi- 
ses, and  to  issue  the  necessary  executions  therefor  against  other  property 
of  the  mortgagor,  or  against  his  per8on.(f7i) 

Where  the  bill  states  that  the  defendant  is  insolvent,  and  out  of  the 
state,  and  that  the  mortgage  does  not  contain  any  power  of  sale,  the 
court  will  assume  jurisdiction  if  the  mortgaged  premises  are  worth  more 
than  $100,  although  there  is  less  than  $100  due ;  upon  the  ground  that 
there  is  no  other  remedy,  and  that  there  would  otherwise  be  a  failure  of 
justice.(n) 


SECTION  IL 

PARTIES. 

1.  Complainants.]  It  may  be  stated  as  a  general  rule  that  all  those 
who  have  an  interest  in  the  mortgage  and  may  be  affected  by  the  decree, 
are  proper  parties.(/i)  If  the  mortgagee  alone  has  any  interest,  he  is  of 
course  the  only  necessary  party.  If  he  has  made  an  under  mortgage,  as 
a  security  for  a  smaller  sum  than  is  due  on  the  mortgage,  and  the  under 
mortgagee  brings  a  bill  to  foreclose,  the  original  mortgagee  is  a  ne- 
cessary party;  because  the  latter  has  a  right  to  redeem  the  under 


(k)  2  R.  S.  312,  ^  67. 
(i)  Id.  368.  ^  31,  39. 
(m)  Id.  191,  $  158,  (orig.  ^  153.) 


(n)  Barton  r.  Fatbore,  in  Chan.  Ang. 
16, 1843. 
(^)Story'tEq.  PI.  189. 
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mortgagee ;  '*aDd  thus  also  a  second  account  of  what  is  due  upon  the 
original  mortgage  is  prevented.(5r) 

If  the  mortgagee  has  assigned  the  mortgage  as  security  or  pledge  for  a 
loan  of  less  amount  than  the  mortgage,  he  may,  especially  where  the 
assignee  refuses  to  proceed,  file  a  bill  of  foreclosure  in  his  own  name.(r) 
The  assignee  also  has  the  right  to  file  a  bill  in  such  a  case,  if  he  chooses.(«) 
But  if  the  mortgagee  has  assigned  the  mortgage  absolutely,  the  assignee 
or  assignees  only,  seem  to  be  indispensable  parties.(;) 

If  the  mortgagee  is  dead,  his  personal  representative  is  the  proper 
complainant  to  bring  the  bill ;  for,  ordinarily,  the  mortgage  money  be- 
longs to  the  personal  assets,  and  draws  after  it  the  mortgaged  estate  as 
an  incident.(u]  But  if  the  mortgage  be  of  a  fee,  the  heir  also  of  the  mort- 
gagee is  a  necessary  party  (either  as  complainant  or  as  defendant) ;  for 
he  is  the  owner  of  the  legal  title,  though  but  a  trustee  for  the  personal 
representative,{t7) 

And  all  persons  who  have  the  legal  interest  in  the  mortgage,  as  well 
as  those  who  have  the  equitable  interest  therein,  are  necessary  parties 
to  a  bill  of  foreclosure.  There  can  be  no  redemption  or  foreclosure  un- 
less all  the  persons  entitled  to  the  whole  mortgage  money  are  before  the 
court.  Thus,  for  example,  a  person  entitled  to  a  part  only  of  the  mort- 
gage money  cannot  file  a.  bill  to  foreclose  the  mortgage  as  to  his  own 
part  of  the  money ;  but  all  the  other  persons  in  interest  must  be  made 
parties.(ti7)  So,  if  the  mortgage  was  given  to  a  trustee,  in  trust  for 
others,  aU  the  cestuis  que  trust  should  be  made  parties,  as  well  as  the 
trustee,  to  the  bill  of  foreclosure.(x) 

2.  Defendants.]  All  persons  having  an  interest  in  the  equity  of  re- 
demption should  be  made  defendants  to  a  bill  of  foreclosure,  (y)  And 
if  the  equity  of  redemption  belongs  to  different  persons  as  devisees,  or 
as  having  charges  as  legatees,  thereon,  all  of  them  should  be  joined  as 
defendants.(z)  And  hence  the  general  (though  not  universal)  rule  is 
that  all  incumbrancers  should  be  made  parties,  if  not  as  indispensable,  at 
least  as  proper  parties  to  such  a  bill,  whether  they  are  prior  or  subse- 
quent incumbrancers.(a) 


(q)  Hobart    t.    Abbott,  S  P.  Wim.  (w)  Story's  Eq.   PI.  184.    PaJmer  t. 

643.    Coop.  Eq.  PI.  37.  Earl  of  Carlisle,  1  Sim.  &  Sta.  426. 

(r)  Norton   r.  Warren,  3  Edw,   106.  («)  Wood  r.   Williams,    4    Mad.    186. 

W  W.  ib.  Lowe  t.  Morgan,  1  Bro.  Ch.  R.  368. 

(0  Story's  Eq.  PI.  183.  (y)  Story's  Eq.  PI.  177. 

(tt)  Id.   ib.      Freake    v.  Horsley,  3  {z)   McGown    r.   Yorke,  6  John.  Ch. 

Freem.  180.      Bradshaw  ▼.  Ontram,  13  Rep.  450. 

Ves.  234.  (a)  Story,  177.     3  John.  Ch.  469. 

(v;   Scott  V.  Nicoll,    3   Rase.    476. 
Wood  r.  Williams,  4  Mad.  186. 


f 
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It  is  provided  by  statute,  however,  that  it  shall  not  be  necessary  that 
any  person  having  a  lien  by  any  judgment  or  decree  upon  the  land  con- 
tained in  any  mortgage  subsequent  to  the  mortgage  sought  to  be  fore- 
closed, or  any  person  having  any  lien  or  claim  by  or  under  such  subse- 
quent judgment  or  decree,  be  made  a  party  to*  the  suit  for  the  foreclo- 
sure thereof.(6) 

The  same  statute  also  contains  a  provision  that  whenever  any  person 
claiming  any  right  or  equity  of  redemption  by  or  under  any  judgment 
or  decree  subsequent  to  any  mortgage',  shall  not  be  made  a  party  to  the 
suit  by  the  bill  for  the  foreclosure  of  such  mort^rage,  such  person  may 
be  made  a  party  to  such  suit  at  such  time  and  upon  such  terms  and  con- 
ditions as  the  court  shall  deem  just  and  reasonable^c) 

If  the  mortgage  debt  is  secured  by  the  obligation  or  other  evidence  of 
debt  executed  since  January  1, 1830,  of  any  other  person  besides  the 
mortgagor,  the  complainant  may  make  such  person  a  party  to  the  bill, 
and  the  court  may  decree  payment  of  the  balance  of  such  debt  remain- 
ing unsatisfied,  after  a  sale  of  the  mortgaged  premises  as  well  against 
such  other  person  as  the  mortgagor,  and  may  enforce  such  decree  as  in 
other  cases.(cf) 

It  has  been  held  that  a  mortgagor  who  is  personally  liable  to  the 
mortgagee  for  the  payment  of  the  debt  secured  by  the  mortgage,  but 
who  has  parted  with  all  his  right  and  interest  in  the  mortgaged  premises, 
is  a  proper  but  not  a  necessary  party  to  a  bill  to  foreclose  the  mort- 

If  the  mortgagor  has  conveyed  the  equity  of  redemption  absolutely 
and  without  warranty,  the  mortgaged  premises  are  the  primary  fund  for 
the  payment  of  the  mortgage  debt ;  and  the  grantee  has  no  right  to  ob- 
ject that  the  mortgagor  is  not  made  a  party  to  the  bill  of  foreclosure. 
But  where  the  complainant  makes  a  mere  surety  of  the  mortgagor,  for 
the  payment  of  the  debt,  a  party  to  the  bill,  for  the  purpose  of  obtaining 
a  decree  against  such  surety  if  the  mortgaged  premises  are  found  to  be 
insufficient  to  satisfy  the  debt  and  costs,  such  surety  has  a  right  to  insist 
that  the  principal  debtor  shall  be  made  a  party  to  the  suit,  if  he  is  with- 
in the  jurisdiction  of  the  court.(/)  But  not  if  the  principal  debtor  is 
an  absentee  and  has  aligned  all  his  right  and  interest  in  the  equity  of 
redemption.(g^) 

Where  the  mortgagee  assigns  his  bond  aiid  mortgage  and  guarantees 


{b)  Uw8  of  1840,  p.  289,  &  9*  («)  Bigelow  v.  Bash,  6  Paigo,  343. 

(c)  Id.  ib.  ^  10.  (/)  Id.  ib. 

W  3  R.  S.  191,  ^  160,  (orig.  ^   154.)      *  (g)  Id.  ib« 
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the  collection  of  the  debt,  tlie  assignee  may  make  him  a  party  to  the  bill 
of  foreclosure ;  for  the  purpose  of  obtaining  a  decree  over  against  him 
for  the  deficiency,  in  case  the  amount  of  such  deficiency  should  not  be 
collected  from  the  moitgagor.(A) 

If  the  mortgagor,  or  other  party  who  is  personally  liable  for  the  defi- 
ciency, is  dead,  his  personal  representatives  may  be  made  parties  to  the 
suit ;  to  enable  the  complainant  to  obtain  a  decree  that  the  deficiency 
be  paid  out  of  the  estate  in  their  hands,  in  a  due  course  of  administra* 
tion.  But  if  the  complainant  unnecessarily  makes  such  representatives 
parties  to  his  bill,  and  thereby  subjects  the  estate  to  the  useless  expense 
of  taking  an  account  of  its  administration  here,  the  court,  in  its  discre- 
tion, may  refuse  to  allow  him  the  extra  costs  of  that  part  of  his  pro- 
ceedings.(t) 

And  the  only  cases  in  which  the  personal  representative  is  necessary 
to  be  made  a  party  to  a  bill  of  foreclosure,  seem  to  be  where  he  has  an 
nterestin  the  equity  of  redemption;  as,  for  example,  where  the  mort- 
gagor was  possessed  of  a  term  of  years  which  he  has  mortgaged ;  for  in 
such  a  case  the  equity  belongs  to  the  personal  representative,  and  pay- 
ment is  sought  out  of  the  personal  assets.(A:)  If  the  mortgage  comprises 
both  freehold  and  leasehold  estates,  the  heir  and  the  personal  represen- 
tative must  both  be  made  parties.(Z) 

If  the  mortgagor,  who  is  owner  of  the  fee,  dies,  his  heir  is  an  indis- 
pensable party ;  so  much  so  that  if  he  be  without  the  jurisdiction  of  the 
court  the  cause  cannot  be  further  proceeded  in.(fii) 

But  the  complainant,  in  a  bill  of  this  nature,  cannot  make  the  heirs  or 
devisees  of  a  deceased  mortgagor  or  guarantor,  who  have  no  interest  in 
the  mortgaged  premises,  parties  to  his  bill,  for  the  purpose  of  obtaining 
a  decree  over  for  the  deficiency,  against  the  real  estate  of  the  decedent 
which  has  come  to  them  by  descent  or  devise.(n) 

In  an  anonymous  case  before  the  chancellor,  on  the  31st  of  Oct.  1B42, 
he  decided  that  where  the  owner  of  the  equity  of  redemption  is  decreed 
to  be  a  bankrupt,  pending  a  foreclosure  suit,  so  that  his  interest  passes 
to  the  assignee  in  bankruptcy,  such  assignee  must  be  brought  before  the 
court  before  a  decree  of  sale  can  be  had.(o) 

Where  there  are  several  future  and  contingent  interests  in  the  equity 
of  redemption,  it  is  not  necessary  to  make  every  person  having  a  future 


(A)  Leonmrd  r.  Morris,  9  Paige,  90.  378.     Palk  v.   Clinton,  12  Vet.  48,  58. 

(0  W-  ib.  Farmer  t.  Curtia,  3  Sim.  466. 

ik)  Story's  Eq.  PI.  182.  (n)  Leonard  v.  Morris,  9  Paige,  90. 

(0  W-  >b.  .    (o)  See  also  Story's  Eq.  PI,  182. 
(m)  Fell  T.  Brown,  3  Bro.  Ch.  R.  376, 
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and  contingent  interest  in  the  premises  a  party  to  a  bill  of  foreclosure. 
It  is  sufficient  if  the  person  who  has  the  first  vested  estate  of  inheritance, 
and  all  other  persons  havin^  or  claiming  prior  rights  or  interests  in  the 
premises,  are  brought  before  the  court.(p)  To  make  a  decree  of  fore- 
closure valid  as  against  all  claimants,  the  person  who  has  the  first  estate 
of  inheritance  in  the  mortgaged  premises,  and  the  several  intermediate 
remaindermen,  must  be  made  parties  to  the  bUl.(f ) 


SECTION  III. 


FRAME   OF   BILL. 


The  132d  rule  declares  that,  in  a  bill  of  this  nature,  it  shall  not  be 
necessary  or  allowable  to  set  out  at  length  the  rights  and  interests  of 
the  several  defendants  who  are  purchasers  of,  or  have  liens  upon  the 
equity  of  redemption  subsequent  to  the  registry  of  the  complainant's 
mortgage,  and  who  claim  no  right  in  opposition  thereto. 

It  is  sufficient  for  the  complainant,  after  setting  out  his  own  right  and 
iuterest  in   the  premises,  to  state  generally  that  such  defendants  have 
or  claim  some  interest  in  the  premises,  as  subsequent  purchasers  or  in- 
cumbrancers^ or  olherwise.(r) 

If  any  of  such  defendants  are,  by  the  misstatements  of  the  complainant 
in  his  bill  or  otherwise  unnecessarily  compelled  to  put  in  an  answer  to 
protect  their  rights,  the  costs  thereof  may  be  charged  on  the  complain- 
aijt  personally  ;  and  on  the  other  hand,  if  the  defendants  unnecessarily 
put  ill  an  answer,  the  extra  costs  of  the  complainant,]caused  by  such  an- 
swer, may  be  charged  on  the  defendants  personaIly.(5) 

And  it  has  been  decided,  that  where  the  bill  unnecessarily  sets  out  the 
rights  of  the  several  defendants,  at  length,  it  may  be  excepted  to  for 
impertinence.(^) 

It  has  also  been  held,  that  where  a  junior  mortgagee  files  a  bill  of 
foreclosure,  making  the  holder  of  a  prior  mortgage  a  party  defendant 
and  calls  for  an  answer  as  to  the  amount  due  upon  such  prior  mortgage, 


(p)   Nodine  r.    Greenfield,    7  Paige,        (s)  Ibid.     Union  Ins.   Co.  r.  Van 
544.  Rensselaer,  4  Paige,  85. 

ip)  Id.  ib.  (0  4  Paige,  85. 

(r)  Role  133. 

Vol-  II.  23 
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the  prior  mortgagee  is  entitled  to  the  costs  of  his  answer,  as  well  as  his 
other  costs,  to  be  first  paid  out  of  the  proceeds  of  the  sale  or  to  be 
charged  upon  the  complainant  personally,  in  the  discretion  of  the 
court.(ti) 

The  statute  requires  a  bill  of  foreclosure  to  state  whether  any  pro- 
ceedings at  law  have  been  bad  for  the  recovery  of  the  debt  secured  by 
the  mortgage,  or  any  part  thereof;  and  whether  such  debt,  or  any  part 
thereof,  has  been  collected.(v) 

Under  this  section  the  complainant  must  aver,  or  state,  in  the  terms 
of  the  statute,  that  no  proceedings  have  been  bad  at  law  for  the  recove- 
ry of  the  debt  secured  by  the  mortgage,  or  any  j>art  thereof;  or  if  pro- 
ceedings at  law  have  been  instituted,  the  bill  should  state  what  such  pro- 
ceedings were,  and  against  whom  instituted.(t<7) 


SECTION    IV. 


PROCEEDINGS  THEREON. 


Notice  of  lis  pendens  to  be  filed  in  clerics  office,]  The  statute  re- 
quires that  whenever  a  bill  of  foreclosure  is  filed,  the  complainant,  or 
his  solicitor,  shall  file,  in  the  office  of  the  clerk  of  the  county  in  which 
the  land  mortgaged  shall  be  situated,  a  notice  of  the  pendency  of  the 
suit ;  which  notice  shall  contain,  1.  The  names  of  the  parties  to  the 
suit ;  2.  The  date  of  the  mortgage ;  by  whom  and  to  whom  executed ; 
3.  The  time  when,  and  the  office  in  which,  the  mortgage  was  recorded ; 
and  4.  A  description  of  the  land  mortgaged,  so  far  as  to  show  the 
town,  village,  or  ward,  and  the  county  in  which  such  land  is  situated ; 
the  number  of  the  lot,  if  any,  and  the  quantity  of  the  land,  if  the  sarae 
is  stated  in  the  mortgage.(:r) 

And  each  county  clerk  is  required  to  place  in  an  index  to  be  kept  ia 
his  office  such  reference  to  these  notices  as  will  enable  all  persons  in- 
terested, to  search  for  them  without  inconvenience.(y) 

And  no  decree  of  foreclosure  can  be  made  unless  proof  shall  be  made 


(u)  Boyd   V.    Dodge,  in  Chan.  Jan>        (jr)  Laws  of  1840,  p.  389,  ^  8.    Rale 
4,  1843.  133. 

(o)  2  R.   S.   191,  ^  161,  (orig.  ^  155.)        (y)  Id.  ib. 

{w)  PaUiaoQ  r.  Powers,  4  Paige,  651. 
WilliamBoa  t.  Cbamplio«  1  Clarke,  9. 
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in  such  manner  as  may  be  required  by  the  court  that  a  notice  of  lis  pen- 
dens  has  been  filed  at  least  forty  days  before  such  decree  shall  be 
niade.(z) 

Notice  to  defendants  of  object  of  suit.]  Formerly  it  was  necessary 
that  subsequent  purchasers  or  mortgagees  of  the  premises,  and  judgment 
creditors,  should  be  made  parties.  And  if  they  appeared  and  disclaimed, 
they  were  entitled  to  their  costs  out  of  the  proceeds  of  the  mortgaged 
premises ;  being  made  parties  to  the  suit  without  any  fault  on  their 
part.  In  this  way — especially  if  the  subsequent  incumbrancers  were 
numerous,  and  chose  to  appear  separately — the  mortgaged  premises 
might  be  entirely  exhausted;  nothing  being  left  to  satisfy  the  complain* 
ant's  mortgage  and  the  costs  of  suit. 

To  remedy  this  evil,  the  133d  rule  provides  that  the  complainant  in  a 
foreclosure  suit  may  deliver  to  any  defendant,  at  the  time  of  serving  the 
suhpmna,  a  notice  subscribed  by  the  complainant  or  his  solicitor,  stating 
that  the  suit  is  entitled  to  foreclose  a  mortgage,  and  giving  a  brief 
description  of  the  mortgaged  premises,  the  sum  for  which  the  mortgage 
was  given,  its  date,  and,  if  registered,  the  time  of  the  registry,  aud  that 
the  complainant  makes  no  personal  claim  against  such  defendant. 

If  the  defendant  on  whom  such  a  notice  has  been  served,  appears 
and  disclaims,  he  will  not  recover  costs,  but  must  pay  costs  to  the  com- 
plainant. And  if  the  complainant  neglects  to  serve  such  notice,  by  rea* 
son  of  which  a  defendant  is  put  to  imnecessary  costs  in  employing  a  so- 
licitor to  defend  the  suit,  such  costs  may  be  charged  personally  on  the 
complainant,  in  the  discretion  of  the  conrt.(a) 

It  has  been  decided,  that  to  entitle  a  defendant  who  does  not  appear 
and  disclaim,  to  costs  under  this  rule  where  he  has  not  been  served  with 
notice  that  no  personal  claim  is  made  against  him,  he  must  satisfy  the 
court  that  he  has  been  misled  by  the  neglect  to  serve  the  usual  notice ; 
aud  that  he  supposed  it  necessary  to  employ  a  solicitor  to  protect  his 
rights.(6) 

A  subsequent  purchaser  or  mortgagee  of  the  premises,  who  has  a 
present  and  subsisting  interest  therein  which  makes  him  a  necessary 
party  to  a  bill  to  foreclose  a  prior  mortgage,  cannot  disclaim.(c) 

Slaying'  proceedings.]  The  complainant  in  a  foreclosure  suit  will 
not  be  compelled  to  suspend  proceedings  to  enable  junior  incumbrancers 
to  litigate  their  liens ;  even  though  a  bill  has  been  filed  by  one  of  them 
for  that  purpose,  in  which  the  complainant's  rights  are  admitted.(c{) 


U)  Law9  of  1840,  p.  S89,  ^  9. 

(a)  Rule  133. 

(b)  Jay  Y.  Eatii^n,  9  Paige,  830. 


(c)  M.  ib. 

(d)  Miller  t.    Case,  1  Clarke,  395. 
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It  wrf3  also  held  by  the  chancellor,  in  a  recent  case,(e)  that  by  the 
present  practice  of  this  court,  defendants  in  a  foreclosure  suit,  whose 
claims  are  upon  the  equity  of  redemption  merely,  and  who  have  no  in- 
terest in  the  mortgaged  premises  adverse  to  the  complainant's  claim, 
are  not  permitted  to  delay  his  proceedings  by  a  litigation  of  their  claims 
to  the  equity  of  redemption  with  their  co-defendants. 

To  authorize  the  court  to  interfere  in  such  a  case  to  stay  the  proceed- 
ings of  the  mortgagee,  either  upon  the  filing  of  a  cross  bill  by  one  or 
more  of  the  defendants  in  the  foreclosure  suit,  or  otherwise,  it  must  ap- 
pear that  a  stay  of  proceedings,  until  they  can  litigate  their  claims  as  be- 
tween them  and  their  co-defendants,  is  absolutely  necessary  to  the  pro- 
tection of  their  rights.(/) 

In  the  case  of  Bunce  v.  Woodrufy{s)  there  was  an  application  by  the 
defendant  for  an  order  to  stay  proceedings  in  a  foreclosure  suit  until  the 
suit  upon  the  defendant's  cross  bill  should  be  in  readiness  for  hearing ; 
so  that  both  suits  might  be  heard  together.  The  chancellor  denied  the 
application,  with  costs,  because  the  cross  bill  did  not  set  up  any  valid 
defence  to  the  foreclosure  suit,  and  was  not  in  support  of  any  defence 
set  up  in  the  answer  in  that  suit ;  and  because  the  cross  bill  was  no^ 
filed  until  after  the  proofs  in  the  foreclosure  suit  were  closed. 

Where  a  bill  is  filed  to  foreclose  a  mortgage  on  which  there  is  due 
any  interest,  or  any  portion  or  instalment  of  the  principal,  and  there  are 
other  portions  or  instalments  to  become  due  subsequently,  if,  after  a  de- 
cree of  sale  is  entered  against  the  defendant,  he  shall  bring  into  court 
the  sum  due,  with  costs,  the  proceedings  in  the  suit  will  be  stayed.  But 
the  court  will  enter  a  decree  of  foreclosure  and  sale,  to  be  enforced  by 
a  further  order  of  the  court  upon  a  subsequent  default  in  the  payment 
of  any  portion  or  instalment  of  the  principal,  or  of  any  interest  thereaf- 
ter to  grow  due.(A) 

Reference  to  compute  amount  due^  ^c]  If  a  bill  to  foreclose  a  mort- 
gage is  taken  as  confessed,  or  the  right  of  the  complainant  as  stated  in 
his  bill  is  admitted  by  the  answer,  he  may  have  an  order  of  course  re- 
ferring it  to  a  master  to  compute  the  amount  due  to  him,  or  to  such  of 
the  defendants  as  are  prior  incumbrancers  of  the  mortgaged  premises, 
and  to  examine  and  report  whether  such  premises  can  be  sold  in  par- 
eels,  if  the  whole  amount  secured  by  the  mortgage  has  not  become 
due.(i) 


W   Farmer's  Loan  and  Trust  Co.  t.        (h)  3  R.  S.  192,  ^  16R,  (orig.  ^  16«.) 

Seymour,  in  Chan'y,  April  5,  1843.  (i)   Rale  134.     See    Everitt  v.   Hjff 

(/)  Idem.  man,  I  Paige,  648. 
ig)  In  CbanV.  July  20,  1841. 
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And  if  the  defendant  is  an  infant  and  has  put  in  a  general  answer  hy 
his  guardian,  or  if  any  of  the  defendants  are  a1)sentees,  the  complain- 
ant may  have  a  similar  order  of  course,  referring  it  to  a  master  to  take 
proof  of  the  facts  and  circumstances  stated  in  the  complainant's  bill 
and  to  examine  him  ou  oath  as  to  any  payments  which  have  been  made 
and  to  compute  the  amount  due  on  tlie  mortgage,  preparatory  to  the 
application  for  a  decree  of  foreclosure  and  sale.(A)  And  the  master 
must  report  such  proofs  and  examinations  to  the  court. (2) 

This  reference  and  examination  as  to  the  rights  of  an  absentee  cannot 
be  had  of  course,  however,  if  any  of  the  defendants  have  appeared,  and 
contest  the  complainant's  rights  as  claimed  by  the  hill.(m) 

But  where  a  reference  to  make  preliminary  inquiries  preparatory  to 
the  hearing  of  the  cause  is  necessary  or  proper  in  a  case  in  which  the 
rules  do  not  authorize  the  entry  of  a  common  order,  if  such  reference 
is  not  assented  to  by  all  the  parties  interested  therein,  a  special  applica- 
tion  must  be  made  to  the  court,  upon  duo  notice  to  all  stich  parties  as 
have  appeared  in  the  suit.(n) 

If  proofs  have  been  taken  in  chief,  prior  to  the  entry  of  the  order  of 
reference,  liberty  wilt  be  given  to  use  them  upon  the  reference  against 
the  absentee.  An  application  for  that  purpose  should  be  made  to  the 
court.(o) 

Where  the  complainant's  claim  to  priority  is  denied  by  the  defendant's 
answer,  the  master,  upon  the  reference  to  compute  the  amount  due,  un- 
der the  134th  rule,  is  not  authorized  to  settle  the  question  of  priority 
between  the  parties,  but  must  leave  it  for  the  decision  of  the  court  upon 
the  hearing.ip) 

In  computing  the  amount  due  upon  a  mortgage,  the  master  cannot 
allow  the  complainant  the  amount  of  a  premium  paid  for  an  insurance 
of  the  mortgaged  premises,  unless  it  was  paid  by  express  agreement  of 
the  mortgagor  or  owner  of  the  equity  of  redemption.(5')  But  he  may 
allow  payments  for  taxes  or  assessments  which  were  a  lien  on  the  prem- 

ises.(r) 

Bill  when  to  be  dimissed.]  The  statute  directs  that  when  a  bill  is 
filed  to  foreclose  a  mortgage  on  which  any  interest  is  due,  or  any  por- 
tion or  instalment  of  the  principal,  and  there  are  other  portions  or  in- 


(i)  Rule  134.    2.  R.  S.  187,  ^  134,  (orig.  (n)  Id.  ib. 

&  128.)    Coroing    ?.    Baxter,  6    Paige,  (o)  Id.  ib.       ^     ^  „  .       ^^, 

i-8      '  *  (;;)  Harris  ▼.  Fly,  7  Paige,  421. 

(0  2  R.  S.  187,  ^  135,  (orig.  §  120.)  (q)  Faure  ▼.  Winans,  Hopk.  283. 

(m)  CorDing  v.  Baxter,  supra,  (r)  Id.  ib. 
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stalments  to  become  due  subsequently,  the  bill  shall  be  dismissed,  upon 
the  defendants  bringing  into  court,  at  any  time  before  the  decree  of  sale, 
the  principal  and  interest  due,  with  costs.(^) 


SECTION   V. 


HEARING    AND   DECBEE. 


Hearing.']  If  a  mortgage  case  is  to  be  heard  upon  pleadings,  or 
upon  pleadings  and  proofs,  so  as  to  bring  it  within  the  fourth  class  of 
causes,  it  will  be  entitled  to  a  preference  over  any  other  causes  of  that 
class  ;  unless  the  defendant,  before  the  cause  is  heard,  shall  file  with  the 
register  or  clerk,  at  the  place  where  the  court  is  held,  an  affidavit  that 
he  has  a  good  and  meritorious  defence,  and  that  his  answer  was  not  put 
in  for  the  purpose  of  delay.  The  filing  of  which  affidavit  must  be  noted 
on  the  calendar.(/) 

Where,  however,  the  bill  is  taken  as  confessed  against  all  of  the  de- 
fendants, or  where  no  answer  has  been  put  in  by  any  <ff  them  denying 
any  material  matter  set  forth  in  the  bill,  so  as  to  require  the  filing  of  a 
replication,  the  complainant,  after  the  cause  is  in  readiness  for  hearing 
as  to  all  the  defendants,  may  apply  for  a  final  decree  on  any  regular 
motion  day^  either  in  vacation  or  during  a  regular  term,  upon  due  no- 
tice to  such  of  the  defendants  as  have  appeared  in  the  suit ;  and  with- 
out putting  the  cause  upon  the  calendar.(u) 

It  has  been  decided  that  this  part  of  the  134th  rule  only  applies  to 
cases  where  the  bill  has  been  taken  as  confessed,  or  where  the  cause  is 
in  readiness  for  hearing,  upon  hill  and  answer ;  V  ut  does  not  authorize 
the  complainant  to  apply  for  a  decree,  on  a  motion  day,  where  a  plea 
or  demurrer  to  the  bill  has  been  filed  in  good  faith.(t7)  If  the  defen- 
dant puts  in  a  frivolous  plea  or  demurrer,  however,  the  complainant 
may  apply,  on  a  motion  day,  to  overrule  such  plea  or  demurrer  as  friv- 
olous and  for  a  final  decree  in  the  cause. as  upon  a  bill  taken  as  confess- 
ed. But  to  entitle  the  complainant  to  such  a  decree,  he  must  give  spe- 
cial notice  to  the  defendant  that  he  intends  to  move  for  an  order  to 


(i)  9  R.  S.  192,  §  167,  (orig.  ^  161.)  (u)  Rule  134. 

(0  Rale  91.  (v)  Bowman  ▼.  Mitchell,  9  Pai^e,  78. 
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overrule  the  plea  or  demurrer  as  frivolous,  and  to  take  the  bill  as  con^ 
fessed,  and  for  a  final  decree  thereon.(i£') 

Where  the  bill  has  been  taken  as  confessed  against  any  of  the  defen- 
dants, the  complainant,  at  the  hearing,  or  when  he  moves  for  a  decree, 
must  show  by  affidavit,  or  otherwise,  whether  it  has  been  so  taken  as 
confessed  against  any  of  tlie  defendants  as  absentees,  who  have  not  ap. 
peared  in  the  suit ;  and  if  it  has,  he  must  produce  the  master's  report 
as  to  the  proof  of  the  facts  and  circumstances  stated  in  the  bill,  and  of 
the  examination  of  the  complainant  on  oath  as  to  any  payments  which 
have  been  made.(:r) 

And  in  all  foreclosure  causes,  the  complainant,  at  the  hearing,  or 
when  he  moves  for  a  decree,  must  show  by  affidavit,  or  by  the  certificate 
of  the  clerk  of  the  county  in  which  the  mortgaged  premises  are  situated, 
that  a  notice  of  lis  pendens,  and  in  the  form  prescribed  by  the  act  of 
May,  1840,  has  been  filed  with  such  clerk  for  at  least  forty  days  previ- 
ous to  such  hearing  or  motion  for  a  decree.(y) 

Affidavit  of  regularity*']  The  act  to  reduce  the  expense  of  foreclo- 
sing mortgages,  directs  that  it  shall  not  be  necessary  hereafter  to  furnish 
proof  of  the  regularity  of  the  procedings  in  any  foreclosure  suit.(j2;) 

Decree.]  The  136th  rule  prescribes  the  form  of  the  decree  of  fore- 
closure ;  which  is  to  be  followed  in  all  cases,  except  where  the  court 
gives  special  directions  concerning  the  decree. 

Where  the  whole  amount  is  not  due,  the  court  will  direct  a  reference 
to  a  master  to  ascertain  and  report  the  situation  of  the  mortgaged  prem- 
^  ises ;  and  if  it  appears  that  the  same  can  be  sold  in  parcels,  the  decree 
will  direct  so  much  of  the  premises  to  be  sold  as  will  be  sufficient  to 
pay  the  amount  then  due  upon  the  mortgage,  with  costs ;  and  the  de- 
cree will  remain  as  security  for  any  future  default.(a)  And  if  the  mas- 
ter reports  that  the  premises  can  be  sold  in  parcels,  and  the  whole  debt 
is  not  due,  only  so  much  will  be  decreed  to  be  sold  as  will  be  sufficient 
to  pay  the  amount  then  due,  with  costs ;  although  the  residue  of  the 
premises  will  be  insufficient  to  satisfy  the  mortgage  money  yet  to  be* 
come  due.(&) 

If  there  is  any  default  by  the  mortgagor  subsequent  to  the  decree,  the 
court  may,  on  the  petition  of  the  complainant,  by  a  further  order  found- 
ed upon  such  first  decree,  direct  a  sale  of  so  much  of  the  mortgaged 


iw)  Bowman  ▼.  Mitchell,  0  Paige,  78.  (a)  2  R.  S.  193,  ^  169,  (orig.  ^  163.) 

(«)  Rule  134.  {b)  Bank  of  Ogdensbargh  y.  Arnold, 

(y)  Idem.  5  Paige,  38. 
(z)  Laws  of  1840,  p.  290,  ^11. 
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premises  under  the  decree  as  will  be  sufficient  lo  satisfy  the  amount  due, 
with  the  costs  of  the  petition,  d6c.  And  the  same  proceedings  may  be 
had  as  often  as  a  default  shall  happen.(c) 

If  in  any  case  it  appears  to  the  court  that  the  mortgaged  premises  are 
so  situated  that  the  sale  of  the  whole  will  be  iiM)St  beneficial  to  the  par- 
ties, the  decree  will,  in  the  first  instance,  be  entered  for  the  sale  of  the 
whole  premises  accordingly.(c2) 

In  the  case  of  Kellogg  v.  Babcocky{e)  the  chancellor  decided  that 
where  the  complainant  has  two  or  more  mortgages  of  difierent  dates,  on 
the  san)e  premises,  the  decree  of  foreclosure,  under  the  act  of  May, 
1840,  to  reduce  the  expense  of  foreclosing  mortgages,  should  only  di- 
rect the  master  to  pay  the  first  mortgage  out  of  the  proceeds  of  the  sale, 
together  with  the  costs  of  the  suit,  and  that  he  bring  the  residue  of  the 
purchase  money  into  court,  to  enable  the  intermediate  incumbrancers,  if 
any,  who  are  not  made  parties  to  the  suit,  to  claim  payment  out  of  such 
surplus  money,  in  preference  to  the  payment  of  the  complaitiant's  junior 
mortgages. 

When  the  complainant  makes  a  junior  mortgagee  a  party,  the  court 
may  make  a  decree  directing  a  sale  of  so  much  of  the  mortgaged  premises 
as  will  be  sufficient  to  satisfy  the  amount  due  on  such  junior  mortgage 
and  all  intermediate  liens  and  incumbrances,  in  addition  to  the  amount 
of  the  complainant's  mortgage  and  costs ;  and  the  master  may  be  di- 
rected to  ascertain  the  amount  of  such  liens  previous  to  the  sale.(/) 

It  has  been  already  mentioned  that  the  court  is  authorized  to  decree 
payment  of  the  balance  of  the  mortgage  debt  which  may  remain  unsat- 
isfied after  a  sale  of  the  premises.(g')  The  chancellor  has  decided  that 
the  court  is  authorized  to  make  a  contingent  decree  for  the  payment  of 
the  deficiency,  by  the  mortgagor,  upon  the  coming  in  and  confirmation 
of  the  report  of  the  sale,  in  case  it  shall  appear  from  such  report  that 
the  proceeds  of  the  mortgaged  premises  were  not  sufficient  to  pay  the 
debt  and  costs  ;  and  that  it  is  not  necessary  to  wait  until  after  the  sale 
before  the  contingent  decree  for  the  payment  of  such  deficiency  can  be 
made.(A) 

In  a  suit  to  foreclosure  the  equity  of  redemption  of  a  judgment  credi- 
tor, after  a  statute  foreclosure,  the  court  may  order  a  sale  oi  the  premi- 
ses, or  may  decree  a  strict  foreclosure  against  the  creditor  if  he  neglects 
to  redeem.(t) 


(c)  3  R.  S.  193,  ^  170.  (ori^.  §  164.)  (g)  See  ante,  p.  173. 

(d)  Id.  ib.  fs  171,  (oriflr.  \  165.)  (A)  McCarthy  t.  Graham,   8  Paige, 

(e)  In  ChanV,  July  80, 184 1 .  480. 

(/)  Baekman  t.  Gibbs,  8  Paige,  511.  (t)  Benedict  t.  Giknan,  4  id.  58. 
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Wieh  regard  to  the  effect  of  a  decree  of  foreclosure  upon  the  rights  of 
subsequent  incumbrancers  who  are  not  made  parties  to  the  suit,  the  9th 
section  of  the  act  of  May,  1840,  to  reduce  the  expense  of  foreclosing 
mortgages  in  the  court  of  chancery,(A:)  declares,  that  every  decree  of 
foreclosure  and  sale  of  lands  mortgaged  shall  bar  and  foreclose  all 
claim  and  equity  of  redemption  of  every  person  having  such  subsequent 
judgment  or  decree,  and  his  heirs  and  personal  representatives,  and  of 
all  persons  claiming  under  him  or  them  ;  subject  to  the  provisions  of 
the  subsequent  sections  of  that  act,  (i.  e.  subject  to  their  right  to  apply 
to  be  made  parties,  and  to  petition  for  surplus  moneys,  or  to  set  aside 
the  sale  and  for  a  re-sale,  &c.) 

As  respects  the  sale  of  the  mortgaged  premises,  under  a  decree  of 
foreclosure,  see  the  chapter  relative  to  proceedings  under  decrees  and 
orders,  Vol.  I.  p.  526. 

As  to  proceedings  for  surplus  moneys  on  a  mortgage  sa]e,  see  Yol,  1, 
p.  623. 


SECTION    VI 


EXECUTION   FOR   DEFICIENCY. 


It  has  been  before  stated  that  upon  a  bill  of  foreclosure,  the  court  is 
authorized  not  only  to  direct  a  sale  of  the  mortgaged  premises,  and  to 
eompei  the  delivery  of  possession  thereof  to  the  purchaser,  but  also  to 
decree  paymeut  of  the  balance  of  the  mortgage  debt,  if  any  shall  remain, 
after  a  sale  of  the  premises ;  and  to  issue  the  necessary  executions,  as 
in  other  cases,  against  other  property  of  the  mortgagor,  or  against  his 
person.(/)  It  has  also  been  observed  that  the  court  may  make  a  con- 
tingent decree  for  the  payment  of  such  deficiency,  if  there  shall  be  any 
previous  to  the  sale,  and  without  waiting  until  the  coming  in  of  the  re^ 
port  of  sa1e.(m) 

But  the  master's  report  must  be  filed  and  confirmed  before  an  execu" 
Hon  can  issue.  For  the  court  has  decided  that  the  filing  of  the  master's 
report  of  sale,  stating  the  amount  of  the  deficiency  due  to  the  complain-^ 
ant,  is  not  sufficient  to  authorize  the  issuing  of  an  execution  for  such 
deficiency.    As  the  decree  of  foreclosure  and  sale  directs  that  the  mort-* 


(i)  Laws  of  1840,  p.  389.  (m)  Ante,  p,  184, 

(0  Ante,  p.  173, 

Vol.  U,  24 
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gagor  or  other  person  who  is  personally  liable  for  the  mortgage  debt 
shall  pay  the  amount  of  the  deficiency  reported  due,  upon  the  coming  in 
and  confirmation  of  the  report  of  the  master,  until  such  report  is  con- 
firmed as  well  as  filed,  the  deficiency  is  not  payable,  by  the  terms  of  the 
decree.  Consequently,  no  execution  can  issue  against  the  property  of 
the  defendant  previous  to  that  time.(7i) 


CHAP.    III. 

BILL  FOR  STRICT  FORECLOSURE  OP  A  MORTGAGE. 

Object  ofy  and  effect  of  filing,]  The  object  of  a  bill  for  strict  fore 
closure  is  to  obtain  a  decree  for  the  payment  of  the  mortgage  debt  with- 
in a  short  period  to  be  fixed  by  ,the  court ;  or  that,  in  default  thereof,  the 
mortgagor,  and  all  persons  claiming  under  him,  may  be  barred  and  fore- 
closed of  all  rights  and  equity  of  redemption  in  the  mortgaged  premises, 
and  his  and  their  title  thereto  be  extinguished  and  vested  in  the  mort- 
gagee, without  a  sale  thereof. 

The  ancient  practice  was,  in  all  mortgage  cases,  to  file  a  bill  of  this 
nature  and  procure  a  decree  for  a  strict  foreclosure  of  the  right  to  re- 
deem, by  which  means  the  lands  became  the  absolute  property  of  the 
mortgagee ;  and  such  is  still  the  practice  in  England ;  where  a  bill  of 
foreclosure  merely  is  deemed,  in  ordinary  cases,  the  exclusive  and  ap- 
propriate remedy.  And  the  courts  of  equity  there  refuse,  except  in 
special  cases,  to  decree  a  compulsory  sale  against  the  will  of  the  mort- 
gagor ;  though  they  have  departed  from  this  general  rule  in  certain 
cases.(a) 

In  this  state,  the  authority  to  decree  a  sale  of  the  mortgaged  premises 
is  derived  from  the  statute.(&) 

The  severity  of  the  foreclosure  without  a  sale,  is  mitigated  by  the 
practice  of  enlarging  the  time  to  redeem  from  six  months  to  six  months^ 


(n)  Bank  of  Rochester  t.  EmersoD,        (a)    4  Kent's  Com.    181.     8  Story's 
in  Chan.  Feb'y  21,  1843.  £q.  293,  904. 

{h)  See  ante,  p.  171. 
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or  for  shorter  periods,  according  to  the  equity  arising  from  circum- 

8tances.(c) 

Upon  a  bill  for  a  strict  foreclosure,  the  estate  becomes  the  property 
of  the  mortgagee  in  the  character  of  a  purchaser  ;  and  the  general  un- 
derstanding formerly  was,  that  by  taking  the  pledge  to  himself,  he  took 
it  in  satisfaction  of  the  debt.  But  according  to  the  case  of  Took  v- 
Hartleif^{d)  if  the  mortgagee  sells  the  estate,  after  the  foreclosure,  fair- 
ly, and  fore  the  best  price,  he  may  proceed  at  law  against  the  mort- 
gagor, upon  his  bond,  for  the  difference ;  though  he  cannot  have  re^ 
course  at  law  for  the  deficiency,  so  long  as  he  keeps  the  estate,  because 
the  value  of  it  is  not  ascertained,  and  the  mortgagee  cannot  say  what 
proportion  of  the  debt  remains  due. 

It  has  likewise  been  repeatedly,  held  that  an  action  at  law,  by  the 
mortgagee,  after  foreclosure,  for  the  balance  of  the  debt  due  him,  opens 
it,  and  lets  in  the  mortgagor  to  redeem.(e) 

Chancellor  Kent  states  it  as  being  the  better  opinion  that  after  a  fore- 
closure, with  or  without  a  subsequent  sale,  the  mortgagee  may  sue  at 
law  for  the  deficiency,  to  be  ascertained  in  the  one  case  by  the  proceeds 
of  the  sale,  and  in  the  other  by  an  estimate  and  proof  of  the  real  value 
of  the  pledge  at  the  time  of  the  foreclosure.(/) 

Whether  the  action  at  law  will  open  the  foreclosure  in  equity  and  let 
in  the  equity  of  redemption,  is  an  unsettled  question.  The  weight  of 
English  authority  would  seem  to  be  that  it  opens  the  foreclosure,  unless 
the  estate  has,  in  the  meantime,  been  sold  by  the  mortgagee;  and  then 
it  is  admitted  that  the  power  of  re-conveyance  is  gone,  for  it  would  be  in 
equitable  to  open  the  foreclosure  against  the  purchaser.(^) 

Parties.]  The  parties  to  a  bill  for  strict  foreclosure  are,  in  general, 
the  same  as  to  a  bill  for  foreclosure  and  sale.  The  complainant  should 
bring  before  the  court  all  persons  who  have  a  right  to  redeem  the  prem- 
ises, and  all  persons  claiming  an  interest  in  the  mortgage  under  himself. 
Therefore,  if  there  are  several  derivative  mortgagees,  they  must  all  be 
made  parties.(A) 

If^  however,  a  mortgagee  has  assigned  or  conveyed  away  from  himself 
not  only  the  money  due  on  the  mortgage,  but  also  the  mortgaged  prem- 
ises, the  assignee  may  foreclose  without  making  the  original  mortgagee 
a  party;  and  upon  the  same  principle  it  may  also  be  inferred  from  the 
case  of  Renvoize  v.  Cooper ^{i)  that  where  a  moitgngee  has  devised  his 


(c)  4  Kent's  Com.  181,  182. 
(<0  2  Bro.  125.    S.  C,  Dick.  786. 
(e)  4  Kent's  Com.  182. 
(/)  Id.  183. 


(g)  Id.  ib. 

(A)  Hohart  t.  Abbot,'2  P.  Wm».  643. 

(t)  Mad.  &  Geld.  371. 
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interest  in  the  mortgage  in  such  a  manner  as  to  pass,  not  only  the  mort- 
gage money  but  the  estate  mortgaged,  the  devisee  alone  may  foreclose 
\^ithout  making  the  heir  at  law^  of  the  original  mortgagee  a  party,  unless 
he  claims  to  have  the  will  established  ]{k)  in  which  case  he  must  be 
made  a  defendant,  because  it  has  been  held  that  a  devisee  and  heir  can- 
not  join  in  the  same  suit,  even  upon  an  allegation  that  they  have  agreed 
to  divide  the  matter  in  question  between  them.({) 

But  the  heir  and  the  personal  representative  may  join ;  for  if  the 
jnortgage  money  is  paid,  it  will  go  to  the  executor,  and  if  it  is  not  paidi 
and  the  mortgagor  is  foreclosed,  the  land  will  go  to  the  heir.(m) 

The  personal  representative  of  the  mortgagor,  however,  need  not  be 
brought  before  the  court ;  it  is  sufficient  if  the  heir  is  made  a  party.(n) 

It  has  been  decided  that  a  purchaser  under  a  statute  foreclosure  may 
file  a  bill  to  foreclose  the  equity  of  redemption  of  a  judgment  creditor 
or  subsequent  mortgagee,  and  is  not  bound  to  make  the  mortgagor,  or 
any  person  whose  equity  is  already  barred,  a  party  to  the  suit.(o)  But 
it  is  doubtful  whether  such  a  bill  is  now  necessary ;  inasmuch  as  the 
act  of  1842  respecting  the  foreclosure  of  mortgages  by  advertisement, 
declares  that  a  sale  made  pursuant  to  a  power,  and  in  the  manner  direct- 
ed by  the  statute,  shall  be  a  bar  to  all  subsequent  liens,  and  operate  as  a 
foreclosure  thereof*(p) 

Form  of  bill.]  The  form  of  a  bill  of  this  nature  is  nearly  the  same 
as  that  of  a  bill  for  foreclosure  and  sale.  The  prayer,  however,  is  dif- 
ferent. A  bill  for  strict  foreclosure  prays  that  an  account  may  be  taken 
of  what  is  due  to  the  complainant  on  his  mortgage,  and  that  the  mort- 
gagor may  be  decreed  to  pay  the  amount  found  due,  by  a  short  day  to 
be  appointed  by  the  court ;  or  in  default  thereof,  that  the  mortgagor 
Und  all  persons  claiming  under  him,  may  be  debarred  and  foreclosed  of, 
and  from,  all  rights  and  equity  of  redemption,  in,  or  to,  the  mortgaged 
premises,  ^c^ 

Decree.]  The  proceedings  from  the  filing  of  the  bill  to  the  decree 
are  the  same  as  in  other  cases.  The  decree  directs  a  reference  to  a  mas- 
ter to  take  an  account  of  principal  and  interest  due  on  the  mortgage 
and  to  tax  the  mortgagee's  costs,  and  directs  that  if  the  same  are  paid 
by  the  mortgagor,  at  such  time  and  place  as  the  master  shall  fix,  the 
mortgagor  is  to  re-convey  the  premises;  but  orders,  in  default  of  pay- 


(^)  LewisT.  NangletSVet.  631.  (n)  Duneombe     r.    Hausley,    3   P. 

(0  Cholmondely  ▼.  Clinton,  1  Tar.   &  Wms.  333,  n.    Bradshaw  v.  Outram,  13 

Rqss.  104,  1 16.  Yes.  234. 

(m)  Freake  v.  Horseley^  2  Freem.  180,  (o)  Benedict  v.  Gilman,  4  Paige,  60. 

d  Eq.  Ca.  Ab.  11i.                ^  (p)  Laws  of  1842,  p.  365,  ^  8. 
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meat  at  such  time  and  place,  that  the  mortgagor  is  to  be  absolutely  fore- 
closed from  all  equity  of  redemption  in  the  mortgaged  premises.(9) 

If  a  first  mortgagee  files  a  bill  against  the  second  mortgagee  and  the 
'mortgagor,  the  decree  gives  the  second  mortgagee  six  months  after  the 
date  of  the  master's  report  to  redeem  the  first  mortgagee  and  in  de- 
feult,  forecloses  such  second  mortgagee.  In  the  event  of  such  fore- 
closure^  the  decree  refers  it  bock  to  the  master  to  compute  subsequent 
interest)  and  to  tax  subsequent  costs,  and  gives  the  mortgagor  three 
months  after  the  subsequent  report  to  redeem,  and,  in  default,  forecloses 
him  also ;  whereby  the  estate  becomes  absolute  in  the  complainant,  the 
first  mortagee.(r) 

The  decree  also  directs  that  if  the  second  mortgagee  redeems  the 
complainant,  it  shall  be  referred  to  a  master  to  take  an  account  of  prin- 
cipal and  interest  due  to  such  subsequent  mortgagee,  and  to  tax  his 
costs,  and  to  compute  interest  on  what  He  has  paid  to  the  complainant 
for  principal,  interest,  and  costs,  and  gives  the  mortgagor  three  months 
after  the  master's  report  to  be  made  thereon,  to  redeem,  and  in  default, 
forecloses  him  in  favor  of  such  second  mortgagee. (^) 

If  a  second  mortgagee  files  a  bill  against  the  mortgagor  and  the  firk 
and  third  mortgagees,  the  decree  is  a  reference  to  take  an  account  of 
principal  and  interest,  and  to  tax  costs  due  to  the  first  mortgagee,  and 
gives  the  complainant  six  months  after  date  of  report  to  redeem  the  first 
mortgagee,  and  in  default  of  the  complainant  so  doing,  dismisses  his 
bill  with  costs.  And  the  decree  directs,  in  the  event  of  the  complainant 
redeeming,  a  reference  to  lake  an  account  of  principal,  interest,  and 
costs,  on  his  mortgage,  and  to  compute  interest  on  what  the  complain- 
ant paid  to  the  first  mortgagee  ;  and  upon  payment  by  the  third  mort- 
gagee or  the  mortgagor  of  such  principal,  interest,  and  costs,  and  the 
amount  paid  to  the  first  mortgagee,  with  interest,  within  three  months 
after  the  report,  the  complainant  is  to  convey  to  the  one  redeeming  him. 
But  in  default,  the  decree  directs  a  foreclosure  in  favor  of  the  complain- 
ant, the  second  mortgagee.  And  in  case  the  third  mortgagee  redeems, 
there  is  a  reference  to  take  an  account  of  principal  and  interest,  and  to 
lax  costs,  and  to  compute  interest  on  his  payments,  and  in  default  of  the 
mortgagor  redeeming  within  three  months,  the  estate  is  foreclosed.  By 
this  mode  of  drawing  the  order,  if  the  mortgagor  redeems  the  second 
mortgagee,  the  third  mortgagee  must  file  a  new  bill.(r) 


to)  1  Smith,  402.  (,)  Id.  ib. 

(r)  Id.  lb.  {t)  Id.  404. 
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If  the  mortgagee  is  in  possession,  the  decree  contains  a  direction  for 
the  master  to  take  an  account  of  the  rents  and  profits  of  the  mortgaged 
premises  received  by  the  complainant,  or  by  any  other  person  or  per- 
sons by  his  order  or  for  his  use,  or  which  he,  without  his  wilful  default 
might  have  received  thereout ;  and  orders  that  what  shall  be  found  due 
on  such  account  of  rents  and  profits  be  deducted  out  of  what  shall  be 
found  due  to  the  said  complainant  for  principal,  interest,  and  costs.(u) 

A  decree  af  strict  foreclosure  cannot  be  made  against  an  infant  with- 
out giving  him  a  day  to  show  cause.(v)  He  will  be  allowed  six  months 
after  he  comes  of  age  to  show  cause  against  the  decree.(i£^) 

It  is  to  be  observed,  however,  that  in  such  a  case  the  only  cause 
which  can  be  shown  by  the  defendant  is  error  in  the  decree  ;  and  it  has 
been  held  that  he  may  not  unravel  the  account,  nor  is  he  so  much  as  en- 
titled to  redeem  the  mortgage  by  paying  what  is  due.{x) 

The  clause  giving  the  infant  a  day  to  show  cause  against  a  decree  of 
foreclosure  after  coming  of  age,  must  be  inserted  in  the  order  for  mak- 
ing the  decree  absolute,  as  well  as  in  the  original  decree  ;  and  in  WU- 
liamson  v.  Oordon,{y)  an  order  was  made  upon  motion  for  varying  a 
decree  in  which  the  clause  had  been  omitted,  by  its  insertion. 

If,  however,  the  equity  of  redemption  of  a  mortgaged  estate  comes  to 
a  married  woman,  and  a  bill  is  brought  against  her  and  her  husband  to 
foreclose,  upon  which  a  decree  for  foreclosure  is  pronounced,  the  wife 
is  absolutely  foreclosed,  and  will  not  be  allowed  time  to  show  cause 
against  the  foreclosure  after  her  husband's  death.(ir)  And  where  a 
widow  filed  a  bill  to  set  aside  a  decree  of  foreclosure  pronounced  against 
her  and  her  husband  during  coverture^  and  to  be  let  into  redeem;  and 
the  mortgagee  pleaded  the  proceedings  and  decree  in  the  former  cause, 
the  plea  was  allowed.(a) 

In  this  state  the  time  allowed  for  redemption,  upon  a  bill  for  strict 
foreclosure,  is  not  certain,  but  rests  in  the  discretion  of  the  conrt.(6) 

In  the  case{of  Benedict  v.  Gilman,{c)  the  decree  directed  the  defen- 
dan(s  to  elect  to  redeem  within  thirty  days  after  service  of  a  copy  of  the 


(n)  1  Smith,  404.  infant  claims  by  a  title  paramount  to  tho 

(v)  Booth  ▼.   Rich,  1  Vera.  295.     Go-  mortgage.     1  Dan.  236,  243.     Lloyd  ▼. 

dier  ▼.  Ashton,  18  Ves.  83.     Williamson  Barnes,  2  P.  Wms.  73.    Anon.,  Mos.  66. 

T.  Gordon,  19  Ves.  114.  (y)  19  Ves.  114. 

{w)  Mallack    v.  Gallon,  3    P.    Wms.  (z)  Mallack  v.  Gallon,  3  P.  Wmt. 

352.  352. 

(j)  Id.  ib.    Lyne  v.  Willis,  id.  n.  B.  (a)  Id.  ib. 

This,  however,    must   not  be    understood  {b)  Perine  ▼.  Dunn,  4  John.  Ch.  Rep. 

18  applying  to  cases   where  the    decree  140. 

has  been  obtained  by  fraud,  or  where  tho  (c)  4  Paige,  58. 
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decree,  and  to  serve  a  written  notice  thereof  upon  the  solicitor  of  the  com- 
plainant. In  case  such  election  was  made,  a  reference  was  ordered,  to 
ascertain  the  amount  due,  upon  the  principles  declared  in  the  decree. 
But  if  such  election  was  not  made,  the  defendants  'were  to  he  strictly 
foreclosed. 

Proceedings  in  master^s  office.]  According  to  the  English  practice, 
the  complainant,  in  pursuance  of  the  decree,  carries  in  before  the  mas* 
ter  a  chai^,  shortly  stating  the  substance  of  the  mortgage  deed,  and 
concluding  with  a  charge  that  there  is  so  much  due  for  principal  and  so 
much  for  interest,  from  such  a  day  to  such  a  day.  The  master  also  tax- 
es his  costs.  The  interest,  is  calculated  up  to  the  day  on  which  the  mas- 
ter directs  payment  to  be  made.  The  master,  by  his  report,  finds  what 
is  due  for  principal,  interest,  and  costs,  and  appoints  the  defendant  to 
pay  the  amount  to  the  complainant  on  a  sj)ecified  day,  six  months  after 
the  date  of  the  report,  at  some  place  particularly  mentioned.(rf) 

In  taking  an  account  between  mortgagor  and  mortgagee,  or  against  a 
mortgagee  in  possession,  annual  rests  cannot  be  madfe  by  the  master, 
unless  directed  by  the  decree.(e)  And  where  there  is  an  arrear  of  in- 
terest to  be  paid  at  the  time  of  the  possession,  the  court  will  refuse  annual 
re8ls.(/)  Nor  can  interest  be  converted  into  principal,  unless  there  is 
an  agreement  to  make  it  principal.(g*)  Neither  can  it  be  converted  into 
principal  by  endorsement,  as  against  a  subsequent  incumbrancer  who 
has  given  notice.(A)  But  interest  computed  by  the  master  carries  in- 
terest.(t) 

It  has  been  already  stated  that  if  the  mortgagee  is  in  possession,  the 
master  will  be  directed  to  take  an  account  of  the  rents  and  profits  re- 
ceived by  him,  or  for  his  use,  or  which  might  have  been  so  received.(A;) 
If  he  has  gone  into  possession  personally,  he  shall  be  charged  with  an 
occupation  rent.(/)  This  is  fixed  at  the  full  vahie.(w)  Or  at  the  rale 
of  rent  which  the  premises,  by  ordinary  care,  would  have  produced,  ex- 
clusive of  taxes  and  repairs.(n)  As  to  rents  accrued  before  a  mort- 
gagee takes  possession  actually  or  by  notice  to  the  tenants  to  pay  him, 
he  cannot  recover  them  against  the  mortgagor.(o) 


^^  w  ?u   '  *^**  IT         ,   w  .  ^  W    Knowles   v.     Chapman,    Seaton's 

(e)  Webber    ▼.    Hunt,   1   Mad.   13.  Decrees,   149.     Bainbridw  v.    Owen    2 

Goold  ▼.  Tancred,  2  Atk.  534.  J.  J.  Marsh.  466.  ^  ' 

(/)   Davia  V.   May,    19   Vee.    384.        (m)  Marony  ▼.  O'Dea    1   Ball  Jfr  n 

Shepp«d  ..  Elliott.  4  M«l.  254    ^  ul    Tri«l JJV.  iffl.  id.  385.  *  "' 

(g)  Brown  v.  Baikham,  1  P.  Wme.        (n)  Van  Baren  y.  Olmatead,  6  Paige,  9. 

,L\  n   i„     n  o  i:.j      „^  „.  (")  Coleman  t.  St.  Albans,  3  Vee.  38. 

n  ?&  S?^'  ^  ^''•"'  ^-  S?"?"  ."•  .  Bri««<«ke.    4  '  Ruae.    64. 

W  \  *""'"'  **?•  ***■<•  '•  ^^  Orrery,  3  Atk.  844. 
(«)  Ante,  p.  190.  ' 
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Where,  upon  taking  possession,  the  premises  were  in  so  ruinous  % 
condition  that  no  rent  could  have  been  obtained  for  them,  and  repairs 
had  been  allowed  on  the  ground  of  necessity,  the  court  charged  the 
mortgagee  with  an  occupation  rent  only  from  the  time  of  the  r^iairs  be- 
ing completed.(/>) 

A  mortgagee  cannot  be  allowed  for  a  premium  of  insurance,  unless 
there  is  an  agreement  to  that  effect{q)  But  it  seems  that  taxes  are  a 
regular  charge  ;  and  if  paid  by  the  mortgagee,  may  be  included  in  the 
master's  report  of  the  amount  due.(r) 

A  mortgagee  or  assignee  of  a  mortgagee  in  possession,  is  not  to  be  al- 
lowed for  his  improvements  in  clearing  wild  land,  but  only  for  necessa- 
ry reparations,  &c. ;  and  he  must  account  for  the  rents  and  profits  re- 
ceived by  him,  except  such  as  have  arisen  exchisively  from  his  own  im- 
provements.(5)  He  is  accountable  for  the  profits  really  made,  and  no 
farther,  unless  in  case  of  gross  negligence.(^) 

Proceedings  subseqtient  to  master's  report.]  The  master's  report  must 
be  filed,  and  regularly  confirmed  by  orders  nisi  and  absolute,  unless  the 
defendant  will  consent  to  confirm  it  absolutely  in  the  first  instance. 
On  the  day  appointed  for  the  payment  of  the  sum  reported  due,  either 
the  mortgagee,  or  some  person  duly  authorized  by  power  of  attorney, 
must  attend  at  the  place  appointed,  to  receive  the  money,  and  remain 
there  until  the  expiration  of  the  time  fixed.  If  the  mortgage  money  is 
not  paid,  upon  an  afiSdavit  of  having  duly  attended,  and  of  the  non-pay- 
ment of  the  money,  the  complainant  is  entitled  to  an  order,  on  a  motion 
of  course,  that  the  defendant  do  from  thenceforth  stand  absolutely  de- 
barred and  foreclosed  of  and  from  all  right,  title,  suit,  and  equity  of  re- 
demption of,  in,  or  to,  the  said  mortgaged  premises.(ti) 

Enlarging  time  for  payment,]  l£  exceptions  are  taken  to  the  report, 
the  time  will  be  enlarged  until  they  are  disposed  of;  and  this,  although 
the  time  has  expired,(t7)  And  although  no  exceptions  are  taken,  the 
court,  in  a  proper  case,  has  a  discretion  to  enlarge  the  time  appointed 
by  the  master's  report  for  paying  the  amount  found  due  by  him.  Un- 
der the  circumstances  of  the  case,  the  court  has  even  gone  so  far  as  to 
make  a  fourth  order  to  enlarge  the  time  \{w)  although  in  other  cases 
they  have  refused  the  first  application.(ir)    The  time  may  be  enlarged 


(p)  3  Powell  on  Mortg.  957,  a.  (t)   Robertson    t.    Campbell,   2   Call, 

(q)  Faure    v.    Winans,   Hopk.    263.  421. 

Saunders  ▼.  Frost,  5  Pick.  259.  (u)  I  Smith,  406. 

(r)  Id.  ib.  (v)   Renvoize   t.   Cooper,    1    Sim,  A 

{s)  Moore  r.  Cable,  1  John.  Ch.  Rep.  Sto.  365. 

385.  (to)  Edwards  t.  Canliffe,  1  Mad.  287. 

(or)  Nanny  t.  Edwards,  4  Rasa.  124. 
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from  six  months  to  six  months,  or  from  three  months  to  three  months, 
upon  equitable  terms,  and  under  the  special  circumstances  of  the  case.(^) 

Jo  order  to  obtain  an  enlargement  of  the  time  for  paying  the  sum  re- 
ported due,  the  mortgagor  should  serve  a  notice  of  motion  on  the  solici- 
tor of  the  complainant,  the  mortgagee ;  and  if  the  court  grants  the  or- 
der, it  is  drawn  up,  referring  it  back  to  the  master  to  compute  subse- 
qaeot  interest,  and  to  tax  the  subsequent  costs  of  the  mortgagee,  and  to 
extend  the  time  of  payment  of  the  same,  and  of  the  princifial,  interest, 
and  costs  reported  due.  When  it  is  only  referred  back  to  the  master  to 
compute  subsequent  interest,  and  to  tax  costs,  the  report  need  not  be 
conSrmed.(2?) 

Where  the  time  fixed  by  the  decree  for  the  payment  of  principal,  in- 
terest, and  costs,  is  enlarged,  the  court  will  direct  subsequent  interest  to 
be  computed  on  the  aggregate  sum  found  due  for  principal,  interest,  and 
costs.(a) 


CHAP.  IV. 

BILL  TO  REDEEM  A  MORTGAGE- 

Nature  of  equity  of  redemption.]  It  is  the  doctrine  of  courts  of  equi- 
ty that  a  mortgage  is  a  mere  security  for  the  debt,  and  only  a  chattel 
interest ;  and  that  until  a  decree  of  foreclosure,  the  mortgagor  continues 
the  real  owner  of  the  fee.  The  equity  of  redemption  is  considered  to 
be  the  real  and  beneficial  estate,  tantamount  to  the  fee  at  law  ;  and  it  is 
accordingly  held  to  be  descendible  by  inheritance,  devisable  by  will, 
and  alienable  by  deed,  precisely  as  if  it  were  an  absolute  estate  of  in- 
heritance at  law.(a) 

Who  may  redeem.]  The  equity  of  redemption  is  not  only  a  subsist- 
ing estate  and  interest  in  the  land  in  the  hands  of  the  heirs,  devisees, 
assignees,  and  representatives  (strictly  so  called)  of  the  mortgagor ;  but 
it  also  may  be  asserted  by  any  other  persons  who  have  acquired  any  in- 


(y)  Perine  ▼.  Dann,  4  John.  Ch*  Rep.        (a)  Bruere  ▼.  Wharton,  7  Sim.  483. 
140.  {a)  4  Kent's  Com.  169. 

U)  1  Smith,  408. 

Vol.  IL  2ff 
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terest  in  the  lands  mortgaged,  by  operation  of  lav,  or  otherwise  in  prir 
jiy  of  title.(6)  Such  persons  huve  a  clear  right  to  disengage  the  prop- 
erty from  all  incumbrances,  in  order  to  make  their  own  claims  beneficial 
or  available.  Hence  a  tenant  for  life,  a  tenant  by  the  curtesy,  a  join- 
tress,, a  tenant  in  dower  in  some  cases,  a  reversioner,  a  remainderman,  a 
judgment  creditor,  a  tenant  by  elegit;  and  indeed  every  other  person, 
being  an  incumbrancer,  or  having  a  le^l  or  equitable  title  or  lien  there- 
on, may  insist  upon  a  redemption  of  the  mortgage ;  in  order  to  the  due 
enforcement  of  their  respectwe  claims  and  mterests  in  the  land.(c) 
Even  a  person  claiming  under  a  prior  or  subsequent  voluntary  convey- 
ance may,  as  against  the  mortgagee,  redeem.(d)  When  any  such  person 
does  so  redeem,  he  becomes  substituted  to  the  rights  and  interests  of  the 
original  mortgagee  in  the  land.(e) 

The  redemption  must  be  of  the  entire  mortgage,  and  not  by  parcels. 
He  who  redeems  must  pay  the  whole  debt.(/)  Therefore,  an  owner 
of  part  of  an  estate, mortgaged  cannot  separately  redeem  his  part.  The 
mortgagee  is  entitled  to  insist  that  the  whole  of  the  mortgaged  premises 
shall  be  redeemed  together.(  g) 

If  a  judgment  creditor  seeks  to  redeem  against  the  mortgagee  of  a 
leasehold  estate,  he  must,  as  it  is  but  a  chattel  interest,  have  first  sued 
out  3,  fieri  facias,  in  order  to  create  a  lien  on  the  estate.(A) 

Marshalling  securities,  ^c]  In  carrying  the  right  of  redemption  in- 
to eflfecty  a  court  of  equity  is  sometimes  obliged  to  marshal  the  burden 
according  to  the  equity  of  the  different  claimants,  in  order  to  preserve  a 
just  proportion  auMWg  those  who  are  bound  in  good  conscience  to  a  just 
contribution,  and  in  oider  to  prevent  one  creditor  from  exercising  his 
election  between  different  funds,  unreasonably,  and  to  the  prejudice  of 
anolher.(i) 

In  what  time  bill  to  be  fited^  As  a  general  rule,  there  can  be  no  r&> 
demption  of  a  mortgage  after  twenty  years  from  the  time  of  the  for- 
feiture, or  of  actual,  quiet  and  uninterrupted  possession  ;{k)  unless  cir- 
cumstances are  proved  by  the  mortgagor  showing  an  acknowledgment 


(b)  4  Kent's  Cora.  162.     2  Story's  Eq.  (A)    Shirley    v.    Watts,    3    Atk.    200. 
291.  Brinckerhoff  V.  Brown,  4  John.  Ch.  Rep] 

(c)  2  Story's  Eq.  291.  671.                                                             *^ 
(rf)  2  Fonb.  Eq.  B.  3,  ch.  1,  ^  8,  and  (t)  4  Kent's  Com.  163. 

"°^®>-l        ,    ^  W    Whitinpr     V.    White,    Cooper.    4. 

(e)  2  Story's  Eq.  291.  Demarest  v.  Wynkoop,  3  John.  Ch   Ren 

(/)    Palk  V.   Clinton,   12  Ves.   69.  129.      Beckford    v.    Wade,    17  Ves    99 

Calkins  v.  Munsell,  2  Root's  Rep.  333.  Slee    v.      ManhatUn    Co.    1    Paijre,   48! 

(g)  Id.  ib.     Cholmondeley  v,  Clinton,  Anon.   3  Aik.  313.      Moore  v    Cable    1 

fl  Jac-  &  W.  189.  John.  Ch.  Rep.  386.                               ' 
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of  his  title  by  the  mortgagee ;(/)  or  unless  the  mortgagor  has  labored 
under  some  impediment ;  and  even  in  that  case,  according  to  Lord 
Kenyon's  opinion,  there  can  be  no  redemption  after  ten  years  from  the 
time  the  impediment  has  been  removed.(m)  But  it  has  been  held  in 
Maryland  that  an  infant  is  to  be  allowed  twenty  years  after  he  becomes 
of  age,  to  file  his  bill  to  redeem.(n) 

But  no  length  of  time  is  a  bar  to  a  redemption  where  there  is  fraud  in 
the  transaction,  or  where  by  the  agreement  of  the  parties,  at  the  time, 
the  mortgagee  is  to  enter  and  keep  possession  until  he  is  paid  out  of  the 
profits.(o) 

And  length  of  time  is  bar  to  a  bill  to  redeem  only  where  the  parties 
entitled  to  the  equity  of  redemption  have  been  tenants  in  fee  simple  { 
for  otherwise  conveyance  of  the  equity  of  redemption  cannot  be  pre- 
sumed.(p) 

If  the  mortgagee  in  possession,  by  a  solemn  act,  shows  it  to  be  a 
mortgage,  such  as  by  receiving  interest,  by  stating  an  account,  or  by 
treating  it  in  any  will  or  deed  as  a  mortgage,  a  redemption  may  be  de- 
creed after  the  time  limited  for  redemption  has  expired.(7)  And  it  ap- 
pears parol  evidence  of  such  acts  may  be  received,  if  clear  and  unequiv- 
ocal.(r)  But  the  delivery  of  an  account  within  twenty  years,  by  a  re- 
ceiver and  manager  of  the  estate,  without  any  authority,  (the  employer 
being  in  a  state  which  rendered  him  incapable  of  managing  his  affairs,) 
is  not  sufficient  to  found  a  title  to  redeera.(^)  In  Reeks  v.  Postte- 
thwaite,{t)  a  bill  for  redemption  after  twenty  years  upon  the  evidence 
of  a  conversation  proved  by  one  witness  only,  was  dismissed. 

Parties— I.  Complainants.]  If  the  bill  is  brought  by  the  mortgagor 
against  the  mortgagee,  there  having  been  no  death  or  assignment  on 
either  side,  it  is  of  course  that  no  other  persons  need  be  made  parties. 
If  the  mortgagor  be  dead,  then  his  heirs,  or  his  devisee,  if  the  estate  has 
been  devised,  is  the  proper  party  to  redeem  if  it  be  a  mortgage  in  fee; 
and  if  a  mortorage  for  a  term  of  years  only,  then  the  personal  represen- 
tative of  the  deceased.(M)  If  two  estates  are  mortgaged,  and  by  the 
death  of  the  mortgagor,  the  equity  of  redemption  of  the  two  estates  is 


(/)  Barron    v.    Martin,    19    Ves.    327.  {p)  Cownc  v.  Doaglats,    McCle.  & 

Hodle  ▼.  Ueaiey,    Mad.    &   Geld.    181.  Young,  274, 321. 

Id.  274,  ig)  Whiting  t.  White,  Coop.  4. 

(m)  Beckford  v.  Wade,  17  Ves.  99.  (r)  Barron  v.  Martin,  19  Ves.  327. 

(n)  Lamar  v.  Jones,  3  Har.  &  McHen.  (t)  Coop.  189,  S.  C. 

328.  (0  Id.  161. 

(o)  Marks  t.  Pell,   1  John.  Ch.  Rep.  {u)  Story's  Eq.  PI.  170. 

594. 
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Tested  in  different  persons,  all  of  them  must  be  made  parties  to  a  bill  to 
redeem.(r) 

If  the  bill  charges  that  a  part  of  the  mortgage,  principal,  and  interest, 
has  been  paid  by  the  mortgagor  in  his  life  time,  the  personal  represen- 
tative of  the  mortgagor,  as  well  as  his  heir  or  devisee,  is  a  necessary 
party  to  the  account  from  what  is  due  oh  the  mortgage.(t£7)  Indeed, 
as  the  personal  assets  are  usually  first  to  be  applied  in  exoneration  of 
the  real  estate  mortgaged,  it  would  seem  that  in  a  bill  by  an  heir  or  de* 
visee  to  redeem,  he  might  properly  make  the  personal  representative  of 
the  mortgagor  a  party  defendant,  in  order  to  have  the  assets  so  applied ; 
and  thus  to  relieve  himsdf  from  the  burden  of  the  incumbrance.(ar) 

Where  the  mortgagor  has  assigned  the  estate,  subject  to  the  mortgage, 
and  the  assignee  is  to  pay  off  the  mortgage,  the  assignee  may  maintain 
•a  suit  to  redeem,  without  making  the  mortgagor  a  party.  But  if  the 
assignment  be  of  the  whole  real  estate,  absolutely,  free  from  incumbran- 
ces, then  the  mortgagor  should,  or  at  least  may,  be  made  a  party,  in 
order  to  be  bound  by  the  decree,  and  to  assist  in  taking  the  account ; 
he  being  primarily  liable  to  discharge  the  mortgage.  If  the  assignment 
is  made  to  several  persons  jointly,  all  of  them  should  be  parties  to  the 
bill  to  redeem.(y) 

If  a  mortgagor  has  conveyed  his  equity  of  redemption  to  trustees  for 
the  benefit  of  his  other  creditors,  the  trustees  alone  are  generally  the 
proper  parties  to  a  bill  to  redeem,  and  not  any  of  the  creditors  entitled 
under  the  trust.(2:)  But  a  special  case  may  ej^ist  in  which  such  credi- 
tors would  be  entitled  to  redeem ;  as,  for  example,  if  the  trustees  should 
collude  with  the  mortgagee,  or  should  refuse  to  sue,  or  should  be  insol- 
Tent.(a)  In  such  a  case  the  bill  should  be  brought  in  behalf  of  all  the 
creditors-;  for  a  few  cpuld  not  redeem  for  their  own  benefit.(&) 

To  a  bill  brought  by  a  second  or  other  subsequent  mortgagee,  to  re- 
deem either  one  or  all  of  the  antecedent  mortgage^,  the  mortgagor  or 
his  heir  or  other  proper  representative  in  the  realty,  is  a  necessary  par- 
ty ;  for  it  is  said  the  natural  decree  in  such  a  case  is  that  the  second 
mortgagee  shall  redeem  the  first  mortgagee,  and  the  mortgagor,  or  bis 
representative  in  the  realty,  shall  redeem  him  or  stand  foreclosed.  And 
a  court  of  equity^  in  such  a  case,  endeavors  to  make  a  complete  decree 


(v)  Cholmondelej   t.    Clinton,  2  Jac.        (z)  Coop.  Eq.  PI.  175.    Troughton  t. 
&  W.  1,  2.  Binkes,  6  Ves.  573,  675. 

(tr)  S.  C.  id.  135.  (a)  Troughton  v.  Binkes,  supra. 

(j?)  Story's  Kq.  PI.  170.  (b)  Id.  ib. 

(v)  Palmer  ▼.  Earl  of  Carlisle,  1  Sim. 
A  Stu.  423,  425. 
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that  shall  embrace  the  whole  subject,  and  determine  upon  the  rights  of 
all  the  parties  interested  in  tRe  estate.(c)  But  in  such  a  case,  it  seems, 
ihat  the  personal  representative  of  the  mortgagor  would  not  be  a  neces- 
sary^ party,  even  though  it  might,  perhaps,  be  competent  to  make  him  a 

party.(rf) 

2-  Parties  defendants.]  It  is  a  general  rule  that  all  persons  ought  to 
be  made  parties  whose  interests  or  rights  may  be  affected  by  the  decree. 
The  mortgagee  is  of  course  the  only  necessary  and  proper  party  in  all 
cases,  where  thq^e  is  no  other  outstanding:  interest  under  him.  If  the 
mortgage  is  in  fee,  and  the  mortgagee  is  dead,  thfe  heir  at  law  of  the 
mortgagee,  or  other  person  in  which  the  estate  is  vested  by  devise  ol» 
otherwise,  must  be  made  a  party ;  because  he  has  the  legal  title  and  is 
to  be  bound  by  the  decree.  And  the  personal  representative  of  the 
mortgagee  also  must  be  made  a  party ;  because,  generally,  he  is  entitled 
to  the  mortgage  money,  when  paid,  as  it  is  to  be  returned  to  the 
same  fund  out  of  which  it  originally  came.(e)  But  if  the  mortgage 
is  by  a  term  of  years  created  by  the  owner  of  the  fee,  the  personal 
representative  of  the  mortgagee  only,  without  the  heir  at  law,  is  the 
proper  party ;  for  he  alone  is  interested  in  the  term,  unless  the  term  has 
been  disposed  of  in  favor  of  third  persons ;  in  which  case  they  also 
should  be  made  parties.(/) 

Where  a  mortgagee  in  possession  makes  an  absolute  sale  and  convey- 
ance of  the  mortgaged  premises,  the  purchaser  must  be  made  a  party  to 
a  bill  filed  against  the  mortgagee  for  the  redemption  of  the  premises.(^) 
But  where  the  mortgage  has  been  absolutely  assigned  by  the  mort- 
gagee, without  the  authority  and  privity  of  the  mortgagor,  it  is  not  ne- 
cessary in  a  bill  brought  by  the  latter  to  redeem,  to  make  any  person 
but  the  last  assignee  a  party  to  the  bill,  however  many  mesne  assign- 
ments have  been  made ;  for  in  such  a  case  the  last  assignee  is  understood 
to  have  contracted  not  only  to  stand  in  the  place  of  the  original  mort- 
gaged, and  to  represent  him,  but  also  in  the  place  and  as  representative 
of  all  the  other  mesne  assignees,  until  the  title  was  taken  by  himself; 
and  he  may  accordingly  be  decreed  to  convey.(A) 

Where  the  assignments  have  been  made  with  the  authority  and  privi- 
ty of  the  mortgagor,  whether  any  intermediate  assignees  should  be 


(c)  Story's  Eq.  PI.  172.     Thompson  (/)   Id.    ib.     Osbourn    T.    Fallows,   1 

T.  Baskerville,  3  Ch.  Rep.  215.  Rass.  &  My.  741. 

{d)  Fell  V.  Brown,  2  Bro.  Ch.  Rep.  278.  (g)  Dias  v.  Merle,  4  Paige,  259. 

(e)  Coop.  Eq.  PI.  37.     Story's  Eq.  (A)  Story's  Eq  PI.  175.     Hill  v.  Adams, 

PL  174.     Aeon.  2  Freem.  52.  2  Atk.  39. 
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made  parties,  must  depend  upon  circumstances  ;  that  is  to  say,  whether 
they  have  any  interests  which  are  recognized  and  to  be  asserted  and 
protected  ;  for  if  the  assignments  are  absolute,  and  the  amount  due  on 
the  mortgnge  is  clearly  stated  and  admiited  in  the  assignments,  there  is 
no  ground  on  which  either  the  original  mortgagee,  or  the  mesne  as- 
signees, need  be  parties ;  since  there  is  nothing  to  settle  between 
them.(i)  But  where  the  mortgagor  seeks  in  his  bill  an  account  of  rents 
and  profits  or  other  sums  received  by  the  inortgagee  before  the  assign- 
ment, the  mortgagee  should  be  made  a  party  to  the  bill,  as  well  as  the 
assignee  ;  for  he  is  a  necessary  party  to  the  account.(Ar) 
*  Where  the  mortgagee  has  not  assigned  his  whole  interest  in  the  mort- 
gaged property,  but  retains  an  interest  in  part,  he  is  a  necessary  party,  as 
well  as  the  assignee,  to  a  bill  to  redeem.(Z)  So  where  a  mortgagee  in  pos- 
session gives  an  absolute  lease  of  the  premises,  reserving  rent,  he  or  his 
assigns  m^sH  be  tnade  parties  to  a  bill  against  the  lessee  to  redeem  ;  so  that 
the  lessee  may  be  discharged  from  his  covenants  for  the  payment  of  rent, 
and  may  also  have  a  decree  for  his  proportion  of  the  redemption  money, 
to  the  extent  of  the  value  of  his  term  over  and  above  the  rent  re- 
served.(77?)  So  where  there  are  successive  mortgages,  the  second  em- 
bracing a  part  only  of  the  estates  comprehended  in  the  first;  if  the 
second  mortgagee  files  a  bill  lo  redeem  the  first  mortgagee,  and  ihe 
equity  of  redemption  of  the  mortgagor  in  the  diflferent  estates  has  be- 
come vested  in  different  persons,  all  of  thom  should  be  made  parties  to 
the  bill ;  for  they  are  all  interested  in  taking  the  account(ii) 

If  the  mortgagee  has  assigned  his  whole  interest  upon  certain  trusts, 
the  trustee  and  cestuis  que  trust  are  equally  necessary  parties  to  the  bill 
jto  redeem.(o) 

Terms  of  redemption,]  A  mortgagor  cannot  redeem  without  paying 
witat  is  really  due ;  and  where  a  mortgagee  buys  in  an  incumbrance,  he 
€ha11  be  allowed,  as  against  the  mortgagor,  all  that  is  due  upon  it,  al- 
Chews^h  he  l>ought  it  for  less.  But  it  is  otherwise  if  the  heir  or  trustee 
of  a  mortgagor  buys  in  an  incumbrance  as  against  subsequent  incum- 
brancers and  creditors;  in  which  case  he  can  only  be  allowed  what  he 


(0  Story's  Eq.  PI.  175.     Hill  v.  Ad-  (n)  Palk    v.    Clinton,    12    Vesey.    48. 

ams,  2  Atk.  39.  Cholmondeley  ▼•   Clinton,  2  Jac.   &  W. 

{k)  Id.    176.     Anon.,  2  FrMm.   59.  134. 

Lowiherv.  Carlton,  2  Aik.  139.  (o)    Whistler     ▼.     Webb,    Bunb.     53. 

(/)  Hdbart  V.  Ahbtm.  2  P.  Wnns.  643.  Wetherell  v.  Collins,  3  Mad.  255.     Drew 

Norrish  v.  Marshall,  5  Mad.  475.  t.  Haman,  5  Price,  319. 

(/n)  Diat  t.  Merle,  4  Paige,  263. 
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has  paid  for  an  incumbrance.( p)  A  mortgagor  filing  a  bill  to  redeem 
must  pay  the  costs  of  persons  defendants  claiming  under  the  mortgagee ; 
upon  the  principle  that  at  law,  the  mortgage  being  forfeited,  the  mort- 
gagee is  at  liberty  to  deal  with  it  as  hir  own  properly.(<7) 

As  a  general  rule,  a  party  coming  into  a  court  of  equity  to  redeem 
pays  costs  to  the  defendant,  in  addition  to  the  amount  due  upon  the 
mortgage,  although  he  obtains  the  relief  prayed  for  ;(r)  yet  if  the  de- 
fendant improperly  resis^ts  the  claim  of  the  complainant  to  redeem,  or 
se^s  up  an  unconscientious  defence,  he  will  be  refused  his  costs,  and  may 
be  compelled  to  pay  costs  to  the  adverse  party,  in  the  discretion  of  the 
court.(5)  And  a  subsequent  mortgagee  who  seeks  to  redeem  from  the 
purchaser  under  a  statute  foreclosure  of  a  prior  mortgage,  is  not  bound 
to  pay  the  costs  of  such  foreclo^re ;  which  foreclosure,  as  to  his  righte, 
is  wholly  inoperative.(^) 

The  amount  which  eo'  judgment  creditor  is  bound  to  pay  to  redeem 
mortgaged  premises  after  a  statute  foreclosure,  is  the  sum  actually  due 
upon  the  mortgage,  and  not  the  sum  bid  by  the  purchaser  at  the  sale 
under  the  statute.  He  is  not  bound  to  pay  the  costs  of  the  foreclo- 
8ure.(M)  And  where  such  purchaser  has  made  valuable  and  permanent 
improvements  upon  the  premises,  under  the  belief  that  he  has  a  good 
title,  and  without  notice  of  the  existence  of  a  judgment  which  is  a  liea 
upon  the  equity  of  redemption,  the  judgment  creditor  applying  to  re- 
deem must,  in  addition  to  the  amount  due  upon  the  mortgage,  pay  the 
enhanced  value  of  the  premises  arising  from  such  improvements.(t;) 

Offer  to  pay  amount  due.]  It  is  essential  to  a  bill  to  redeem  a  mort- 
gage, that  the  complainant  should  offer  to  pay  the  debt,  interest,  and 
costs.(tr) 

Decree.]  If  the  mortgagor  is  permitted  to  redeem,  the  decree  directs 
a  reference  to  a  master  to  ascertain  and  report  the  amount  due  for  prin- 
cipal and  interest,  and  orders  the  complainant  to  pay  that  amount  with- 
in a  specified  time  after  the  confirmation  of  the  master's  report,  togeth- 
er with  the  costs  ;  and  that  upon  his  doing  so,  the  mortgagee  shall  con- 
vey to  him  the  mortgaged  premises.  And  it  directs  thai  upon  the  com- 
plainant's default,  the  bill  be  dismissed  with  costs. 

The  time  allowed  for  the  redemption  is  not  fixed  and  certain,  but 


Jp)    Thrcy  !•  Hall   1  Vern.  48.     Wil-  (.)  Id.  ib.      Slee  t.  Manhattan  Co. 

liams  ?.  Spnnpfield,  id  476.  supra, 

(q)  Wetherellv.  Collins,  3  Mad.  255.  (/)  Id.  ib. 

rUnL^I'^'^  n't  ^""**.'  ^  J*'^^;    ^^^-  (")  Benedict  v.  Oilman,  4  Paige,  5Sf 

Benedict    t.    Oilman,    id.    58.     Slee    v.  (v)  Id.  ib.                                  ^    X 

Manhattan  Co.,  1  id.  49.  (u,)  Beekman  t.  Froat,  18  John.A44. 

S.  C,  1  John.  Ch.  Rep.  288. 
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rests  in  the  sound  discretion  of  the  court,  to  be  regulated  by  circum- 
stances.(T)  And,  in  general,  the  time  allowed  will  not  be  afterwards 
enlarged.(y) 

Where  the  party  fails  to  redeem  within  the  time  allowed,  the  usual 
decree  is  that  the  bill  be  dismissed  ;  and  such  dismissal  amounts  to  a  bar 
of  the  equity  of  redemption.(jr)  But  the  dismissal  of  the  bill  for  want 
of  prosecution  will  not  have  that  efiect.(a) 

This  decree  of  dismissal  may  be  moved  for  of  course  after  the  mas- 
ter's report  has  been  confirmed,  upon  an  affidavit  that  the  time  has  ex* 
pired  and  the  money  has  not  been  ])aid.(&) 
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SECTION    I. 


suits  on  behalf  of  infants. 


Their  right  to  bring  suits.]    Although  for  many  purposes  an  infant 
is  under  certain  legal  incapacities  and  disabilities,  a  suit  may  be  sustained 


(x)  Ferine  v.  Dunn,  4  John.  Ch.  140.  Dutchesa  of  Oxford,  2  Alk.  267.  Biah- 
(y)  Id.   ib.     Briockerhoff  v.    Lansing,    op  of  Winchester  v .  I'aine,  11  Ves.  199. 

4  John.  Ch.   65.     Noroseilski  v.   Wake-        (a)  Hansand  v.  Hardy,  18  Ves.  460. 

field,  17  Ves.  417.  (b)  Stuart  v.  Worrall,  1  Bro.  C.  C. 

{z)  4   John.    Ch.    142.     Choknley    y.    581.    Seaton  on  Decrees,  147.     McDo- 

nough  V.  Shewbridge,  2  Ball  &  B.  564. 
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in  any  conrt,  either  of  lav  .or  equity,  for  the  assertion  of  his  rights  or  for 
the  security  of  his  property ;  and  for  this  purpose  a  child  has  been  con* 
sidered  to  bare  commenced  his  existence  as  soon  as  it  is  conceived  in 
the  womb.  Under  such  circumstances  it  is  termed,  in  law,  an  infant  en 
ventre  sa  mere,  and  a  suit  may  be  sustained  on  its  behalf ;  and  the  court 
will  upon  application  in  such  suit,  grant  an  injunction  to  restrain  waste 
from  being  committed  on  his  property.(a) 

But  although  an  infant  may  maintain  a  suit  for  the  assertion  of  his 
rights,  he  can  do  nothing  which  can  bind  himself  to  the  performance  of 
any  act.  Therefore,  where,  from  the  nature  of  the  demand  made  by  the 
infant,  it  would  follow  that  if  the  relief  sought  were  granted,  the  rules 
of  mutuality  would  require  something  to  be  done  on  his  part,  such  a 
suit  cannot  be  maintained.(&)  Thus,  it  has  been  held  that  an  infant 
cannot  sustain  a  suit  for  the  specific  performance  of  a  contract ;  because 
in  such  cases,  it  is  a  general  principle  of  courts  of  equity  to  interpose 
only  where  the  remedy  is  mutual ;  and  if  a  decree  were  to  be  made  for 
a  specific  performance  in  such  a  case,  there  would  be  no  power  in  the 
court  to  compel  the  infant  to  perform  it  on  his  part,  either  by  paying 
the  money  or  executing  a  conyeyance.(c) 

It  is  provided  by  statute,  that  when  an  infant  shall  have  any  right  of 
action  to  recover  real  property,  or  the  posseseion  thereof,  or  to  recover 
any  debt  or  damages,  he  shall  be  entitled  to  maintain  a  suit  thereon  } 
and  that  the  same  shall  not  be  deferred  or  delayed,  on  account  of  such 
infant  not  being  of  full  age.((2) 

Must  sue  bff  next  friend,]  On  account  of  an  infant's  supposed  want 
of  discretion,  and  his  inability  to  bind. himself  and  make  himself  liable 
to  the  costs,  he  is  incapable  of  maintaining  a  suit  without  the  assistance 
of  some  other  person  who  may  be  responsible  to  the  court  for  the  pro- 
priety of  the  suit,  in  its  institution  and  progress.  Such  person  is  called 
the  next  friend,  or  prochein  amy  of  the  infant.(e) 

llie  statute  directs,  that  before  any  process  shall  be  issued  in  the  name 
of  an  infant  who  is  sfde  plaintiff  in  any  suit,  a  competent  and  re* 
sponsible  person  shall  be  appointed  to  appear  as  his  next  friend,  who 
shall  be  responsible  for  the  costs  of  the  suit.(/)  It  will  be  observed  the 
statute,  in  terms,  applies  only  to  infants  who  are  sole  plaintifis.  The 
chancellor  has  decided,  however,  that  it  is  equally  necessary  to  have  a 


(a)  1  Dan.  93.     Miiagrave  t.  Parry,  9  (c)  Flight  ▼.  Bolland,  4  Russ.  29Sw 

Vera.  710.    LattrePs    case,  cited   Free.  {d)  2  R.  S.  445,  ^  1. 

Ch.  50.  {e)  I  Dan.  (»4. 

(*)Id.  ib.  (/)  2  R.S.  446,^2. 
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next  friend  appointed  where  the  infant  joins  .with  adults,  as  where  he  is 
a  sole  p1aintiff.(^) 

If  a  bill  is  filed  on  behalf  of  an  infant  without  a  next  friend,  the  de- 
fendant may  move  to  have  it  dismissed,  with  costs,  to  be  paid  by  the 
solicitor.(A) 

Who  may  be  next  friend.]  When  an  infant  claims  a  right,  or  suffers 
an  injury,  on  account  of  which  it  is  necessary  to  commence  a  suit  in 
this  court,  his  nearest  relation  is  supposed  to  be  the  person  who  will 
take  him  under  his  protection  and  institute  the  suit  for  him  ;  and  it  is 
for  this  reason  that  the  person  who  commences  a  suit  on  behalf  of  an 
infant  is  termed  his  next  friend.(t)  But  it  is  by  no  means  a  matter  of 
course  to  appoint  the  nearest  relation  ;  for  it  frequently  happens  that 
the  nearest  relation  of  the  infant  is  not  a  proper  person  to  be  appointed 
to  institute  the  suit  on  behalf  of  the  infant,  because  he  is  the  party  who 
withholds  the  right,  or  does  the  injury,  or  his  interest  is  adverse  to  that 
of  the  infant.  In  such  a  case  any  other  competent  person  may  be  ap- 
pointed as  the  next  friend. 

So  upon  a  petition  for  the  appointment  of  a  next  friend  of  infant  l^a- 
tees,  to  enable  them  to  join  in  a  bill  with  others  for  the  sale  of  certain 
real  estate  of  the  testator,  to  satisfy  their  legacies  charged  thereon,  the 
<^hancellor  refused  to  appoint  the  administrator,  as  he  might  be  a  neces- 
sary party,  to  render  an  account  of  the  personal  estate  ;  and  as  it  was 
{)Ossible  that  he  might  have  to  represent  some  interests  adverse  to  those 
cf  the  infants.(j!;) 

The  court  will  also  remove  a  next  friend  and  appoint  a  new  one  where 
4ie  former  is  so  connected  with  a  defendant  having  an  interest  adverse 
to  that  of  the  infants,  as  to  make  it  probable  that  their  interest  will  not 
be  properly  protected  by  him.(/) 

Next  friend,  how  appointed.]  The  next  friend  may  be  appointed  by 
the  chancellor,  a  vice  chancellor,  or  a  master.(m)  The  appointment  is 
made  upon  the  petition  of  the  infant,  and  the  written  consent  of  the  per^ 
6on  proposed  to  be  appointed,  duly  acknowledged  before,  or  proved  to, 
the  officer  making  the  appointment.(fi) 

In  the  matter  of  FritSy{o)  the  chancellor  decided,  that  whenever  a 
next  friend  is  appointed  by  an  officer  out  of  court,  the  mode  of  appoint- 
ment prescribed  by  the  statute  must  in  ail  cases  be  adhered  to.  But  he 
observed  that  a  literal  compliance  with  the  4th  section  is  not  practicable 


(g)  Matter  of  Frits,  3  Paige,  374. 

{%)  1  Dan.  94. 

(»)  W.  ib. 

(k)  Matter  of  FriU,  8  Paige,  376. 


(0  Peyton  ▼.  Bond,  1  Sim.  133. 
(m)  2  R.  S.  446,  ^  3. 
(n)  Id.  ib.  6  4. 
(o)  2  Paige,  376. 
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io  all  cases ;  as  it  may  be  necessary  to  commeace  a  sait  in  behalf  of  an 
infant  who  is  too  young  to  sign  a  petition,  or  even  in  behalf  of  a  child 
in  ventre  sa  mere  ;  and  he  was  of  opinion  that  in  such  a  case  it  would 
be  competent  for  some  relative  or  friend  to  present  the  petition  in  be* 
half  of  the  infant. 

And  in  that  case,  where  a  great  number  of  infant  legatees  had  a  oom- 
moQ  interest  in  the  prosecution  of  a  suit,  his  honor  appointed  a  next 
friend  for  all  the  infants,  upon  the  application  of  the  guardians  of  a  part 
of  them,  in  behalf  of  the  rest. 

The  petition  should  not  be  entitled  in  the  suit  which  is  intended  to  be 
brought ;  for  as  the  statute  requires  the  appointment  of  a  next  friend  to 
be  made  before  process  shall  issue,  there  is  of  course  no  suit  in  existence 
at  the  time  the  petition  is  presented. 

Security  to  in/ant  by  next  friend.  Before  any  person  shall  be  ap- 
pointed next  friend  for  an  infant  in  any  suit,  to  recover  any  debt  or 
damages,  the  officer  who  is  applied  to  to  make  the  appointment,  may  re- 
quire him  to  execute  a  bond  to  the  infant  in  the  penalty  at  least  double 
the  amount  claimed  in  the  suit,  with  sureties,  conditioned  that  the  next 
friend  shall  duly  account  to  the  infant  for  all  moneys  which  may  be  re* 
covered  in  the  suit.(p) 

Thic  provision  of  the  statute  was  probably  intended  rather  for  suits 
at  law  than  for  bills  filed  in  this  court,  where  the  amount  claimed  is 
generally  uncertain.  But,  however,  that  may  be,  the  security  may  be 
dispensed  with,  in  a  proper  case,  in  the  discretion  of  the  court  or  officer. 
This  was  done  in  the  mcUter  of  Frits,{q)  upon  the  ground  that  as  the 
premises  would  be  sold  under  the  direction  of  a  master,  should  a  sale  be 
decreed,  the  court  could  control  the  ftmd  without  suffering  it  to  pass 
into  the  hands  of  the  next  friend. 

But  if  the  security  is  not  dispensed  with,  the  next  friend  cannot  re- 
ceive any  money  decreed  to  the  infant,  except  the  costs,  unless  he  has 
given  the  bond  required  by  the  statute.(r) 

Order  to  be  filed.  The  order  for  the  appointment  of  a  next  friend 
must  be  filed  in4he  office  of  the  register  or  clerk  before  a  bill  can  be 
filed.  («} 

Security  for  costs^  by  next  friend.]  Where  the  person  who  prosecutes 
a  suit  in  the  narne  of  an  infant,  as  his  next  friend,  is  insolvent,  he  will 


{p)  9  R.  S.  446,  4  5.  (r)  3  R.  3.  446,  ^  7. 

(7)  :2  Paige,  374.  (i)  Rule  147. 
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be  compelled,  on  the  application  of  the  defendants,  to  give  security  for 

C06tS.(^) 

Suing"  in  forma  pauperis.]  It  seems  that  an  infant  who  has  no 
means  of  indemnifying  a  responsible  person  for  costs  will  be  permitted 
to. sue  by  his  next  friend  in  forma  pauperis.  The  court,  however,  will, 
in  the  first  place,  see  that  there  is  proper  cause  for  the  proceeding,  and 
will  appoint  a  proper  person  as  prochein  amy.{u) 

Reference  to  inquire  if  suit  is  for  infantas  benefit.]  If  it  is  represent- 
ed  to  the  court  that  a  suit  preferred  in  an  infant's  name  is  not  for  his 
benefit,  an  inquiry  into  the  fact  will  be  directed  before  a  master  ;  and 
if  the  master  reports  that  the  suit  is  not  for  the  benefit  of  the  infant, 
the  court  will  order  a  stay  of  the  proceedings.(t;)  But  such  an  in- 
quiry will  not  be  directed  unless  there  is  a  strong  case  of  no  benefit,  or 
an  improper  moi\ve.{w) 

Reference  where  there  are  two  or  more  suits.]  If  two  suits  are  insti- 
tuted on  behalf  of  an  infant,  for  the  same  purpose,  the  court  will  refer 
it  to  a  master  Co  inquire  which  of  them  it  is  most  for  the  benefit  of  the 
infant  should  be  prosecuted.(2r) 

References^  by  rvhont  to  be  applied  for.]  No  such  references,  how- 
•ever,  as  those  last  mentioned,  will  be  ordered  at  the  instance  of  the  next 
friend  himself ;  because  the  court  considers  that  in  commencing  a  suit, 
the  next  friend  undertakes  on  his  own  part  that  the  suit  he  has  so  com- 
menced is  for  the  benefit  of  the  infant.(^)  Where  there  cere  two  suits, 
the  applicatioB  may  be  made  by  the  complainant  in  one  of  them,  or  by 
the  infant,  or  some  one  on  his  behalf.(2;) 

When  reference  to  be  applied  for.]  A  reference  will  not  be  granted 
upon  the  application  of  a  defendant  before  answer,  if  indeed  he  has  the 
right  to  make  such  an  application  at  any  time.(a) 

Master^s  report  upon  reference.]  The  master's  report  upon  references 
of  this  description  cannot  be  excepted  to.(6) 

Changing  and  removing  nextfriend.]  A  next  friend  cannot  withdraw 
and  another  person  be  substituted  in  his  place,  without  a  reference  to  as- 
certain if  it  is  for  the  infant's  benefit.(«)    But  if  the  next  friend  does 


(0  Fulton  V.  Rosevelt,  1  Paige,  178. 
2  H.  S.  620,  ^  l,8ab.  5.  But  the  contra- 
ry has  been  decided  in  Ireland.  St. 
.John  ▼.  Earl  of  Besborough,  1  Hogan,  41. 

(u)  Fulton  ▼.  Rosevelt,  supra. 

(v)  Da  CoBto  T.  Da  Costa,  3  P.  Wms. 
140.     1  Paige,  179.     Mitf.  21. 

(w)  Stevens  ▼.  Fultoa,  Mad.  &  Geld. 
•07. 


{x)  SalUvan  t.  Sullivan,  2  Mer.  40. 
Owen  ▼.  Owen,  id.  44,  note  a. 

(y)  Jones  t.  Powell,  2  Mer.  141. 

(z)  Sullivan  v.  Sullivan,  and  Owen  v. 
Owen,  supra. 

(a)  Richardson  v.  Miller,  1  Sim.  133. 
St.  John  V.  Be8borou|?h,  I  Hogan,  41. 

{h)  Whittaker  v.  Marlar,  1  Cox,  285. 

(c)   Melling  v.   Melling,  4   Mad.  261. 
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not  do  his  duty,  or  if  any  other  sufficient  ground  be  made  out,  the  court 
will  order  him  to  be  removed. (d)  Thus,  when  the  next  friend  will  not 
proceed  with  the  cause,  the  court  will  change  him  ;  unless  it  is  satisfied 
that  trie  cause  ought  not  to  go  on.(6)  So,  if  he  takes  any  proceeding  in 
the  cause  which  is  incompatible  with  the  advancement  of  the  suit — such 
as  moving  to  discharge  an  attachment  issued  by  the  solicitor  in  the  reg^ 
ular  progress  of  the  cause — the  court  will  refer  it  to  a  master  to  see  if 
it  is  fit  that  such  next  friend  should  continue  in  that  capacity  any  Ion- 

ger.(/) 

And  although  he  may  not  have  been  guilty  of  any  impropriety  or 
misconduct,  yet  if  he  is  connected  with  the  defendants  in  the  cause  in 
such  a  manner  as  to  render  it  probable  that  the  interest  of  the  complain- 
ant  will  not  be  properly  supported,  the  court  will  remove  sueh  next 
friend,  and  appoint  another  in  his  place ;  and  this,  without  a  refer- 
ence, (g^) 

But  a  next  friend  cannot  be  removed  at  his  own  request,  without  a 
reference ;  as  it  may  be  that  the  suit  was  improper,  or  had  been  im- 
properly conducted ;  and  he  is  not  thus  to  escape  from  costs  to  which 
he  may  be  liable.(A) 

If  the  next  friend  dies  pending  the  suit,  the  complainant's  solicitor 
should  apply  to  the  court  for  leave  to  appoint  a  new  one  in  his  stead. 
If  he  omits  to  take  this  step,  within  a  reasonable  time,  the  court  will, 
upon  motion  or  petition,  make  an  order  upon  the  complainant's  solici- 
tor to  name  a  new  next  friend  within  a  given  time,  or  that  it  be  referred 
to  a  master  to  appoint  a  new  one.(i) 

Next  friend  not  a  competent  witness^]  The  next  friend  of  an  infant 
complainant  is  considered  as  so  far  interested  in  the  event  of  the  suit, 
that  neither  he  nor  his  wife  can  be  examined,  as  a  witness.(A-)  If  it  is 
necessary  they,  or  either  of  them,  should  be  examined,  his  name  must 
be  struck  out  of  the  bill,  and  that  of  another  person  substituted ;  which, 
upon  application,  will  be  permitted.(Z)  But,  in  such  case,  the  next 
friend  who  retires  must  give  security  for  the  costs  incurred  in  his 
time.(m) 

When  infanfs  name  may  he  stricken  out  as  complainant,]     If  an  in- 
fant is  made  a  co-complainant  with  others,  in  a  bill,  and  it  appears  that 


(rf)  Ra88ellT.  Sharp,  1  Jac.  &  W.  482.  ton,  Amb.  398.    Ludolph  v.  Saxby,  ibid. 

It)  Ward  V.  Ward,  3  Mer.  706.  Bracey  v.  Sandiford,  2  Mad.  488. 

(/)  Ward  ▼.  Ward,  9Ujn-a,  {k)  Head  s.  Head,  3  Atk.  611. 

(g)  Pe?!on  V.  Bond,  1  Sim.  390.  (/)  I  Dan.  106. 

(A)  Mailing  v.  Melling,  4  Mad.  261.  (m)  Wins  r.  Campbell,  12  Ves.   493. 

(i)  1  Dan.    107.    Lincaster  v.  Thorn-  Davenport  ▼.  Davenport,  1  Sim.  &  Stu. 

101. 
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it  will  be  more  for  his  benefit  that  he  should  be  made  a  defendant,  an 
order  to  strike  out  his  name  as  complainant  and  to  make  him  a  defen- 
dant, may  be  obtained  upon  motion.(;i)  The  reason  for  this  practice  is, 
that  an  infant  defendant,  where  his  inheritance  is  concerned,  has,  in 
general,  a  day  given  him  after  attaining  the  age  of  twenty-one  to  show 
cause,  if  he  can,  against  the  decree,  and  is  in  some  other  respects  privi  - 
I^ed  beyond  an  adult ;  but  an  infant  complainant  has  no  such  privi  • 
lege,  and  is  as  much  bound  as  one  of  full  age.(o) 

Infant  when  hound  hy  decree.']  In  Lord  Brook  v.  Lord  Hertford^ 
just  referred  to,  an  objection  was  taken  because  the  will  under  which 
the  infant  complainant  claimed  had  not  been  proved  and  the  court  held 
that  it  was  not  material ;  for  an  infant,  when  complainant,  is  as  much 
bound,  and  as  little  privileged,  as  one  of  full  age.  In  this  respect  courts 
of  equity  only  follow  the  rule  of  law,  where  it  is  held  that  an  infant  is 
as  much  bound  by  a  judgment  in  his  own  action  as  an  adult.  And  upon 
(his  principle,  where  a  former  decree  signed  and  enrolled  in  a  suit  where 
an  infant  was  complainant,  was  pleaded  to  a  new  bill  by  the  same  com- 
plainant relative  to  the  same  matter,  the  court  held  that  the  plea  was 

good.(p) 

But  if  gross  laches,  or  fraud  and  collusion  should  appear  on  the  part 
of  the  prockein  amy^  the  infant  may  open  the  decree  by  a  new  bill  as 
much  as  a  person  of  full  age.(9)  And  although  an  infant  is  in  general 
bound  by  a  decree  in  a  cause  in  which  he  himself  is  complainant,  yet 
there  is  no  instance  of  the  court's  binding  the  inheritance  of  an  infant 
by  any  discretionary  act  of  the  court.(r) 

CHving  a  day  to  show  cause.]  In  general,  where  decrees  are  made 
in  suits  by  infant  complainants,  it  is  not  usual  to  give  the  infant  a  day  to 
show  cause  after  he  comes  of  age.(«)  But  when  a  day  is  given  to  him 
for  that  purpose,  the  proper  course  appears  to  be  to  have  the  cause  re- 
heard ;  for  which  purpose  he  must,  within  the  period  appointed  pre- 
sent a  petition  of  re-hearing.(^) 

Infant^  how  far  bound  by  acts  of  his  solicitor ^  ^c]  It  is  a  general 
rule^that  infants  are  as  mucli  bound  as  adults  by  the  conduct  of  their 
solieitor&(u)    Yet  if  there  has  been  any  mistake  in  the  form  of  the  suit, 


(m)  Tappan  ▼.  Nonnan,   11   Ves.  563.  (q)  Sheffield  ▼.  Dachesa  of  Baekingf- 

Plunket  V.  Joice,  2  Sch.  &  Lef.  159.  hamshire,  I  Atk.  628. 

(o)   2  Sch.   &  Lef.    159.     1    Dan.   99.  (r)  Taylor  v.  Phillips,  2  Ves.  23. 

Lord  Brook  ▼.  Lord  Hertford,  2  P.  Wms.  (s)  1  Dan.    100.     Gregory  t.   Moles- 

519.  worth,  3  Atk.  626. 

(p)    Gregory    r.    Molesworth,    3  Atk.  {t)  Prac.  Reg.  S25. 

626.  {u)  Tillotson  y.   Hargrave,    3  Mad. 

494. 
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or  of  the  proceedings  under  it,  or  in  the  conduct  of  them,  the  court  will, 
upon  application,  permit  such  mistake  to  be  rectified.(t;)  Thus,  an  in- 
fant complainant  may  have  a  decree  upon  any  matter  arising  from  the 
state  of  his  case,  though  he  has  not  particularly  mentioned  and  insisted 
upon  it,  and  prayed  it  by  his  bill.(ir) 

So  where  the  persons  acting  on  his  behalf,  by  mistake  make  submis- 
sions or  offers  on  behalf  of  an  infant  complainant,  which  the  infant  ought 
not  to  bare  been  called  upon  to  make,  the  court  will  not  suffer  the  in- 
&nt  to  be  prejudiced.  Therefore,  where  an  infant  complainant  had,  by 
mistake,  submitted  by  her  bill  to  pay  off  a  mortgage  which  she  was  not 
liable  to  pay,  the  master  of  the  rolls  said  he  must  take  care  of  the  in- 
fant and  not  suffer  her  to  be  caught  by  any  mistake  of  her  agent ;  and 
accordingly  the  infant  was  allowed  to  amend  her  bill,  on  paying  the 
costs  of  the  day.(:r) 

The  general  rule,  however,  is  as  above  stated,  especially  as  respects 
matters  of  practice,  that  infants  as  well  as  adults  are  bound  by  the  con- 
duct of  the  solicitor  acting  bona  fide  in  their  behalf.(y) 

Effect  of  infanfs  becoming  of  age.]  Where  a  bill  has  been  filed  in 
the  name  of  an  infant,  his  coming  of  age  is  no  abatement  of  the  suit  ]{zy 
but  he  may  elect  whether  he  will  proceed  with  it  or  not.  If  he  goes 
on  with  the  cause,  all  future  proceedings  may  be  carried  on  in  his  own 
name,  and  the  bill  need  not  be  amended  or  altered.(a)  He  will  also  be 
liable  to  all  the  costs  of  the  suit,  in  the  same  manner  as  if  he  had  been 
of  age  when  the  bill  was  filed.(6)  If  he  chooses  to  abandon  it,  he  may 
move  to  dismiss  it  on  his  paying  the  costs ;  but  he  cannot  compel  the 
next  friend  to  pay  the  costs,  uuless  it  be  established  that  the  bill  was  im- 
properly filed,(c) 

Solicitor's  lien  for  costs.]  A  solicitor  conducting  a  cause  on  the  part 
of  an  infant  has  the  same  lien  upon  the  money  recovered  in  the  suit  by 
his  means,  and  at  his  expense,  as  he  has  in  the  case  of  anadult.(<2)  But 
it  seems  that  a  solicitor  who  obtains  possession  of  papers,  as  next  friend, 
has  not  any  lien  upon  them  by  virtue  of  such  possession. (e) 

Right  of  next  friend  to  costs.]  The  court  is  extremely  anxiout  to 
encourage,  to  every  possible  extent,  whoever  will  stand  forward  in  the 


(»)  1  Dan.  101.  (a)    1   Dan.  108.     Moor.  48.     Prac. 

(to)  Supilton    T.   Stapilton,  1  Atk.  6.  Reg.  235.     1  Fowl.  Pr.  421. 

See  also   De  Manneville  t.   De  Manne-  (f)  Id.  ib. 

Tille,  10  Ves.  52.  (c)  Id.  ih.     Beames  on  Costa,  111. 

(x)  Serle?.  St.  EloV,  2  P.  Wms.  386.  n.  15. 

(jf)  Tillotson  T.    Hargrave,    3     Mad.  {d)  Staines  t.  Maddox,  Mos.  310. 

494.  (tf)  Montagu  on  Lien,  53. 

(z)  Praa.  Reg.  255. 
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character  of  next  friend  on  behalf  of  infants ;(/)  and  will,  thereforei 
whenever  it  can  be  done,  allow  the  next  friend  the  costs  of  any  proceed- 
ing instituted  by  him  for  the  infant's  benefit,  out  of  the  infant's  estate ; 
provided  he  appears  to  have  acted  in  good  faith  for  the  benefit  of  the 
infant.(g')  And  he  will  not.be  deprived  of  this  right  to  costs  by  any 
mistake  or  misapprehension  on  his  part.(A)  But  if  it  should  turn  out 
that  the  next  friend  has  acted  from  improper  motives,  or  merely  to  an- 
swer the  purposes  of  spleen ;  or  that  due  diligence  has  not  been  exerted 
to  acquire  a  proper  knowledge  of  the  facts  of  the  case,  he  will  not  be 
entitled  to  costs  out  of  the  infant's  estate.(t) 

Next  friencCs  liability  for  costs,]  It  is  a  general  rule  that  a  prochein 
amy  shall  pay  the  defendant's  costs  in  case  the  complainant's  bill  is  dis- 
missed. And  so  if  a  motion  is  made  on  behalf  of  an  infant  complainant, 
which  is  refused  with  costs,  such  costs  must  be  paid  by  the  prochein 
amy.{k) 


SECTION    IL 


SUITS  AQAINST  INFANTS. 


May  be  brought  against  them  alone*]  In  suits  against  infatits,  it  is 
not  necessary,  as  in  the  case  of  married  women,  that  any  other  person 
should  be  joined  with  them  as  defendants  ;  nor  is  it  customary  to  de^ 
scribe  them  in  the  bill  as  infants ;  unless  some  question  in  the  suit  turns 
upon  the  fact  of  their  infancy.(/) 

Guardian  ad  litem.]  Infants  are  not  permitted  on  account  of  their 
supposed  want  of  capacity,  to  defend  themselves.  Therefore,  whenever 
a  bill  is  filed  against  an  infant,  the  court  will  appoint  a  proper  persoa 
(styled  a  guardian  ad  litem,)  to  put  in  his  defence  for  him,  and  to  do 
whatever  is  necessary  to  protect  his  rights.  We  have  already  seen  ia 
what  manner  a  guardian  ad  litem  is  appointed — who  is  a  proper  persoa 
to  be  appointed — his  duty,  compensation,  liability — and  the  mode  of 
entering  an  appearance  for  the  infant,  by  him,{m) 


(/)  Whittaker  v.    Marlar,  1  Cox,  286.     548.     Roddam  v.  Helherington,  5  Vc». 
{g)    I  Dan.  109.     Staines  on  Maddoz,    01.  • 

supra.    Taner  ▼.  Ivie,  3  Yes.  466.  {k)  1    Dan.   109.    Buckly    t.  Back- 

(h)   Whittaker  v.  Marlar,  supra,  eridge,  1  t)ick.  395. 

(»)  Id.   ib.     Pearce  v.  Pearce,  9   Vet.        (/)  1  Dan.  220. 

(m)  Vol.  I.  83  to  86. 
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7K«  defence  hy  an  infant]  When  the  guardian  ad  litem  for  an  in- 
fant  defendant  has  been  appointed,  and  has  caused  his  appearance  to  be 
entered,  it  is  his  duty  to  put  in  a  defence  on  the  part  of  the  infant ;  and 
any  defence  without  such  guardian  is  irregular ;  for  the  guardian  is  lia- 
ble for  the  costs  if  the  defence  be  improper,  or  if  the  answer  be  scanda* 
loos  or  impertinent.(n) 

The  method  of  puftting  in  the  answer  of  an  infant  defendant,  and  the 
form  and  effect  thereof,  have  been  mentioned  already.  See  Yoi.  1.  85, 
148, 149, 150. 

If  a  plea  is  put  in,  it  must  be  sworn  to  by  the  guardian  ad  litem^  un- 
less an  order  has  been  obtained  to  take  it  without  oath.(o) 

Infants^  htnofar  bound  by  acts  of  next  friend,  guardian  ad  litem,  or 
solicitor.  It  seems  that  infants  are  as  much  bound  by  the  acts  of  those 
who  conduct  their  cases  as  adults ;  provided  their  acts  are  bona  fide.(^) 
Thus,  although  an  heir  at  law  is  entitled,  as  of  conrse,  to  an  issue  de- 
visavit  vel  non,  yet  it  seems  that  such  issue  may  be  waived  on  the  part 
of  the  infant.(7)  And  so,  although  the  court  will  not,  where  infants  are 
concerned,  make  a  decree  by  consent  without  first  referring  it  to  a  mas* 
ter  to  inquire  whether  it  is  for  their  benefit,  yet  when  once  a  decree  has 
been  pronounced  without  that  previous  step,  it  is  considered  as  of  the 
same  authority  as  if  it  had  been  referred  to  a  master  and  he  had  made  a 
report  that  it  would  be  for  their  benefit.(r)  In  the  same  manner  an  or^ 
der  for  maintenance,  though  usually  made  upon  reference  to  a  master 
would  be  equally  binding  if  made  withaut.(^)  An  infant  is  also  bound 
by  the  assent  of  his  solicitor,  to  a  departue  from  the  ordinary  method 
of  taking  testimony  in  the  master's  office.(^) 

Infants,  how  far  bound  by  admissions,]  The  same  reasons  which 
prevent  an  infant  from  being  bound  by  his  answer,  operate  to  prevent 
his  being  bound  by  admissions  in  any  other  stage  of  the  proceeding ; 
unless,  indeed,  such  admissions  are  for  his  benefit.(u)  The  consequence 
of  this  rule  is,  that  where  there  are  infant  defendants,  and  it  is  necessary, 
in  order  to  entitle  the  complainant  to  the  relief  he  prays,  that  certain 
facts  should  be  before  the  court,  such  facts,  although  they  might  be  the 
subject  of  admission  on  the  part  of  adults,  must  be  proved  against  in- 
fants.(i?)    Accordingly,  in  the  ordinary  case  of  establishing  a  will  re- 


(n)   Hinde,  248.  {()  Tillotton  t.    Hararave,  3    Mad. 

(o)  Id.  241.  494. 

ip)  1  Dan.  221.  (u)  1  Dan.    238.    See   Hawkies  t. 

(q)  LcTj  T.  LeTjr,  3  Mad.  245.  Loscombe,  2  Swanst.   393 ;  Milner  t. 

(r)  Wall  T.  Boahby,  1  Bro.  C.  C.  484.  Lord  Hare  wood,  18  Ves.  274. 

(«)  U.  ib.  («)  Id.  xh.    Wilkinson  ▼.  Beal,  4  Mad. 

408. 
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lating  to  real  estate,  where  the  heir  at  law  is  an  infant,  it  is  always  ne- 
cessary to  establish  the  duo  execution  of  the  will  by  the  examination  of 
witnesses^ii?) 

Replication  to  ike  infants  answer.]  It  results  from  the  inability  of 
an  infant  or  his  next  friend  to  make  admissions  which  will  bind  him, 
that  if  it  is  necessary  for  the  complainant  to  establish  some  fact  which 
it  is  not  for  the  interest  of  the  infant  to  admit,  his  answer  must  be  re- 
plied to,  and  the  fact  proved  by  evidence  in  the  usual  nianner.(:r) 

Evidence  against  infants.]  Where  infants  are  defendants,  the  case 
against  them  must  be  established  by  strict  evidence ;  and  it  is  necessary 
they  should  have  been  parties  to  the  suit  when  the  witnesses  were  ex- 
amined. If  they  h^ive  become  parties  subsequently,  the  evidence  can- 
not be  read  against  them.(y) 

Practice  on  bills  of  foreclosure  against  them,]  In  the  case  of  MiUs 
V.  Davi8j(z)  it  was  held  by  Chancellor  Kent,  that  upon  a  bill  for  the 
foreclosure  of  a  mortgage,  and  for  the  sale  of  the  mortgaged  premises, 
where  the  defendants,  or  some  of  them,  are  infants,  the  proper  course  is 
to  direct  an  inquiry  whether  a  sale  would  be  for  the  benefit  of  the  in- 
fants ;  and  to  require  the  complainant,  on  such  reference,  to  prove 
his  demand ;  and  to  direct  the  master  to  report  not  only  the  amount  of 
the  principal  and  interest  due  the  complainant,  but  also  the  proof,  to- 
gether with  his  opinion  in  respect  to  the  sale.  And  if  the  proof  of  the 
debt,  and  of  the  expediency  of  the  sale  is  made  out  to  the  satisfaction  of 
the  court,  the  decree  must  in  such  cases  be  absolute ;  as  it  would  de- 
stroy the  safety  and  effect  of  such  sales  to  make  the  decree  nisi  until 
the  infant  should  come  of  age.  Accordingly,  in  that  case,  the  chancel- 
lor directed  a  reference  to  a  master  to  take  proof  of  the  facts  stated  in 
the  complainant's  bill ;  and  to  inquire  whether,  under  the  circumstances 
of  the  case,  in  reference  to  the  amount  of  the  debt,  and  the  situation, 
nature,  and  value  of  the  mortgaged  premises,  a  sale  of  the  whole  or  of 
a  part  only,  and  what  part,  of  the  mortgaged  premises  would  be  for  the 
benefit  of  the  infant. 

Decree,  when  binding  upon  infant.]  An  infant  defendant  is  as  much 
bound  by  a  decree  in  chancery  as  a  person  of  full  age.  Therefore,  if 
there  be  an  absolute  decree  made  against  a  defendant  who  is  under  age, 
he  will  not  be  permitted  to  dispute  it,  unless  upon  the  same  grounds  as 
an  adult  might  have  disputed  it — such  as  fraud,  collusion,  or  error.(a) 


(w)  I  Dan.  238.  (z)  Blake's  Pr.  App'x,  185. 

(«)  1  Dao.  240.  (a)  1  Dan.  221. 

(y)  Qaaatock  r.  Bollen,  5  Mad.  81. 
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To  impeach  a  decree  on  the  ground  of  fraud  or  collusion,  he  may  pro- 
ceed either  by  a  bill  of  review,  or  supplemental  bill  in  the  nature  of  a  bill 
of  review ;  or  he  may  proceed  by  original  bill.  He  may  also  impeach  a 
decree  on  the  ground  of  error^  by  original  bill.  And  he  is  not  obliged  to 
wait  for  that  purpose  till  ho  has  attained  the  age  of  twenty*one.(&) 


SECTION  111. 

PROCEEDINGS  FOR  THE  SALE  OF  THEIR  REAL  ESTATE. 

When  sale  will  be  authorized.]  Anyinfant  seised  of  any  real  estate, 
or  entitled  to  any  term  for  years  in  any  lands,  may,  by  his  next  friend, 
or  by  his  s^uardian,  apply  to  the  court  for  the  sale  or  disposition  of  such 
property.(c) 

Whenever  it  shall  appear  that  a  disposition  of  any  part  of  the  real 
estate  of  such  infant,  or  of  his  interest  in  any  term  for  years,  is  necessa* 
ry  and  proper,  either  for  his  support  and  maintenance,  or  for  his  educa- 
tion ;  or  that  the  interest  of  the  infant  requires,  or  will  be  substantially 
promoted  by,  such  disposition,  on  account  of  any  part  of  his  said  prop- 
erty being  exposed  to  waste  and  dilapidation,  or  on  account  of  its  being 
wholly  unproductive,  or  for  any  other  peculiar  reasons  or  circumstan- 
ces, the  court  may  order  the  letting  thereof  for  a  term  of  years,  or  other 
disposition  of  the  same  to  be  made  by  such  guardian  or  guardians  so 
appointed,  in  such  manner,  and  with  such  restrictions  as  shall  be  deemed 
expedient.(d)  But  no  real  estate  or  term  for  years  can  be  sold,  leased, 
or  disposed  of  contrary  to  the  provisions  of  any  last  will,  or  of  any  con- 
veyance, by  which  such  estate  or  term  was  devised  or  granted  to  the 
iDfant.(e) 

It  is  a  sufficient  ground  to  authorize  a  sale  of  an  infant's  property, 
that  it  is'  held  in  common  with  adults,  and  that  the  value  thereof  is 
small,  in  comparison  with  the  expense  of  a  partition  suit,  to  which  it 
must  otherwise  be  subjected.(/) 

Application  for  order  to  sell.]  The  statute  authorizes  the  next  friend 
or  guardian  of  the  infant  to  make  the  application  to  the  court  for  leave 


(b)  Richmond  y.  Taylear,  I  P.  Wms.  {d)  Id.  105,  ^  181,  (orig.  ^  175.) 
734.     See  also.  Vol.  1,  p.  334,  335,  as  to  (e)  Id.  ib.  ^  182,  (ori(r.  ^  176. 
when  an  infant  ia  bound  by  a  decree.  (/)   Matter  of  Congdon,  2    Paige, 

(c)  9  R.  S.  194,  ^  176,  (orig.  ^  170.)  566. 
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to  sell.(^)  By  the  158th  rule,  the  general  guardian  of  the  infant,  if  he 
has  any,  and  if  not,  the  infant  himself,  if  of  the*  age  of  fourteen  years  or 
upwards,  or  some  relative  or  friend,  if  he  is  under  that  age,  may  apply. 

The  application  must  be  made  by  petition  addressed  to  the  chancellor, 
stating  the  age  and  residence  of  the  infant,  the  situation  and  value  of  his 
real  and  personal  estate,  the  situation,  value,  and  income  of  the  real  es- 
tate proposed  to  be  sold,  and  the  particular  reasons  which  render  a 
fiale  necessary  or  proper;  and  praying  that  a  guardian  may  be  ap- 
pointed to  sell  the  same.(A)  The  petition  must  also  state  the  name 
and  residence  of  the  person  proposed  as  guardian,  the  relationship, 
if  any,  which  he  bears  to  the  infant,  and  the  security  proposed  to  be 
given. (i) 

The  petition  must  be  sworn  to.(fc) 

Where  several  infants  are  interested  in  the  same  premises  as  tenants 
in  common,  the  application  in  behalf  of  all  must  be  joined  in  the  same 
petition,  although  they  may  have  several  general  guardians ;  and  there 
must  be  but  one  reference  to  ascertain  the  propriety  of  a  sale  as  to 

alL(/) 

Presenting  petition  to  master^  and  hit  certificate  thereon.]  Previous 
to  presenting  the  petition  to  the  court,  it  must  be  presented  to  the  master 
nearest  to  the  residence  of  the  infant,  or  if  the  infant  is  a  non-resident, 
to  any  exception,  injunction,  or  taxing  master.(m) 

The  master  must  certify  upon  the  petition  that  the  person  proposed 
as  guardian  is  a  suitable  and  proper  person  for  that  purpose ;  that  he 
has  taken  proof  as  to  the  age  of  the  infant,  and  the  actual  value  of 
his  interest  in  the  real  estate  proposed  to  be  sold,  and  as  to  the  suffi- 
ciency of  the  sureties  offered  by  the  guardian ;  and  that  each  of  the 
sureties  is  worth  double  the  value  of  the  infant's  ititerest  in  the  real  es- 
tate proposed  to  be  sold,  and  of  the  interest  on  such  value  during  the 
minority  of  the  infant,  over  and  above  all  debts ;  or  that  the  land  pro- 
posed to  be  mortgaged  by  the  way  of  security  is  unincumbered,  and  of 
double  the  value  of  the  premises  sought  to  be  sold.(n)  The  master 
must  also  state  in  his  certificate  what  should  be  the  penalty  of  the  guar- 
dian's bond  to  be  given  to  each  infant.(o) 

If  the  master  is  not  satisfied  with  the  person  nominated  as  guardian, 


0^)  2  R.  S.  194,  ^  176,  (orig.  ^  170.)  (m)  Rule  159. 

(A)  Rule  158.  (n)    Idem.      Matter   of   Lansing,  S 

(0  Idem.  Paige,  265.    See  also  Rule  172. 

(k)  Mauer  of  Laaaiog,  3  Paige,  865.  (o)  Idem. 

(0  Rule  161. 
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or  with  the  secarity  proposed,  he  may  name  a  suitable  person  as  guar- 
dian, and  state  what  further  or  other  security  ought  to  be  given,{p) 

The  master  should  not  act  upon  the  petition,  unless  it  is  drawn  in 
conformity  with  the  direction  of  the  158th  rule,  and  duly  verified  by  the 
oath  of  the  petitidner.(f ) 

The  master  must  go  into  an  examination  as  to  the  age  of  the  infant, 
the  actual  value  of  his  Interest  in  the  property,  so  far  at  least  as  to  as- 
certain that  the  value  of  the  property  as  stated  in  the  petition  is  sub- 
stantially correct.  And  from  these  data  he  must  ascertain  and  certify 
what  is  the  requisite  sum,  according  to  the  l57th  rule,  in  which  the  se- 
curity is  to  be  given  ;  and  that  each  of  the  sureties  is  worth  the  requi- 
site sum,  over  and  above  all  debts,  so  as  to  enable  the  court,  upon  the 
coming  in  of  the  petition  and  master's  certificate,  to  direct  the  proper 
security  to  be  given,  in  case  a  guardian  is  appointed.(r) 

It  is  not  sufficient  for  the  master  to  certify  that  the  persons  offered  as 
sureties  are  worth  the  requisite  sum,  in  the  words  of  the  rule.(5) 

The  master  may  ascertain  the  facts  which  are  required  to  be  certified 
by  a  viva  voce  examination  of  the  sureties,  witnesses,  and  parties  on 
oath ;  and  he  should  then  certify  to  the  court  the  result  of  his  inquiries 
as  briefly  as  possible.  He  should  not  take  down  and  report  to  the 
court,  in  the  shape  of  affidavits,  or  otherwise,  the  testimony  taken  be* 
fore  him.(/) 

Who  may  be  appointed  guardians.]  If  there  is  a  general  guardian  of . 
the  infant  already  appointed,  he  is  the  proper  person  to  be  appointed 
guardian  to  efiect  a  sale.  And  this,  whether  he  has  been  appointed  by 
a  surrogate  or  by  this  court.  But  if  the  general  guardian  is  incompe- 
tent, or  cannot  obtain  the  requisite  security,  another  person  may  be  ap- 
pointed special  guardian.(i/) 

The  husband  of  the  infant  cannot  be  appointed ;  but  a  third  person 
may  be  appointed  guardian,  with  the  consent  of  the  husband,  to  join 
with  him  in  the  sale.(v) 

Security  to  be  given  by  guardian.]  The  statute  requires  the  special 
guardia;i  to  give  a  bond  to  the  infant  in  such  penally,  with  such  sure- 
ties, and  in  such  form,  as  the  court  shall  direct,  conditioned  for  the  faith- 
ful performance  of  the  trust,  for  the  paying  over,  investinsf,  and  ac- 
counting for  all  moneys  that  shall  be  received  by  him,  according  to  the 


(p)  Rale  159.  (/)  Matter  of  Morrcll,  4  Paigre,  46. 

(q)  Matter  of  Lansing,  3  Paige,  266.  (u)  Matter  of  Wilson,  2  id.  312. 

(g)  Id.  ib.  (v)  Matter  of  Lansing,  3  id.  265. 
(#)  Id.  ib. 
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order  of  any  court  having  authority  to  give  directions  in  the  premises ; 
and  for  the  observance  of  the  orders  and  directions  of  the  court  in  rela- 
tion to  the  said  trust.(i£^) 

This  provision  of  the  statute  has  been  followed  up  by  the  157th  nile, 
which  directs  that  the  security  shall  be  a  bond  of  the  guardian,  with  two 
sufficient  sureties,  in  a  penalty  of  double  the  value  of  the  premises,  in* 
eluding  the  interest  on  such  value  during  th'e  minority  of  the  infant ; 
each  of  which  sureties  must  be  worth  the  penalty  or  the  bond,  over  and 
above  all  debts ;  or  a  similar  bond  of  the  guardian  only,  secured  by  a 
mortgage  on  unincumbered  real  estate  of  the  value  of  the  penalty  of 
such  bond. 

The  bond  must  be  duly  proved  or  acknowledged  in  the  manner  pre- 
scribed by  law  for  the  proof  or  acknowledgment  of  deeds  or  real  es- 
tate ]{x)  after  which  it  must  be  filed  with  the  register  or  assistant  regis- 
ter.(y)  But  it  cannot  be  received  or  filed  until  it  has  been  proved  or 
acknowledfifed.(js) 

If  the  bond  is  forfeited,  the  court  may  direct  it  to  be  prosecuted  for 
the  benefit  of  the  party  injured.(a) 

Order  appointing  guardian,]  On  presenting  the  petition  to  the  court 
with  the  master's  certificate,  if  it  satisfactorily  appears  that  there  is  rea- 
sonable ground  for  the  application,  an  order  may  be  entered  appointing 
a  guardian  for  the  purposes  of  the  application,  on  his  executing  and 
filing  with  the  register,  assistant  register,  or  clerk,  the  requisite  securi- 
ty, approved  of,  as  to  its  form  and  manner  of  execution,  by  the  master, 
signified  by  his  approbation  endorsed  thereon.(6) 

Reference  to  master  as  to  truth  of  facts  stated  in  petition,]  The  or- 
der also  directs  a  reference  to  any  injunction,  exception,  or  taxing  mas- 
ter, or  to  a  master  especially  designated  therein,  to  ascertain  the  truth  of 
the  facts  stated  in  the  petition,  and  whether  a  sale  of  the  premises,  or 
any  and  what  part  thereof,  would  be  beneficial  to  the  infant ;  with  the 
reasons  for  his  opinion;  and  to  ascertain  the  value  of  the  property,  and 
of  each  separate  lot  or  parcel,  and  the  terms  and  conditions  of  sale ;  and 
whether  the  infant  is  in  absolute  need  of  any  part  of  the  proceeds  of  the 
sale,  for  his  stipport  and  maintenance.  And  if  there  is  any  person  en- 
tilled  to  dower  in  the  premises,  who  is  willing  to  join  in  the  sale,  the 


(to)  2  R.  S.  194,  ^  178,  (orig.  ^  172.)  (z)  Rule  172. 

(x)  Rale  172.    See  2  R.  S.  404,  ^  74.  (a)  2  R.  S.  194,  ^  170,  (ong.  ^  17S.) 

1  id.  756.  (6)  Rale  160. 
(y)  2  R.  S.  194,  ^  178,  (orig.  §  172.) 
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master  must  also  ascertain  the  value  of  her  life  estate,  ou  the  principle 
of  life  anQuities.(c) 

Bat  the  master  is  not  to  proceed  on  such  reference  until  the  guardian 
produces  to  him  a  certificate  of  the  register,  assistant  register,  or  clerk, 
that  the  requisite  security  has  been  duly  proved  or  acknowledged,  and 
filed  agreeably  to  the  order  of  the  court.(c()  And  it  is  the  duty  of  the 
register,  &c.  with  whom  the  order  is  entered,  to  see  that  the  bond  or 
other  security  is  executed  by  the  proper  persons,  and  in  the  form  pre- 
scribed by  the  order  of  the  court,  before  he  gives  this  certificate.(«) 

Upon  this  reference,  the  master  should  not  rely  upon  the  petition  as 
evidence  of  the  facts  which  he  is  directed  to  ascertain  and  certify  to  the 
court ;  but  he  should  examine  witnesses  as  to  those  facts.(/) 

Master^s  report  and  order  thereon.'\  The  master,  after  having  com- 
pleted his  inquiries  under  the  order  of  reference,  must  make  his  report. 
If  he  reports  in  favor  of  a  sale,  the  court  will,  if  the  proceedings  have 
been  regular,  and  it  sees  no  objection,  authorize  the  guardian  to  con- 
tract for  the  disposition  of  the  property,  either  at  private  or  public  sale. 
If  a  sale  by  auction  is  ordered,  it  should  be  conducted  in  conformity 
with  the  139th  rule. 

Guardiaria  report  of  sale^  and  order  of  confirmation.]  Upon  an 
agreement  for  such  sale  being  made,  it  must  be  reported  to  the  court  on 
the  oath  of  the  guardian ;  and  if  it  be  confirmed,  an  order  to  that  ef- 
effect  will  be  entered,  and  directing  a  conveyance  to  be  executed  to  the 
purchaser  on  his  complying  with  the  terms  of  the  sale.(g')  The  order 
will  also  direct  as  to  the  manner  in  which  the  proceeds  of  the  sale,  if 
less  than  ^500,  are  to  be  invested  or  applied  for  the  infant's  benefit,  af- 
ter the  costs  of  the  proceedings  are  deducted,  and  will  direct  the  guar- 
dian to  make  a  return  to  the  court  of  such  investment  or  disposition. 
The  order  will  also  provide  for  the  payment  or  satisfaction  of  any  claim 
of  dower  to  which  the  premises  are  subject. 

Proceeds  of  sale.]  If  the  proceeds  of  the  sale  exceed  |t600,  and  the 
guardian  has  not  given  security  by  mortgage  upon  real  estate,  he  must 
bring  the  net  proceeds  into  court  that  the  same  may  be  invested  in 
stocks,  or  put  out  at  interest  by  the  register,  &,c.  for  the  use  of  the  in- 
fant and  the  guardian  will  only  be  allowed  to  receive  so  much  of  the 


(c)  Rale  160.  (/)  Id.  ib.     Matter  of  LaDsing,  3  id. 

(d)  Idem.  265. 

(r)  Matter  of  Morrell,  4  Paige,  46.  (g)  See  2  R.  S.  195,  6  183,  (orig. 

^  177.) 
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interest  or  income,  from  time  to  time,  as  may  be  necessary  for  the  sup- 
port and  maintenance  of  the  infant.(A) 

Deedj  ^c]  The  conditional  agreement  for  the  sale,  &c.  of  the  prem- 
ises having  been  confirmed  by  the  court,  and  the  purchaser  having  com- 
plied with  the  terms  of  the  sale,  the  guardian  then  executes  and  deliv- 
ers to  him  the  deed  or  other  conveyance. 

EJfect  of  scUe,]  The  statute  declares  that  all  sales,  leases,  disposi- 
tions, and  conveyances,  made  in  good  faith  by  the  guardian  in  pursu- 
ance of  the  orders  of  the  court,  when  so  confirmed,  shall  be  valid  and 
effectual  as  if  made  by  the  infant  when  of  full  age.(t) 

Min'tgages^  how  to  he  taken.]  If  a  mortgage  is  given  by  the  purchaser 
for  the  purchase  money,  or  any  part  thereof,  it  must  be  taken  in  *the 
name  of  the  register,  assistant  register,  or  clerk,  with  whom  the  order 
for  sale  is  entered,  for  the  use  of  the  infant.(A;) 

Application  of  proceeds  qf  sale.]  The  statute  declares  the  infant  to 
be  a  ward  of  the  court  from  the  time  of  the  application,  so  far  as  relates 
to  the  property,  its  proceeds  and  income  ;  and  the  court  is  required  to 
make  order  for  the  application  and  disposition  of  the  proceeds  of  such 
property,  and  for  the  investment  of  the  surplus  belonging  to  the  infauC, 
so  as  to  secure  the  same  for  his  benefit ;  and  to  direct  a  return  of  sach 
investment  and  disposition  to  be  made  on  oath,  as  soon  as  may  be :  and 
to  require  accounts  to  be  rendered  periodically  by  any  guardian  or  other 
person  who  may  be  entrusted  with  the  disposition  of  the  income  of  such 
proceeds.(2) 

Right  of  infants  in  proceeds.]  The  sale  of  an  infant's  property  un- 
der the  order  of  the  court,  will  not  give  to  him  any  other  or  greater  in- 
terest in  the  proceeds  of  such  sale  than  he  had  in  the  estate  sold;  but 
the  proceeds  will  be  deemed  real  estate,  of  the  same  nature  as  the  prop- 
erty sold.(m) 

Claim  of  dower ^  how  satisfied.]  If  the  real  estate  of  the  infant,  or  any 
part  of  it,  is  subject  to  dower,  and  the  person  entitled  thereto  shall 
consent  in  writing  to  accept  a  gross  sum  in  lieu  of  such  dower,  or  the 
permanent  investment  of  a  reasonable  sum,  in  such  manner  as  that  the 
interest  thereof  be  made  payable  to  the  doweress,  during  life,  the  court 
may  direct  the  payment  of  such  sum  in  gross,  or  the  investment  of  such 
sum  as  shall  be  deemed  reasonable  and  shall  be  acceptable  to  the  dow** 
eresS|  in  manner  aforesaid ;  which  sums  so  paid  or  invested,  must  be 


(A)  Role  161. 

(t)  3  R.  S.  195,  ^  164,  (orig.  ^  178.) 

(k)  Rale  161.  , 


(0  3  R.  S.  195,  ^  185,  (orig.  ^  179.) 
(m)  Id.  ib.  ^  186. 
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taken  oat  of  the  proceeds  of  the  sale  of  the  real  estate  of  such  infant.(n) 
But  before  any  such  sum  shall  be  paid,  or  investment  made,  the  court 
shall  be  satislEied  that  an  effectual  release  of  the  right  of  dower  has  been 
execQted.(o) 

PincU  report]  When  the  sale  has  been  consummated  by  the  payment 
of  the  purchase  money  and  the  delivery  of  the  deed  to  the  purchaser, 
the  guardian  should  make  a  final  report  thereof,  and  stating  what  de- 
duction has  been  made  from  the  proceeds  for  costs,  Sec,  and  what  dis- 
position has  been  made  of  the  balance.  And  it  is  the  safer  course  to 
obtain  an  order  confirming  this  report  and  the  sale  and  conveyance,  and 
the  disposition  of  the  proceeds. 

Guardian^s  inventory  and  annual  accounts.]  The  special  guardian 
must  also,  within  six  months  after  the  order  confirming  the  sale,  file  in 
the  ofiice  where  the  appointment  is  entered,  a  just  and  true  inventory, 
under  oath,  of  the  whole  real  and  personal  estate  committed  to  his  care 
or  guardianship,  and  of  the  manner  in  which  any  funds  under  his  care 
or  control,  belonging  to  the  estate,  are  invested ;  stating  the  income  and 
profits  of  the  funds  or  estate,  and  the  debts,  credits,  and  effects,  so  far 
as  the  same  have  come  to  his  knowledge.(  p) 

The  154th  rule  also  requires  the  guardian  to  render  annual  accounts 
under  oath,  of  his  guardianship,  and  of  the  property  belonging  to  the 
infant 

It  is  also  made  the  duty  of  the  register,  assistant  register,  or  clerk,  at 
the  time  the  guardian  is  appointed,  to  deliver  to  him  a  printed  copy  of 
the  rules  requiring  him  to  file  an  inventory,  and  to  render  annual  ac-< 
counts,  (the  lS4th  and  155th,)  with  the  forms  of  such  inventory  and  ac- 
counts ;  and  at  each  term  of  the  court,  to  report  to  the  chancellor  the 
names  of  such  as  are  delinquent;(9) 

It  is  the  duty  of  the  solicitor  who  procures  the  appointment  of  a 
guardian  to  advise  him  as  to  the  necessity  of  his  filing  his  inventory  and 
accounts,  and  as  to  the  consequences  of  his  neglecting  to  do  so.(r)  And 
if  he  neglects  to  file  such  inventory,  or  render  his  account,  he  will  be 
ordered  to  do  so,  and  to  pay  the  expenses  of  the  proceedings  thereon 
within  twenty  days,  x>r  that  an  attachment  issue  against  him.(5) 

Another  consequence  of  such  neglect  of  the  guardian  to  comply  with 
the  rules  is,  that  every  presumption  in  reference  to  the  justness  and 


(ft)  d  R.  S.  196,  4  187,  (orig.  ^  181.)  (q)  Rule  155. 

(o)  Id.  ib.  ^  188,  (orig.  $  189.)  (r)  Matter  of  Seaman,  9  Paige,  409. 

(;»)  Role  154.  (#)  Id.  ib. 

YoL.  n.  9S 
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fairness  of  his  accounts,  in  a  suit  or  proceeding  for  the  settlement  there- 
of, will  be  taken  most  strongly  against  him.(0 

Proceedings^  where  to  he  JUed.]  All  the  proceedings  on  the  sale  of 
infants'  estates  must  be  filed  and  entered  in  the  same  office  in  which  the 
order  for  the  appointment  of  the  special  guardian  is  entered.(u) 

Costs.]  If  the  infant's  interest  in  the  property  does  not  exceed  $1000, 
the  whole  costs,  including  disbursements,  must  not  exceed  twenty-five 
dollars.(v)  But  if  several  infants  join  in  the  same  application,  or  if 
several  pieces  of  land  are  sold  at  difierent  times,  an  allowance  may  be 
made  for  the  extra  expense,  beyond  the  twenty-five  dollar8.(«r) 


SECTION    IV. 

MORTGAGING  THEIB  REAL   ESTATE. 

The  provisions  of  the  revised  statutes  respecting  proceedings  for  the 
sale  of  real  estate  belonging  to  infants,  which  were  referred  to  in  the 
last  section,  also  authorize  an  application  to  the  court  for  the  disposition 
of  such  property.  And  the  court  is  authorized,  upon  such  an  applica- 
tion, to  order  the  letting  of  such  property  for  a  term  of  years,  or  other 
disposition  of  the  same  to  be  made  by  the  guardian  appointed  for  that 
pupose.((i) 

These  provisions  have  always  been  construed  as  conferring  upon  the 
court  the  power  to  direct  the  real  estate  of  infants  to  be  mortgaged^ 
whenever  that  measure  appears  preferable  to  an  absolute  sale. 

The  proceedings  for  the  mortgaging  of  the  real  estate  of  infants  are 
substantially  the  same  as  detailed  in  the  last  section,  relative  to  sales. 

Mr.  Rhoades,  for  many  years  a  master  of  this  court,  informs  me  that 
he  never,  as  master,  reported  in  favor  of  mortgaging,  except  on  con- 
dition that  the  mortgage  should  not  be  foreclosed  until  the  infant 
should  attain  the  age  of  twenty-two — so  as  to  give  him  one  year  after 
becoming  of  age,  to  raise  the  money,  by  sale  or  otherwise,  to  pay  ofif  the 
mortgage ;  as  otherwise  the  property  might  be  sacrificed  for  half  its 
value.  And  that  in  several  cases  the  chancellor  has  sanctioned  this 
practice. 


(0  Matter  of  Carter,  3  Paige,  146. 
(u)  Matter  of  Seaman,  3  id.  409. 
(v)  Rnle  161. 


(to)  Matter  of  Morrell,  4  Paige,  44. 
^<0  See  ante,  p.  211. 
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SECTION    V. 

APPOINTMENT   OF   A   GENERAL   GUARDIAN. 

Power  of  court]  The  authority  of  the  chancellor  in  the  appointment 
of  general  guardians  of  iufants,  is  not  derived  from  any  statute,  but  is 
a  part  of  his  general  jurisdiction  over  minors  and  their  estates.  Jt  con- 
tinues until  the  majority  of  the  infant,  and  is  not  to  be  contested  by  him 
upon  his  arriving  at  the  age  of  fourteen.(6) 

Petition  f on]  The  160th  rule  provides  that  for  the  purpose  of  having 
a  general  guardian  appointed,  the  infant,  if  of  the  age  of  fourteen  years 
or  upwards,  or  some  relative  or  friend  if  the  infant  is  under  fourteen, 
may  present  a  petition  to  the  court,  stating  the  age  and  rcfsidence  of  the 
infant ;  the  name  or  residence  of  the  person  proposed  or  nominated  as 
guardian ;  and  the  relationship,  if  any,  which  such  person  bears  to  the 
infant ;  and  the  nature,  situation,  and  value  of  the  infant's  estate. 

Presenting  petition  to  master,]  Previous  to  presenting  the  petition 
to  the  court,  if  the  infant  resides  in  the  city  of  New- York,  the  petitioner 
must  apply  to  the  taxing  or  injunction  roaster,  or  to  one  of  the  exception 
masters  in  that  city ;  if  the  infant  resides  in  any  other  county,  to  the 
master  nearest  to  the  infant's  residence ;  or  if  he  resides  out  of  the  state, 
to  any  exception,  taxing  or  injunction  master.  The  master  must,  by 
inspection  or  otherwise,  ascertain  the  age  of  the  infant.  If  he  is  of  the 
age  of  fourteen  years  or  upwards,  he  must  examine  him  as  to  his  volun- 
tary nomination  of  a  suitable  and  proper  person  as  guardian.  If  he  is 
under  fourteen,  the  master  must  ascertain  who  is  entitled  to  the  guar- 
dianship, and  name  a  competent  and  proper  person  as  guardian.(/) 

The  master  must  also  ascertain  the  amount  of  the  personal  properly, 
and  the  gross  amount  or  value  of  the  rents  and  profits  of  the  real  estate 
of  the  infant,  during  his  minority.  He  must  also  ascertain  the  sufficien- 
cy of  the  security  offered  by  the  guardian.(g-) 

Proceedings  in  master's  office,]    In  making  the  above  inquiries,  the 


(e)  4  Kent's  Com.  226.  stranger,  other  things  being  equal,  the 

(/)  Rule  151.    As  to  who  is  entitled  unole  is   entitled  to    the  guardianship. 

to  the  guardianship,  see  1  R.  S.  718,  ^  5.  Morehouse  ▼.  Cook,  Hopk.  226. 

As  between  an  micle  of  the  infant  and  a  {g)  Idem. 
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master,  in  his  discretion,  may  direct  notice  to  be  given  to  snch  of  the 
relatives  of  the  infant,  as  he  may  think  proper,  to  appear  before  him  and 
be  heard  in  relation  to  the  application.(A) 

It  is  the  duty  of  the  master  to  see  that  the  rights  of  the  infant  are 
properly  guarded  and  protected.  And  he  may  require  the  attendance 
of  such  witnesses  before  him  to  give  testimony  as  he  may  think  necessa- 
ry or  proper.(i) 

Master^s  report.]  The  master  having  made  the  necessary  examina- 
tion must  annex  to  the  petition  a  report  containing  the  purticnlars  men- 
tioned above,  specifying  what  relatives  or  friends  of  the  infant  have 
been  notified  to  appear  before  him,  if  any,  and  if  none  have  been  notifi- 
ed, stating  the  cause  thereof  The  report  must  also  state  that  each  of 
the  persons  proposed  is  worth  the  requisite  amount  over  and  above 
his  debts,  or  that  the  real  estate  proposed  to  be  given  as  security  is  of 
the  value  required  by  the  rules  of  the  court.(A:) 

And  the  master  must  ascertain  and  state  in  the  report  what  is  the  re- 
quisite sum  in  which  security  should  be  given,  according  to  the  14Sth 
rule.  It  is  not  sufficient  for  him  to  certify,  in  the  words  of  the  rule, 
that  the  persons  offered  as  sureties  are  worth  the  requisite  sura.(/) 

Security  to  be  given  by  gtiardian,]  The  security  to  be  given  by 
a  general  guardian  must  be  a  bond  in  the  penalty  of  double  the  amount 
of  the  personal  estate  of  his  ward,  and  of  the  gross  amount  or  value  of 
the  rents  and  profits  of  the  real  estate  during  his  minority,  together  with 
at  least  two  sufficient  sureties,  each  of  whom  must  be  worth  the  amount 
of  the  penalty  of  the  bond,  over  and  above  all  debts.  Or,  instead  of 
personal  security,  the  guardian  may  give  security  by  way  of  mortgage 
on  unincumbered  real  property  of  the  value  of  the  penalty  of  his  own 
bond  only.(m) 

But  the  court  may,  in  its  discretion,  vary  the  security,  where,  from 
special  circumstances,  it  may  be  foimd  for  the  interest  of  the  infant.(n) 

The  147th  rule,  howevej,  directs  that  no  general  guardian  shall  re- 
ceive any  part  of  the  proceeds  of  a  sale  of  real  property  belonging  to 
the  infant,  sold  under  a  decree  or  order  of  the  court,  until  the  guardian 
has  given  such  further  security  for  the  faithful  discharge  of  his  trust  as 
the  court  may  direct.  And  it  is  provided  by  the  149th  rule,  that  no 
moneys  arising  from  the  sale  of  the  real  estate  of  an  infant,  on  a  mort- 
gage or  partition  sale,  or  under  a  decree  or  order  of  this  court,  shall  be 


(A)  Rale  153.  (/)  Matter  of  Lansing,  3  Paige,  966, 

(t)  Idem.  (m)    Rule  148. 

(k)  Idem.  (n)  Idem. 
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paid  07er  to  tbe  general  guardian,  except  so  much  thereof,  or  the  inter- 
est or  iocome  from  time  to  time,  as  may  be  necessary  for  his  support  or 
maintenance ;  unless  the  guardian  has  previously  given  security  on  real 
estate. 

The  New-York  Life  Insurance  and  Trust  Company  may  be  appointed 
the  general  guardian  for  an  infant,  without  giving  security.(o) 

Investing'  infanfs property,]  The  court  may,  if  it  thinks  proper,  di- 
rect the  principal  of  the  infant's  estate,  or  any  part  thereof,  to  be  invest- 
ed in  public  stocks  or  with  the  Trust  Company,  or  on  bond  and  mort- 
gage in  the  name  of  the  register,  assistant  register,  or  clerk,  for  the 
benefit  of  the  infant,  and  that  the  interest  or  income  thereof,  only,  be 
received  by  the  guardian. (p) 

Order  appointing  guardian.]  On  presenting  to  the  court  the  petition 
with  the  master's  report  annexed,  an  order  may  be  obtained  for  the  ap- 
pointment of  the  guardian.  Or  the  court,  in  its  discretion,  may  direct 
&  further  reference,  and  direct  what  relatives  pr  friends  of  the  infant 
shall  have  notice  to  attend  on  the  SBxne.{q) 

Inventory  and  amounts.]  A  general  guardian  must  file  an  inventory 
and  render  annual  accounts  in  the  same  manner  as  special  guardians.(r) 
And  if  he  neglects  to  render  his  periodical  accounts,  he  may  be  compell- 
ed to  do  so  by  the  same  summary  mode  of  proceed ing.(«)  But  if  he 
was  appointed  by  a  vice  chancellor,  the  application  for  that  purpose 
should  be  made  to  such  vice  chancellor,  and  not  to  the  chancellor.(f) 

Removal  of  guardian.]  If  the  guardian  misconducts  himself,  the 
court  has  power  to  remove  him  at  any  time.  But  when  the  guardian 
was  appointed  by  a  vice  chancellor,  that  officer,  and  not  the  chancellor, 
should  be  applied  to  for  an  order  to  remove  such  guardian.(tx) 


SECTION  VI. 

PARTITION    AND  SALE  OF  THEIR    REAL   ESTATE. 

The  title  of  the  revised  statutes  relative  to  partition,  contains  a  pro- 
vision,  that  whenever  it  shall  satisfactorily  appear  to  the  court  of  chan- 


(o)  Laws  of  1830,  p.  77,^  6. 

0))  Role  148. 

(q)  Rule  153. 

(r)  Sea  ante,  p.  817. 


(j)  Matter  of  Seaman,  9  Paige,  409i 
(0  Matter  of  Kennedy,  6  id.  844. 
(u)  Id.  ib. 
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eery  by  due  proof,  or  on  report  of  a  master  that,  any  infant  holds  real 
estate  in  joint-tenancy,  or  in  common,  or  in  any  other  manner  which 
would  authorize  his  being  made  a  party  to  a  suit  in  partition,  and  that 
the  interest  of  such  infant,  or  of  any  other  person  concerned  therein,  re- 
quires that  partition  of  such  estate  should  be  made,  the  court  may  au- 
thorize and  direct  the  general  guardian  of  the  infant  to  agree  to  a  divi- 
sion thereof,  or  to  a  sale  thereof,  or  of  such  a  part  thereof  as  in  the 
opinion  of  the  court  shall  be  incapable  of  partition,  or  as  shall  be  most 
for  the  interest  of  the  infant  to  be  sold.(t;) 

It  has  been  decided  this  section  of  the  statute  does  not  authorize  the 
guardian  to  sell  to  a  co-tenant,  but  only  to  join  with  the  other  tenants 
in  common  in  a  sale  of  the  joint  interest  in  the  property.(t£?)  Nor  will 
the  court  authorize  the  guardian  to  join  in  a  sale,  except  on  the  report 
of  a  master  that  such  sale  is  necessary  and  proper.  And  the  guardian 
must  give  security  for  the  faithful  performance  of  his  trust  on  such  sale, 
and  to  bring  the  proceeds  of  the  infant's  share,  into  court,  or  to  invest 
and  account  for  the  same,  as  the  court  shall  direct.(2r) 

The  guardian  is  required  by  the  statute  to  report  to  the  court,  on 
oath,  the  partition  or  sale  made  by  him ;  and  if  the  same  is  approved 
and  confirmed  by  the  court,  an  order  will  be  entered  authorizing  the 
guardian  to  execute  conveyances  of  the  right  of  the  infant  to  such  part 
of  the  estate  as  has  been  sold,  to  the  purchaser  thereof,  or  to  execute  re- 
leases of  the  infant's  right  to  such  part  of  the  estate  as  in  the  division 
fells  to  the  shares  of  the  other  joint  tenants,  or  tenants  in  common. 
Such  deeds  are  declared  to  be  as  valid  and  effectual  to  convey  the  share 
and  part  of  the  infant  as  if  the  same  had  been  executed  by  him  after  ar- 
riving at  full  age.(y)     ^ 

In  case  of  a  sale  of  any  part  of  the  estate,  the  infant  is  to  be  deemed  a 
ward  of  the  court ;  and  such  order  shall  be  taken  as  the  court  may  di- 
rect for  securing,  investing  and  applying  the  proceeds  of  the  sale,  and 
requiring  security  from  the  guardian  for  that  purpose.(;r) 

If  the  infant  is  a  married  woman,  the  court  may,  upon  petition,  ap- 
point her  husband  as  her  guardian ;  and  to  every  husband  so  appointed, 
the  above  provisions  of  the  statute  will  apply.(a) 

If  a  co-tenant  of  the  infant  wishes  to  buy  his  share  in  an  estate  which 
cannot  be  divided,  and  is  willing  to  give  the  fair  value  thereof,  the  gen- 


(w)  Matter  of  Congdon,  d  Paige,  666.         87,  88.)  »  v     «   YY 

W  W.  ib.  (z)  Id.  ib.  ^  93,  (orig.  §  88.) 


(a)  Id.  ib.  $  94. 
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eral  guardian  should  apply  for  liberty  to  sell,  under  the  article  of  the 
revised  statutes  relative  to  the  sale  and  disposition  of  infants'  estate.(6) 

The  proceedings   under  this  article  have  been  already  spoken  of, 
ante,  p.  211. 


CHAP.    VL 


PROCEEDINGS  RESPECTING  IDIOTS,  LUNATICS,  HABITUAL 

DRUNKARDS,  Ac. 

Sect,  1.  Suits  on  their  Behalf. 

2.  Suits  against  Them. 

3.  Proceedings  for  the  Appointment  of  a  Committee. 

4.  Proceedings  for  the  Sale  of  their  Real  Estate. 

5.  Partition  and  Sale  of  their  Real  Estate. 


SECTION    I. 


SUITS  ON   THEIR   BEHALF. 


How  brought.]  Although,  in  certain  cases,  suits  on  behalf  of  idiots  or 
lunatics  may  be  instituted  in  the  form  of  informations  by  the  attorney 
general,  yet  the  proper  course  of  proceeding  to  assert  their  rights  in 
equity  is  by  bill.ta) 

1.  In  behalf  of  lunatics.]  Bills  on  behalf  of  a  lunatic  are  usually 
instituted  in  the  name  of  the  lunatic ;  but  as  he  is  a  person  incapable  in 
law  of  taking  any  step  on  his  own  account,  he  sues  by  the  committee 
of  his  estate,  who  is  reponsible  for  the  conduct  of  the  suit.(6) 

The  lunatic,  however,  must  be  named  a  party  in  the  bill ;  unless  the 
object  of  the  suit  be  to  avoid  some  transaction  entered  into  by  himself, 


(h)  Matter  of  Congdon,  3  Paige,  666.        ih)  Id.  ib. 
(a)  1  Dan.  113. 
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on  the  ground  of  his  incapacity  at  the  time ;  in  which  case  it  seems  that 
a  Innatic  need  not  be  a  c'o-complainant,  because  it  is  a  principle  of  law 
that  no  man  can  be  heard  to  stultify  himself.(c) 

But  when  a  bill  is  filed  by  a  lunatic  and  his  committee,  to  avoid  an 
act  of  the  former,  on  the  ground  of  insanity,  a  demurrer  on  the  ground 
that  a  lunatic  cannot  be  allowed  to  stultify  himself,  will  not  lie.(<2) 
The  rule  that  a  lunatic  shall  not  be  allowed  to  excuse  himself  on  pre- 
tence of  lunacy,  is  to  be  understood  of  acts  done  by  the  lunatic  to  the 
prejudice  of  others,  but  not  of  acts  done  by  him  to  the  prejudice  of 
himself ;  and  when  the  committee  is  complainant  as  well  as  the  luna- 
tic, the  several  charges  of  lunacy  are  by  him  in  behalf  of  the  lunatic. 
Therefore  it  has  been  always  held  that  the  defendant  must  answer  in 
that  case.(6) 

2.  In  behalf  of  idiots.  The  reason  why  a  lunatic  is  required  to  be  a 
party  to  a  suit  instituted  on  his  behalf,  is  because  he  may  recover  his 
understanding,  and  then  he  is  to  have  his  estate  in  his  own  disposition  ; 
but  it  is  otherwise  of  an  indiot.(/)  From  this  it  seems,  that  an  idiot  is 
not  a  necessary  party  to  a  suit  instituted  on  his  behalf.(g-) 

Committee  a  necessary  party-]  But  neither  an  idiot  or  lunatic  can 
institute  a  suit,  nor  can  one  be  instituted  on  their  behalf,  without  the 
committee  being  a  party,  either  as  a  co-complainant  or  as  a  defendant.(A) 

If  the  complainant  appears  upon  the  face  of  the  bill  to  be  either  an 
idiot  or  a  lunatic,  and  therefore  incapable  of  instituting  a  suit  alone, 
and  no  next  friend  or  committee  is  named  in  the  bill,  the  defendant  may 
demur.(t)  But  if  the  incapacity  does  not  appear  on  the  face  of  the  bill, 
the  defendant  must  raise  the  objection  by  plea.(A;)  And,  it  seems  that 
if  a  bill  has  been  filed  in  the  name  of  a  complainant,  who,  at  the  time 
of  filing  it,  is  in  a  state  of  mental  incapacity,  it  may,  on  motion,  be  ta- 
ken off  the  file.  If,  however,  a  suit  has  been  properly  instituted,  and 
the  complainant  subsequently  becomes  imbecile,  that  circumstance  will 
not  be  a  sufficient  ground  for  taking  the  bill  off  the  file.(/) 

The  objection  arising  from  lunacy,  &c.  extends  to  the  whole  bill ; 
and  advantage  may  be  taken  of  it,  as  well  in  the  case  of  a  bill  for  dis- 
covery merely  as  in  the  case  of  a  bill  for  relief;  for  the  defendant  in  a 


(c)  1  Dan.  113.    Attorney  Gen.  ▼.  Wool-  (g)  1  Dan.  115. 

rich,  1  Ch.  Ca.   153.    Attorney  General  (h)  Fuller  t.  Lane,  1  Cban.  Gas.  19. 

T.  Parkhnrst,  id.  412.  Woolfryes  t.  Woolfrycs,  cited  1    Dan. 

{d)  Ridler  t.  Ridler,  1  Eq.  Caa.  Abr.  116.    Bishop  of  London  ▼.    NicfaoUa, 

S79.  Bunb.  144. 

(e)  Id.  ib.  (0  1  Ch.  Ca.  19. 

if)  Attorney  Gen.  r.  Woolrich,  1  Ch.  (k)  Mitf.  PI.  229. 

Ca.  153.  (/)  Waitnaby  ▼.  Wartnaby,  Jao.  377. 
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bill  of  discovery  being  entitled  to.costs,  after  a  full  answer,  as  a  matter 
of  course  would  be  materially  injured  by  being  compelled  to  answer 
such  a  bill  filed  by  a  person  whose  property  is  not  in  his  own  disposal 
and  who  is  therefore  incapable  of  paying  the  costs.(m) 

Practice  where  complainant  is  found  a  lunatic  after  commencement  of 
suit.]  If  the  complainant  becomes  a  lunatic  after  the  institution  of  the 
suit,  a  supplemental  bill  may  be  filed  in  the  joint  names  of  the  lunatic 
and  his  committee ;  which  will  answer  the  same  purpose  as  a  bill  of  re- 
vivor ia  procuring  the  benefit  of  former  proceedings.(n) 

Course  when  committee  dies.]  If  the  committee  of  a  lunatic  or  idiot 
dies  after  a  suit  has  been  instituted  by  him  for  the  benefit  of  the  lunatic 
or  idiot,  and  a  new  committee  is  appointed,  the  proper  way  of  continu- 
ing the  suit  is  by  a  supplemental  bill  filed  by  the  idiot  or  lunatic  and 
the  new  committee.(o) 


SECTION    11. 


8VIT»  AGAINST   THEM.- 


Where  a  bil)  is  filed  against  a  lunatic  or  an  habitual  df  unkard  and  his( 
committee  jointly,  it  is  a  matter  of  course  to  appoint  the  committees 
guardian  ad  litem,  to  appear  and  answer  the  bill  for  the  lunatic  or 
drunkard,  if  the  committee  has  no  interest  in  the  controversy  adverse  to 
that  of  the  person  for  whom  he  is  committee.  And  it  is  regular  to  en- 
ter an  order  for  that  purpose  upon  the  application  of  the  committee, 
without  notice  to  the  complainant's  solicitor.(p) 

It  is  very  doubtful  whether  the  complainant  can  in  any  case  have  the- 
benefit  of  a  discovery  by  a  personal  answer,^  on  oath,  from  an  habitual 
drunkard  who  has  been  found  to  be  such,  by  inquisition,  or  from  an  in- 
fant Aa  to  the  answers  of  infantSj  the  rules  have  been  already  sta- 
ted.(f]  In  the  case  of  Neio  v.  NeWy  just  referred  to,  the  chancellor  in- 
timate»an  opinion  against  the  right  to  compel  a  discovery,  either  from 
an  infant  or  habitual  drunkard — stating  that  if  any  such  right  exists,  in 


(m)  WartDftby  t.  Wartnaby,  Jac.   153.  (o)  Id.  ib. 

(n)  1  Dan.   116.    See  Brown  v.  Clark,  (p)  New  ▼.  New,  6Paige,937« 

3  Wood.  Leet.  378,  d^  for  foria  of  sttch  (q)  Vol.  I.,  p.  160. 
abfll. 
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any  instance,  a  very  special  case  mustbe  made  by  the  complainant's  bill, 
showing  the  absolute  necessity  of  such  a  discovery  to  prevent  a  failure 
tof  justice ;  and  that  the  bill  must  be  sworn  to.  And  he  adds  that,  in 
an  ordinary  case,  if  the  drunkard  was  permitted  to  put  in  his  answer  in 
pei*son,  especially  without  oath,  and  to  admit  away  his  rights,  it  would 
be  useless  for  the  oourt  of  chancery,  or  any  other  tribunal,  to  attempt  to 
protect  his  property  against  his  own  improvidence* 


SECTION    TIL 

PROCEEDINGS  FOR  THE  APPOIirTHENT  OF  A  COMMITTEE. 

Jurisdiction  of  the  court']  The  revised  statutes  direct  that  the  chan* 
cellor  shall  have  the  care  and  custody  of  all  idiots,  lunatics,  persons  of 
unsound  mind,  and  persons  who  shall  be  incapable  of  conducting  their 
own  affairs  in  consequence  of  habitual  drunkenness ;  and  of  their  real 
and  personal  estates ;  so  that  the  same  shall  not  be  wasted  or  destroyed. 
And  he  is  required  to  provide  for  their  safe  keeping  and  maintenance, 
and  for  the  maintenance  of  their  families  and  the  education  of  their 
children  out  of  their  personal  estates  and  the  rents  and  profits  of  their 
real  estates  respeciively.(r) 

The  court  has  power  to  appoint  a  committee  for  a  non-resident  luna- 
tic, to  enable  the  committee  to  obtain  the  control  of  property  in  this 
state.  And  a  commission  may  be  issued  to  inquire  as  to  his  lunacy ;  but 
it  cannot  be  executed  beyond  the  limits  of  this  state.(^)  And  in  a  case 
where  the  lunatic,  after  becoming  deranged,  left  his  residence  in  thisstate, 
leaving  personal  property  here,  and  had  gone  to  some  place  unknown 
it  was  held  that,  for  the  purpose  of  an  application  to  the  court  of  chan- 
cery for  a  commission  of  lunacy,  the  lunatic  must  still  be  considered  as 
a  citizen  of  this  state — he  being  presumed  incapable  of  establishing  a 
legal  domicil  e1sewhere.(/) 

In  the  case  of  habitual  drunkards,  the  jurisdiction  of  the  chancellor  is 
limited  to  those  only  who  have  property  to  the  amount  of  $260,  which 
may  be  endangered  by  their  drunkenness.(u) 


(r)  2.  R.  S.  52.  ^1.  Lnn.  99.     Stock's  Non.  Comp.  MenU 

(s)    MaUer    of  Pettit,  2    Paige,   174.  94. 

Matter  of  Ganse,  9   id.  516.    Matter  of  (/)  Matter  of  Ganse,  ^upra. 

Perkins,  2  John.  Ch.  Rep.  124.  Shelf,  on  (u)  2  R.  S.  52.  ^  2. 
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Who  are  idiots  and  lunaticSj  ^c]  Ad  idiot  is  a  person  who  has  been 
wi'thoat  understanding  from  his  nativily,  and  whom  the  law,  therefore, 
presumes  never  likely  to  attain  any.  A  lunatic  is  one  who  has  had  un- 
derstanding, which  he  has  lost  by  the  visitation  of  God.(v)  He  is  prop- 
erly one  that  hath  had  lucid  intervals,  sometimes  enjoying  his  senses 
and  sometimes  not.(ir) 

Persons  of  unsound  mind  consist  of  lunatics  ;  those  under  frenzy  or 
temporary  derangement,  from  disease  or  other  cause ;  those  '^vho  be- 
come deaf,  dumb,  and  blind;  and  such  as  the  court  of  chancery  adjudges 
incapable  of  managing  their  own  affairs,  whether  from  old  age,  sickness, 
or  other  cause.(a?) 

A  person  deaf  and  dumb  from  his  nativity  is  not  necessarily  an  idiot, 
or  non  compos  mentis ;  though  such  perhaps  may  be  the  legal  presump- 
tion until  his  mental  capacity  be  proved,  on  an  inquiry  and  examination 
for  that  purpose.(y) 

It  is  not  every  case  of  mental  weakness  or  imbecility  which  will  au- 
thori2se  the  court  to  interfere.  To  authorize  the  appointment  of  a  com- 
mittee, the  mind  of  the  party  must  be  so  far  impaired  as  to  be  reduced 
to  a  state  which,  as  an  original  incapacity,  would  have  constituted  a  case 
of  idiocy.(2r)  It  is  necessary  that  he  should  be  found  to  be  of  unsound 
mind,  and  mentally  incapable  of  governing  himself  or  managing  his 
affairs.(a) 

As  to  who  is  to  be  considered  an  habitual  drunkard,  within  the  stat- 
ute, the  chancellor  observed  in  a  case  where  that  question  arose,(6)  that 
"  a  very  erroneous  impression  appears  to  have  gone  abroad  on  that  sub* 
ject.  It  is  supposed  by  many  that  the  prosecutor  in  such  cases  is  bound 
to  prove,  affirmatively,  that  an  habitual  drunkard  is  incapable  of  man- 
aging his  affairs.  On  the  contrary,  the  fact  that  a  person  is  for  any  con- 
siderable part  of  the  time  intoxicated,  to  such  a  degree  as  to  deprive  him 
of  his  ordinary  reasoning  faculties,  is^  prima  facie  evidence,  at  least,  that  ^ 
he  is  incapacitated  to  have  the  control  and  management  of  his  property." 

Application  for  a  commission  de  lunatico  inquirendo.]  The  first  step 
to  be  taken  towards  the  appointment  of  a  committee  of  a  lunatic  or  idiot, 
or  habitual  drunkard,  is  to  apply  for  a  commission  in  the  nature  of  a 


(p)    1  Coll.  on  Lun.  3,   5.    Shelf,  on  (y)    Brower  ▼.  Fieher,  4  John  Cb. 

LuD.  2,  4.  Rep.  441.    1  Coll.  on  Lun.  4.    Dickin- 

(x)  Shelf,  on   Lun.  4.    4  Co.   123.     1  son  v.  Blistet,   1  Dick.   26S.    Sh«lf.  ob 

Black.  Com.  30i.   Matier   of    Barker,  3  Lun.  395. 

John.  Cb.  Rep.  "2^2,  (z)  Matter  of  Morgan,  7  Paige,  236. 

(x)  1   Moul.  Pr.  108.    1  Coll.  on  Lun.  (a)  Id.  ib.    Matter  uf  Mason,  3  Edw. 

4.    See   matter  of  Barker,  3  John.    Ch.  380. 

Rep.  23i.  (A)  Matter  of  Tracy,    1  Paige,  582. 
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vnH  de  lunntico  inquirendo.  The  application  should  be  made  by  peti- 
tion, accompanied  by  afBdavits  setting  forth  the  unsound  state  of  mind 
of  the  party,  and  stating  such  facts  respecting  the  conduct  or  language 
of  the  party,  as  may  show  that  he  is  a  fit  subject  for  the  protection  of 
Ihe  court.  It  is  a  very  common  practice  to  annex  the  affidavit  of  some 
respectable  physician  who  is  acquainted  with  the  lunatic,  &c.,  and  knows 
the  state  of  his  mind. 

Who  may  apply.]  The  petition  is  usually  presented  by  a  near  rela- 
tive of  the  supposed  lunatic,  <Jdc.  It  may  be  presented  by  a  husband  for 
a  commission  against  his  wife,  and  vice  versa  ;  or  by  a  father  or  mother 
against  a  child  and  vice  versa;  by  brothers,  sisters,  uncles,  aunts, 
nephews,  nieces  a«d  cousins  against  each  other.  An  executor,  under  a 
will,  may  also  prefer  a  petition  for  a  commission  against  a  legatee  under 
the  same  will.  And  a  trustee  under  a  deed  may  prefer  a  petition 
against  his  cestui  que  trust  So  creditors  may  prefer  a  petition  against 
•fheir  debtor.  A  commissiow  may  also  issue  upon  the  petition  of  the 
tenant  of  the  party.(c)  And  even  strangers  may  obtain  it ;  and  that  too 
in  opposition  to  the  members  of  the  family  ;  where  the  lunacy  seems 
jndisputable.(p) 

The  carriage  of  the  commission  wrH,  however,  be  given  to  relations 
in  preference  to  strangers,  if  there  is  no  valid  objection  to  it ;  even 
where  strrngers  apply,  or  a  distant  relative,  and  near  relations object.(e) 

As  respects  habitual  drunkards  who  have  property  to  the  amount  of 
$250,  wLich  may  be  endjngercd  by  reason  of  their  drunkenness,  it  is 
made  the  duty  of  the  overseers  of  the  poor  of  the  town  or  city  in  which 
the  drunkard  resides,  to  make  the  application.'/)  This  provision  of 
the  statute  however,  will  not  prevent  the  friends  of  the  drunkard  from 
making  the  application,  provided  they  make  it  before  one  is  made  by 
ihe  overseers  of  the  poor. 

Where  a  petition  is  presented  by  the  wife  of  the  supposed  lunatic,  &c., 
it  must  be  in  the  name  of  her  next  friend,  who  will  be  answerable  for 
the  costs  of  the  application  in  case  the  <;ourt  shali  think  proper  to  im- 
pose  them  upon  the  petilioner.(^) 

Issuing  commission.]  The  petition  is  ex  parte  -,  but  it  must  be  pre- 
•sented  to  the  court  on  a  regular  motion  day,  and  an  order  for  a  com- 
mission in  the  nature  of  a  writ  de  lunatico  inquvrendo  asked  for.  If  it 
.appears  to  be  a  prima /acie  case  of  lunacy,  idiocy,  drunkenness,  &c., 


(e)  Shelf,  on  Lun.lJS.     1  €oll.  126.  (/)  2.  R.  S.  52.  ^2. 

(V)  Matter  of  Smith,  J  Raw.  348.  Kg)  Mailer  ^  Shote,  m  Chan.  Aga't. 

M  Ex  {pane  Tomlii.tOB,  1  V^s-  A  B.     1842. 


fe)  Ex  $>arte 
£7. 
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the  coart  will  in  general  grant  the  order.    Though  it  is  not  bound  to  do 

80.(A) 

Upon  the  order  being  entered,  the  register,  &c.  will  seal  a  commis* 

sion.    The  commission  is  usually  directed  to  three  persons  appointed  by 

the  chancellor ;  of  whom  one  should  be  a  solicitor  or  counsel  of  the 

court ;  and  in  cases  of  idiocy  or  lunacy,  it  is  usual  to  name  one  or  more 

respectable  physicians  as  commissioners.    The  number  of  commissioners, 

however,  may  be  either  larger  or  smaller,  in  the  discretion  of  the  court. 

Form  of  commission.]    The  commission  should  be  substantially  in 

the  same  form  as  that  pFescribed  by  the  chancellor  in  respect  to  habitual 

drunkards,  in  the  appendix  to  the  rules  of  the  court.    It  should  direct 

an  inquiry  as  to  the  value  of  the  real  and  personal  estate  of  the  lunatic, 

and  the  aonnal  value  of  the  rents  and  profits  of  such  real  estate ;  and 

also  as  to  wiio  are  the  nexf  of  kin  of  the  lunatic,  &c.    And  the  finding 

of  the  jury  should  conform  to  these  directions  of  the  commission.    The 

Ibrois  of  the  commission,  and  of  the  inquisition,  in  the  third  volume  of 

Ifefiman's  Chancery  Practice,  are  imperfect  in  this  respect ;  this  part 

of  4he  commission,  and  of  the  inquisition,  having,  by  mistake,  been 

left  out 

In  a  recent  case(i)  before  the  chancellor,  he  decided  that  if  the  solici- 
tor does  not  draw  up  the  commission  in  the  form  fixed  in  the  appendix 
to  the  rules,  the  register  ouglK  not  to  seal  it ;  and  that  if,  in  conse- 
quence of  the  jury  not  finding  who  is  the  next  of  kin,  &c.,  and  the  value 
of  the  property  of  the  person  proceeded  against,  so  that  a  reference  to  a 
master  becomes  necessary  as  to  those  facts,  the  costs  of  such  reference 
shall  not  be  paid  out  of  the  lunatic's  estate. 

New  commission.]  In  case  of  the  death  or  incapacity  of  the  commis- 
eioners  before  whom  the  commission  has  been  executed,  it  will  be  sus- 
pended, and  a  new  one  directed  to  issue.(/r) 

Esecmting  commission.]  The  commission  must  be  executed  openly, 
and  not  privately.(/) 

After  the  order  for  a  commission  has  been  entered,  a  certified  copy  of 
it  should  be  left  with  the  commissioners,  together  with  the  commission. 
Upon  which  they,  (or  the  one  first  named,)  will  issue  a  precept  to  the 
sheriff  of  the  county  in  which  the  commission  is  to  be  executed,  requir- 
ing him  to  cause  a  jury  of  good  and  lawful  men  of  his  county  to  come 


(A)  Ex  parte  Tomlinson,  1  Ves.  ii  B.        {k)  Shelf,  on  Liin.  83. 
58.  Sherwood  ▼.  Sherwood,  19  Ves.  286.        (J)  1  Coll.  on  Lun.  131. 

(i)  In  Re  Slocuro,  in  Chan.  Oct.  5, 
1843. 
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before  them  at  a  certain  time,  and  in  a  certain  place,  to  inquire,  upon 
their  oaths,  of  the  matters  and  things  which  shall  be  given  them  in 
charge  by  virtue  of  the  commission.(n) 

By  virtue  of  this  precept,  the  sheriff  summons  not  less  than  twelve  nor 
over  twenty-four  jurors,  whose  names  are  written  in  a  panel  annexed  to 
the  precept ;  to  which  panel  he  refers  in  making  his  return.  No  in- 
quest can  be  taken  upon  the  oaths  of  less  than  twelve  jurors. 

Neither  the  statute  nor  rules  of  court  prescribe  any  particular  time  for 
the  return  of  the  precept. 

Place  of  executing  it.  The  order  for  a  commission  usually  directs 
the  commission  to  be  executed  in  or  near  the  place  of  abode  of  the  sap- 
posed  lunatic,  and  a  jury  of  the  county  and  of  the  neighborhood  where 
he  resides  to  be  returned,  to  inquire  of  the  lunacy,  &c.  The  general 
rule  is,  where  the  party  is  resident  within  the  jurisdiction  of  the  chan- 
cellor, not  to  direct  the  commission  to  be  executed  at  any  other  place 
than  the  residence  of  the  supposed  lunatic.(o)  There  are  exceptions  to 
this  rule ;  but  some  satisfactory  ground  must  be  shown  to  warrant  a  de- 
parture from  the  general  rule.  In  one  case  where  the  supposed  lunatic 
had  a  town  and  country  residence,  both  in  the  county  of  Middlesex,  the 
commission  was  directed  to  he  executed  at  or  near  either  of  such  places 
of  abode,  as  the  commissioners  should  direct(p) 

In  another  case  the  court  took  into  consideration  the  convenience  of 
the  attendance  of  witnesses  upon  the  inquiry,  and  directed  the  supposed 
lunatic  to  be  conveyed  from  London,  where  he  had  been  some  time,  to 
the  place  of  his  former  residence,  where  the  commission  was  directed  to 
he  executed. (^f) 

If  the  supposed  lunatic,  d&c.  is  not  a  resident  of  the  state,  the  usual 
order  directing  the  commission  to  be  executed  at  or  near  the  residence 
of  the  lunatic,  must  of  course  be  dispensed  with,  as  it  cannot  be  exe- 
cuted out  of  the  state.  In  such  a  case  it  may  be  executed  in  such  coun- 
ty as  will  be  most  convenient.  And  where  it  appeared  that  the  residence 
of  the  Inuntic  was  in  another  state,  but  near  the  line  of  this  state,  the 
court  authorized  the  commission  to  be  executed  in  the  adjoining  county 
which  was  most  convenient,  and  nearest  to  the  lunatic's  residence.(r) 

Notice  of  executing  commission.  Notice  of  the  time  and  place  of 
executing  the  commission  must  be  given  to  the  alleged  lunatic  or  idiot  ; 


(n)  Shelf.  95.  {q)  In  re  Green,  id.  ib. 

(o)    Id.  ib.     Ex   parte  Southcot,  S  (r)  Matter    of  Pettit,    3    Pai^c,    174. 

Yea.  aen.  401.  Ex  parte  Baker,  19  Vea.  Matter  of    Perkina,  3  John.     Cb.    Rep. 

340.  134. 

(p)  In  re  Jervis,  cited  Shelf.  96. 
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and  he  has  a  right  to  be  present.  If  peculiar  circumstances  render  it 
improper  or  unsafe  to  give  such  notice,  they  should  be  stated  in  the  pe- 
tition to  the  court ;  so  that  a  special  provision  may  be  inserted  in  the 
commission  dispensing  with  notice  to  the  party.(«) 

The  commissioners  may  be  required  to  give  notice  to  the  lunatic^  &c. 
although  he  resides  out  of  the  state.(/) 

Before  entering  upon  the  examination,  the  commissioners  should  re*- 
quire  due  proof  of  the  service  of  notice  upon  the  lunatic,  &c. 

Inspection  or  examination  of  lunatic.  The  commissioners  and  jury 
have  a  right,  if  they  think  proper,  to  have  a  personal  inspection  and  ex- 
amination of  the  lunatic  or  idiot.(ti)  But  they  are  not  bound  to  seek 
an  inspection  unless  in  their  discretion  they  think  it  necessary .(v) 

It  is  said  to  be  a  practice  by  no  means  uncommon  when  the  lunatic 
cannot  be  removed  to  the  jury,  and  it  is  inconvenient  for  the  jury  to  go 
to  the  lunatic,  for  one  or  two  of  the  jury  to. examine  him  and  report  their 
observations  to  the  rest.(t£7)  But  Mr.  Shelford  observes,  such  a  practice 
ought  not  to  be  encouraged,  except  in  cases  of  absolute  necessity ;  as  it 
deprives  the  party  of  the  benefit  of  the  judgment  of  the  other  jurors.(j;) 

In  a  case  mentioned  by  Mr.  Shelford,  on  issuing  a  eommission,  it  was 
ordered  that  if  the  commissioners  and  jury  thought  proper  to  examine 
the  supposed  lunatic,  for  the  purpose  of  ascertaining  the  actual  state  of 
his  mind,  they,  or  such  of  them  as  though  fit,  should  visit  him.(y)  In 
another  case,  where  the  fact  of  the  party's  lunacy  was  not  much  dis- 
puted, directions  were  given,  with  the  view  of  shortening  the  inquiry 
and  saving  expense,  that  the  jury  should  examine  the  supposed  lunatic 
previously  to  entering  upon  other  evidence.(j2;) 

Compelling  his  production.  If  the  party  who  has  the  custody  of  the 
alleged  lunatic  or  idiot  refuses  to  produce  him  before  the  commissioners, 
they  should  issue  a  warrant  for  his  production.(a)  And  if  the  party  re- 
fuses to  obey  such  warrant  and  produce  the  lunatic,  ice.  the  court  will 
make  an  order  to  compel  him  to  do  so ;  and  upon  the  disobedience 
thereof  will  commit  him  for  contempt.(6) 

In  one  case  the  court  ordered  any  person  or  persons,  in  whose  custody 
or  power  the  supposed  lunatic  might  be,  to  produce  him  at  the  execution 


(s)  Matter  of  Tracy,  1  Paige,  580. 
(/)  Matter  of  Pettit,  3  id.  174. 
(ci)  Ex  parte  Soothcot,  2  Yes.  405. 
1  Coll.  133. 
(0)  1  Co  1  on  Lqq.  134. 
{w)  Ex  iMtrte  Smith,  1  Swans.  6. 
(x)  Shelf.  ooLun.  tOl. 


(y)  In  re  Clement,  Shelf,  on  Lun. 
101. 

(«)  In  re  Green,  id.  ib. 

(a)  1  Coll.  on  Lun.  143,  144. 

{b)  Id.  144.  Lord  Wenman'i  eaae^ 
1  P.  Wms.  702. 


232  PROCEEDINGS  IN  SPECIAL  CASES.  [Book  F. 

fo  the  commission,  or  on  any  adjournment  thereof,  to  be  inspected  and 
examined,  as  often  as  there  might  be  occasion,  before  the  commissioners 
and  jury.(c) 

If  the  persons  who  have  the  idiot  or  lunatic  in  their  power  carry  him 
out  of  the  chancellor's  jurisdiction  to  avoid  producing  him,  the  commis- 
sion may  be  exiecuted  in  his  absence.(c{) 

Who  may  attend  the  execution  of  commission.  In  one  case,  where 
the  wife  of  the  supposed  lunatic  opposed  the  issuing^  eS  the  commission 
an  order  was  made  that  she  should  be  at  liberty  to  attend  the  execution 
of  the  commission,  by  counsel,  if  she  thought  fit.(e) 

Attendance  of  witnesses.  The  commissioners  may  summon  witnesses, 
as  incidental  to  their  office ;  and  if  they  refuse  to  attend,  the  court  will 
make  an  order  upon  them  for  that  purpose.(/)  The  commissioners 
should  issue  a  subpoBua  to  compel  their  attendance. 

Duty  of  commissioners.  There  is  no  statute  or  rule  nf  court  requiring 
the  commissioners  to  be  sworn. 

One  of  them,  however,  (usually  the  one  first  named'  in  the  commis- 
sion,) must  administer  an  oath  to  the  jurors,  and  must  also  swear  the 
witnesses  previous  to  their  being  examined.  He  must  also  read  to  the 
jury  the  commission,  and  explain  the  object  of  their  meetnig,  and  their 
duties.  The  witnesses  are  then  examined  both  as  to  the  fact  of  lunacy, 
and  as  to  who  are  his  next  of  kin,  and  the  nature,  extent  and  value  of  his 
real  and  personal  estate,  &c. 

After  the  testimony  is  closed,  the  commissioners  should  submit  the 
question  to  a  jury,  in  the  form  of  a  charge,  stating  the  law  applica* 
ble  to  the  case,  and  recapitulating  the  facts,  if  necessary,  but  without 
arguments  of  counsel  on  either  side.  And  the  jury  are  to  be  instructed 
that  if  twelve  or  more  of  them  find  that  the  party  is  not  incompetent, 
they  are  to  deliver  their  verdict  accordingly ;  or  if  the  same  number  de- 
cide against  his  competency,  that  they  then  find  and  determine  the  other 
facts  directed  to  be  inquired  of;  and  that  if  twelve  of  them  cannot  agree 
either  way,  they  report  the  fact  to  the  commissioners,  that  their  return 
may  be  made  accordingly.(^) 

The  commissioners  are  authorized  to  decide  upon  the  validity  of  chal- 


(c)  In  re  Holmes,  cited  Shelf,  on  Lqd.  (e)  In  re  Clement,  cited  Shelf.  99. 
99.  (/)  1  Coll.  138.     Es  parte  LqiuI,  6 

(d)  Halse't  ease,   cited   3    Yes.  sen.  Ves.  7^4.    Shelf.  103. 

404.     1  Coll.  145.  ig)  Matter  of  Arnhout,  1  Paige,  449. 
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lenges  to  jurors.(A)    But  they  have  no  right  to  dictate  to  the  sheriff 
what  persons  should  be  summoned  as  jurors.(t) 

In  relation  to  every  legal  question  arising  on  the  execution  of  the 
commi^on,  a  majority  of  the  commissioners  must  decide.(A:) 

Duty  of  sheriff.  It  is  the  duty  of  the  sheriff  to  select  and  summon 
the  jurors  ;  and  as  already  observed,  the  commissioners  have  no  right  to 
interfere  with  him  in  the  exercise  of  this  duty.(/) 

The  sheriff  has  no  right  to  be  in  the  room  with  the  jury,  or  to  con- 
verse with  them  on  the  subject  of  their  deliberations.  The  extent  of 
his  duty  is,  if  directed  to  do  so  by  the  commissioners,  to  guard  the  pas- 
sage to  the  room  occupied  by  the  jury,  and  prevent  them  from  being  in- 
truded on  by  others.(m)  In  a  case  where  the  sheriff  had  improperly 
interfered  with  the  deliberations  of  the  jury,  their  inquisition  was  set 
aside  and  a  new  commission  was  issued,  directed  to  the  coroners.(n) 

Inquisition.]  The  jury  having  deliberated  upon  the  matter  of  inquiry 
and  agreed  upon  a  verdict,  are  to  return  the  same  to  the  commissioners. 
The  blanks  in  the  inquisition  (which  is  a  response  to  the  commission,  in 
relation  to  the  fact  of  lunacy,  drunkenness,  d&c.)  are  then  filled  up,  and 
the  inquisition  is  signed  and  sealed  by  the  commissioners  and  the  jury. 
The  inquisition  is  then  annexed  to  the  commission .(o) 

With  respect  to  the  form  of  the  inquisitum,  it  has  been'  held  that  if 
the  person  proceeded  against  as  a  lunatic  or  idiot  is  not  found  to  be  an 
idiot  or  lunatic,  but  is  considered  by  the  jury  as  a  fit  object  to  be  under 
the  superintendence  of  the  court  of  chancery,  to  authori2se  the  court  to 
appoint  a  committee,  upon  the  presumption  that  his  mind  is  so  far  im- 
paired as  to  reduce  it  to  the  standard  of  idiocy,  the  inquisition  should 
find,  distinctly,  that  he  is  of  unsound  mind,  and  mentally  incapable  of 
governing  himself  or  of  managing  his  affairs.(p) 

It  is  not  sufficient  for  the  jury  to  find  that  the  person  proceeeded 
against  is  incapable  of  managing  his  affairs,  or  governing  himself,  in 
consequence  of  mental  imbecility  and  weakness.(9)  Or  that  he  is  "  so 
far  weakened  and  impaired  in  the  faculties  of  his  mind,  as  to  be  mental- 
ly incapable  of  the  government  of  himself,  &c."(r) 

In  fine,  the  fit  and  usual  return  is  <^  idiot,"  or  "  lunatic,"  with  or 


(A)  Matter  of  Wager,  6  Paige,  11.  (o)  1  Grant,296.    1  Coll.  140.   Stock** 

(i)  Id.  ib.  Law  of  Non  Comp.  102. 

{k)  Matter  of  Arnboat,  1  Paige,  449.  (p)  Matter  of  Morgan,  7  Paige,  236. 

(0  Matter  of  Wager,  6  Paige,  1 1 .  Matter  of  Mitsoo,  3  £dw.  380.     Shelf,  oa 

(m)  Matter  of  Arnhout,  supra.  Lqr.  108,  109. 

(n)  Id.  ib.  (q)  Id.  ib. 


Vol.  II.  30 


(r)  Matter  of  Mason,  supra. 
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without  lucid  intervals ;  or  '<  of  unsound  mind,  and  incapable  of  mana- 
ging his  affairs."  But  the  finding  a  person  incapable  of  such  manage- 
ment, only,  is  bad ;  for  it  is  alleging  a  consequence,  without  assigning 
the  cause  which  gives  the  court  jurisdiction.(«) 

If  the  inquisition  finds  the  party  to  be  a  lunatic,  but  omits  to  state 
whether  lucid  intervals  exist,  or  not,  it  is  not  therefore  bad.(^)  Such  a 
return  has  been  held  to  negative  their  existence,  by  implication.(ti) 

The  inquisition,  in  a  case  of  lunacy^  if  it  finds  the  party  a  lunatic, 
usually  states  for  how  long  a  time  he  has  been  sa  For  the  principle 
on  which  the  court  extends  its  protection  to  lunatics  requires  an  ex- 
amination into  the  circumstances  of  competence  or  incompetence,  under 
which  the  lunatic  has  performed  acts  affecting  his  property.  Therefore, 
it  is  usual  in  all  such  cases,  when  it  appears  that  the  lunacy  has  been  of 
some  duration,  to  inquire  from  what  period  it  commenced.(t;)  And 
there  are  instances  of  inquisitions  having  been  quashed,  on  the  ground 
that  the  commencement  of  the  lunacy  was  not  carried  back  so  far  as 
was  warranted  by  the  evidence.(i£?) 

,  In  the  case  of  an  idiot^  the  inquisition  is  sufficient  if  it  finds  the  par- 
ty to  be  so,  without  the  addition  of  any  other  words.(^)  If,  however, 
the  inquisition  finds  the  party  an  idiot,  but  adds,  for  a  certain  number 
of  years  past,  it  is  not  therefore  -bad ;  for  finding  a  man  an  idiot  in- 
cludes that  be  was  such  from  his  birth,  and  the  rest  is  therefore  merely 
surplusage,  (y) 

The  inquisition  should  also  find  who  are  the  next  of  kin  of  the  luna- 
tic, the  value  of  his  real  and  personal  estate,  and  generally  all  the  par- 
ticulars directed  to  be  inquired  of  in  the  commission. 

Return  of  commission.]  The  commission  has  a  return  by  the  com- 
missioners endorsed  thereon  to  this  effect :  "  The  execution  of  this  com- 
mission appears  in  the  schedule  hereunto  annexed."(2r)  The  commis- 
sion, &c.  are  then  to  be  returned  to  the  office  of  the  register,  6cc. 

Practice  upon  return  of  commission,  ^c]  A  motion  may  then  be 
made,  on  some  regular  motion  day  for  an  order  to  confirm  the  finding  of 
the  jury,  upon  reading  the  commission,  return  and  inquisition. 

If  the  finding  has  been  contested,  the  court  will  sometimes  direct  no- 
tice of  the  application  to  be  given  to  the  parties  who  opposed.    Or  if  a 


{s)  Stock's  Law  of  Non  Comp.  104.  (to)  Id.  ib. 

(t)  Id.  ib.      Ez  parte  Barpsley,  3  Atk.        (x)  Prodgers  t,  Frazier,  3  Mod.  43. 

168.  Lord  Donegal's  case,  2  Ves.  sen.  408. 

(u)  Ex  parte  Feme,  5  Yes.  450.  (y)  Id.  ib.       Stock's  Law    of  Non 

(t)  Shelf,   on  Lan,    97.     See  Stock's  Comp.  104. 
Law  of  Non  Comp.  101.  {z)  1  Grant,  396.    1  Coll.  140. 
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pedtioQ  for  liberty  to  traverse,  or  for  an  issue,  is  presented,  will  hear 
the  two  together  when  convenient.(a) 

The  application  for  an  order  to  confirm  the  finding  of  the  jury  may 
be  accompanied  by  a  petition  for  an  order  appointing  a  committee  of 
the  person  and  estate.  Any  person  who  has  opposed  the  commission 
may  take  measures  to  prevent  the  appointment  of  a  committee  by  peti- 
tioning for  an  issue. 

In  this  state,  it  is  not  a  matter  of  course  to  allow  an  inquisition  to  be 
traversed  ;  but  the  same  rests  in  the  sound  discretion  of  the  court  The 
practice  here  is  to  award  a  feigned  issue,  in  all  cases  where  a  traverse 
would  be  proper,  instead  of  allowing  a  formal  traverse.(6)  An  issue 
should  be  directed  in  all  cases  of  doubt ;  especially  under  the  act  re- 
specting habitual  drankards.(c) 

The  chancellor  will  not  grant  an  application,  in  the  name  of  a  luna- 
tic, for  leave  to  traverse  the  inquisition,  unlinss  he  is  satisfied,  upon  a 
private  examination  of  the  lunatic,  or  by  the  report  of  a  master,  that 
such  is  the  wish  of  the  lunatic,  and  that  he  is  capable  of  understanding 
the  nature  and  object  of  the  application.(ci)  But  where  the  conveyance 
of  a  purchaser  is  overreached  by  the  inquisition,  the  court,  upon  proba- 
ble cause  shown,  will  permit  such  purchaser  to  traverse  the  finding  of 
the  jury,  upon  his  stipulating  to  be  bound  by  the  final  decision  upon 
such  traverse.(6) 

The  application  for  an  issue  may  be  made  by  the  lunatic  or  idiot  him- 
self, by  any  member  of  his  family,  or  relative,  by  a  purchaser  from  him, 
or  any  person  having  an  interest  in  his  land,  or  by  a  party  who  has  en- 
tered into  a  contract  with  him,  or  who  supposes  his  interests  afiected  by 
ttie  acts  the  lunatic  has  done.(/) 

If  an  issue  is  granted,  it  is  to  be  made  up  and  tried  in  the  manner  al- 
ready pointed  out,  ante.  Vol.  1.  p.  446,  451. 

Appointment  of  committee,]  The  commission  is  merely  preliminary 
to  the  appointment  of  a  committee  of  the  person  and  estate  of  the  luna- 
tic; and  it  must  be  followed  up,  (upon  the  return  thereof  with  the  in- 
quisition annexed,)  by  an  aprplication  for  the  appointment  of  a  com- 
mittee. 

If  the  next  of  kin  who  are  adults  join  in  the  petition,  and  name  a 
proper  person  as  committee,  or  give  their  consent  in  writing  to  the  ap- 


(a)  Matter  of  Christie,  5  Paij^e,  243.  {i)  Matter  of   Cbriatie,  supra.    Shelf. 

(6)  Matter  of  Tracy,  1  Paige,  580.     118.     1  Coll.  172. 
Wendeirs  case,  1  John.  Ch.  Rep.  600.  (e)  Id.  ib. 

(c)  Id.  ib.  (/)  See  Ex  parte  Merley,  9  Yes.  478. 

Bryce  y.  Graham,  2  WiU.  &  Shaw,  620. 
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pointment  of  the  person  named  by  the  petitioner,  the  court  usually  di- 
rects such  person  to  be  appointed,  without  the  expense  of  a  reference ; 
upon  his  giving  a  bond,  with  two  sufficient  sureties,  in  double  the  value 
of  the  real  and  personal  estate  as  found  by  the  inquisition,  to  be  approved 
of  by  a  master.  When  the  next  of  kin  have  not  had  notice  of  the  ap- 
plication, nor  assented  to  the  appointment  of  the  person  named  as  com- 
mittee, it  is  usual,  though  not  absolutely  necessary,  to  refer  it  to  a  mas- 
ter to  inquire  and  report  who  is  a  suitable  and  proper  person  ^o  be  ap- 
pointed such  committee,  and  to  approve  sureties  in  double  the  value  of 
the  property  as  found  by  the  inquisition,  or  in  such  other  sum  as  the 
court  may  think  proper  to  direct,  and  to  give  notice  to  such  of  the  next 
of  kin  as  the  chancellor  or  vice  chancellor  may  specify  in  the  order. 

The  heirs  and  next  of  kin  of  the  lunatic  or  idiot  have  a  right  to  pro- 
pose themselves  to  the  master  as  the  committee.(^)  They  are  therefore 
entitled  to  notice  of  the  proceedings  upon  the  reference,  when  directed 
in  the  order,  and  may  attend  the  reference,  although  no  such  direction 
is  given. 

A  state  of  facts,  and  proposal  of  committee  and  sureties  being  deliver- 
ed to  the  master,  with  an  affidavit  of  its  tnith,  and  an  affidavit  of  the 
sureties,  the  master,  in  case  he  approves  of  the  committee  and  sureties, 
will  report  accordingly. (A) 

Who  may  be  appointed^  If  the  lunatic  has  a  son  of  proper  age,  and 
no  objection  exists  to  him,  it  is  almost  a  matter  of  course  to  appoint 
him  committee  of  the  estate.(f )  But  even  the  eldest  son  and  heir  at 
law  will  not  be  appointed  one  of  the  committee  of  a  lunatic's  estate, 
without  giving  security ;  unless  the  master  reports  that  no  person  can 
be  found  to  act  as  such  who  will  give  security.(Ar) 

Persons  whose  place  of  residence  admits  of  their  frequently  visiting 
the  luuatic,  and  inspecting  the  management  of  his  concerns,  are  to  be 
preferred  as  committees.(/) 

Unless  strong  reasons  to  the  contrary  exist,  the  custody  of  a  lunatic 
wife  will  be  committed  to  the  husband,  and  of  a  husband  to  the  wife ; 
but  in  the  latter  case  the  court  appears  disposed  to  unite  some  person, 
especially  a  medical  man,  with  her.(m) 

The  custody  of  an  unmarried  female  will  be  given,  in  preference,  to 


{e)  Matter  of  Persse,  1  Moll.  439.  {k)  Matter  of  Fraak,  3  Rasa.  450. 

(A)    Blake,  450,  484.      Hoff.   Mast.  (0  Ex  parte  Fermor.  Jac.  404. 

147,  154.     1  Moq!.  113.  (m)  Lord  Wenman'a  case,  1  P.  Wntf. 

(0  Matter  of  Lord  Bangor,  2  Moll.  701.  Ex  parte  Uaep,  18  Ves.  22. 
618. 
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one  of  her  own  sex.    In  general,  but  one  person  should  be  appointed 
eommittee  of  the  person. (n) 

Who  entitled  to  custody  of  estate.  In  a  case  recently  before  the  chan- 
cellor,(o)  he  decided  that  it  is  not  a  matter  of  course  to  commit  the 
guardianship  of  the  estate  of  a  lunatic  to  those  who  are  presumptively 
entitled  to  it  upon  his  death,  as  his  heirs  or  next  of  kin.  But  that  they 
will  be  appointed  the  committee  of  his  estate,  where  it  satisfactorily  ap- 
pears to  the  court  that  they  are  the  persons  who  are  the  most  likely  to 
protect  his  property  from  loss. 

Confirming  master* s  report.  On  the  coming  in  of  the  master's  report 
an  order  is  entered  for  confirming  the  same,  and  for  the  appointment  of 
the  committee,  upon  his  executing  a  bond  in  the  amount  and  with  the 
sureties  reported,  conditioned  for  the  faithful  execution  of  his  trust,  in 
the  usual  form,  and  duly  acknowledged  or  proved,  according  to  the  rule 
of  the  court. 

Security.  The  bond  being  executed  by  the  committee  and  his  sure- 
ties, and  proved  or  acknowledged,(p)  and  a  certificate  of  approval  en- 
dorsed, is  filed  with  the  register,  assistant  register,  or  clerk.(9) 

Commission  to  committee.  The  order  for  the  appointment  of  the 
committee  has  in  practice  usually  been  considered  a  sufficient  evidence 
of  his  authority.  But  if  it  is  preferred,  a  commission,  under  .the  seal  of 
the  court,  may  be  taken  out  on  filing  the  bond.(r) 

Duty  and  authority  of  commiilee.]  The  committee,  under  the  super* 
vision  of  the  chancellor,  has  the  entire  control  of  the  person  of  the  luna* 
tic,  and  the  right  to  confine  him  if  necessary.(9)  By  the  title  of  the  re* 
vised  statutes  relative  to  the  safe  keeping  of  lunatics,  the  committee  may 
provide  a  suiuible  place  for  the  confinement  of  one  furiously  mad,  or  so 
disordered  as  to  endanger  his  own  person  or  that  of  others,  and  to  con- 
fine and  maintain  him  in  such*  a  manner  as  shall  be  approved  by  the 
overseers  of  the  poor  of  the  city  or  town.(^) 

As  a  general  rule,  the  committee  cannot  enter  into  any  transaction  or 
contract  respecting  the  property  of  the  lunatic,  without  the  authority  of 
the  court.(ii) 

The  committee  should  have  regard  entirely  to  the  care,  comfort,  and 
health  of  the  lunatic.    All  the  income  which  is  necessary  will  be  ap- 


(n)  Ex   parte    Radlow,   3  P.    Wms.        (r)  See  Rules,  App.  No.  12. 
ess.  (')  3  Hoff.  262. 

(o)  Matter   of  Taylor,    a  lanatio,    9        (/)  1  R-  S.  634,  ^  1. 
Paige,  61 1.  (u)  Shelf,  on  Lnn.  179  to  204.    1  Coll. 

(p)  Rule  172.  274. 

^)  1  Moal.  113. 
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plied  to  his  maintenance ;  and  the  allowance,  upon  any  accession  of 
fortune  will  be  increased.  Next  of  kin  and  expectants  are  not  to  be 
regarded.(t7) 

Where  the  lunatic  resides  in  another  state,  and  has  property  in  the 
hands  of  his  committee  appointed  at  the  place  of  residence,  that  proper- 
ty is  the  primary  fund  for  the  support  of  the  lunatic,  and  should  be  first 
applied  for  that  purpose  by  the  conmiittee  who  has  the  control  of  bis 
person.(ir) 

The  court,  in  the  exercise  of  its  discretion,  may  authorize  the  com- 
mittee to  apply  the  personal  property  for  the  improvement  of  unproduc- 
tive real  estate,  by  the  erection  of  buildings  thereon,  &c.(4r)    If  the  in- 
terest of  the  estate  requires  the  employment  of  an  agent  or  clerk,  the 
court,  upon  the  application  of  the  committee,  will  allow  him  to  employ 
one,  and  to  pay  him  a  reasonable  salary  out  of  the  income  of  the  estate.(y) 
The  committee  of  an  habitual  drunkard  has  the  right,  subject  only  to 
the  superintending  control  of  the  court,  to  decide  as  to  the  proper  resi- 
dence of  the  drunkard ;  and  he  is  responsible  for  the  consequences  of 
his  neglect  to  take  proper  care  of  him.    And  it  is  the  duty  of  the  court 
to  aid  and  protect  the  committee  in  the  proper  exercise  of  this  right, 
and  to  give  him  directions  on  the  subject,  when  necessary.(j2r)    Thus, 
where  a  third  person,  without  the  consent  and  against  the  wishes  of  the 
committee,  has  the  custody  of,  or  harbors  the  drunkard,  the  committee 
should  apply  to  the  court,  ex-pane  for  qn  order  that  he  deliver  the 
drunkard  up  to  the  committee,  or  cease  from  harboring  him  ;  and  if  such 
order  is  disobeyed,  the  party  will  be  punished  for  a  contempt  of  court.(a) 
So,  if  the  committee  finds  that  any  person  is  furnishing  the  drunkard 
with  the  means  of  intoxication,  he  should  apply  to  the  court  for  aid ; 
upon  which  an  order  will  be  granted  prohibiting  such  misconduct.    And 
if  this  order  is  disobeyed,  the  committee   should  apply  to  the  court  to 
punish  the  ofiender.(6) 

If  waste  is  committed  on  the  lunatic's  land,  an  injunction  will  be 

granted  on  the  petition  of  his  committee,  without  bill  filed.    And  if 

there  is  a  breach  of  the  injunction,  the  committee  may  move  for  an  at- 

tachmenl.(c) 

It  is  the  duty  of  the  committee  to  file  an  inventory  of  the  lunatic's 


(o)  Ex   parte   Chomley,   1  Yes.    Jan.,  {a)  Td.ib. 

996.     Ex  parte  Baker,  6  Ves.  8.  (b)  Matter  of  Heller,  3  Paige,  199. 

(w)  Matter  of  Taylor,  9  Paige,  611.  Matter  of  Hoa|;,  7  id.  319. 

(«)  Matter  of  Livingatoa,  id.  440.*  (c)  Matter  of  Haliock,   7   John.  Ch. 

(y)  Id.  ib.  Rep.  24. 
{z)  Matter  of  Lynch,  6  Paige,  120. 
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estate,  and  to  render  annual  accounts,  within  the  time  and  in  the  manner 
already  mentioned,  aniej  p.  217  ;  and  in  case  of  neglect,  may  be  com- 
pelled to  do  so  in  the  manner  there  pointed  out. 

Compensatiim  of  committee.]  The  chancellor  has  decided  that  the 
committee  of  a  lunatic  cannot  be  allowed,  for  his  services,  as  such,  any 
greater  or  different  compensation  than  that  which  is  fixed  by  the  revised 
statutes,  as  the  allowance  by  way  of  commissions,  to  executors,  admin* 
istrators  and  guardians.(fll)  When  the  interests  of  the  estate  require  it, 
the  committee  may  employ  an  agent  or  clerk,  and  pay  him  for  his  ser- 
vices, out  of  the  income  of  the  estate.  But  the  committee  himself  can* 
Dot  receive  a  compensation  for  services,  as  such  clerk,  beyond  his  allow- 
aoce  for  commissions  as  the  committee.(e) 

Superseding  or  suspending  commission.]  If  the  lunatic  or  drunkard 
is^at  any  time  restored  to  his  right  mind,  and  becomes  capable  of  con- 
ducting bis  affairs,  his  estate  may  be  restored  to  him,(/)  and  the  com* 
mission  superseded. 

To  accomplish  this,  a  petition  should  be  presented  by  the  former  lu- 
natic, stating  his  recovery,  and  praying  a  supersedeas  of  the  commission. 
It  should  come  from  him  and  not  from  his  relations.(§') 

A  personal  attendance  of  the  party  is  usually  directed,  and  strong  affi- 
davits should  be  furnished  to  the  court,  made  by  medical  men,  or  other 
competent  persons,  showing  the  restoration  of  a  sound  state  of  mind.(A) 
But  those  who  are  in  the  constant  habit  of  associating  with,  or  watch- 
ing, a  lunatic,  are  very  competent  'to  give  evidence  as  to  his  sanity .(t) 

Where  a  person  has  been  found  an  habitual  drunkard,  however,  the 
court  will  not  discharge  his  committee  and  restore  his  property  to  him 
upon  mere  proof  of  the  fact  that  he  is  competent  to  manage  his  affairs  ; 
without  evidence  of  a  permanent  reformation.  And  as  a  general  rule, 
the  conrt  requires,  as  evidence  of  a  permanent  reformation,  proof  that 
he  has  voluntarily  refrained  from  the  use  of  intoxicating  liquors  for  at 
least  one  year  immediately  previous  to  the  application  for  the  restora- 
tion of  his  property.(A:) 

The  commission  may  be  superseded  if  there  was  irregularity  in  the 
execution  of  it,  or  in  the  trial  of  the  ti>averse.(/) 

it  may  also  be  superseded  if  it  has  remained  unexecuted  for  several 
years,  with  costs  to  be  paid  by  the  person  guilty  of  the  laches.(m) 


(d)  Matter  of  Liviogston,  9  Paige,  440.  (i)  Id.  328. 

(e)  Id.  ib.  (k)  Matter  of  Hoag,  7  Paige,  313. 
(/)  3  R.  S.  55,  ^  24.  (0  1   Coll.  on  Luo.  328. 

Q)  Ex  parte  Stanley,  2  Yea.  len..  25.        (m)  Id.  329.    Anon.  2  Atk.  59. 
(A)  1  Coll.  OD  Loo.  324. 
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Sometimes  the  court  will  only  suspend  the  commission  for  a  certain 
period,  instead  of  superseding  it,  to  give  time  to  see  if  the  party  has  per- 
fectly recovered,  where  he  has  often  relapsed.  In  such  a  case  the  party 
is  allowed  to  have  the  custody  of  his  estate  ;  the  powers  of  the  commit- 
tee being  merely  suspended. (n) 

Removing  or  discharging  committee.]  The  committe  may,  at  any 
time  be  removed  for  any  misconduct,  upon  petition  and  sufficient  affida* 
vits,  or  an  inquiry  before  a  master.(o)  But  if  he  has  voluntarily  accept- 
ed the  appointment,  he  cannot  be  discharged  on  his  own  application, 
without  showing  some  valid  excuse  foe  resigning  the  trust.  The  fact 
that  his  situation  is  rendered  unpleasant  in  consequence  of  controversies 
existing  between  different  members  oP  the  lunatic's  family,  is  not  suffi- 
cient for  that  purpose.(p) 

Authority  of  court  pending  proceedings.]  While  the  rule  is  fully  re- 
cognized that  the  chancellor  cannot  permanently  assume  the  custody  of 
a  supposed  lunatic's  person  or  estate  without  the  verdict  of  a  jury,  yet 
it  has  been  held,  that  he  may  temporarily  interfere  and  take  care  of  per- 
sons as  to  whom  a  commission  has  been  allowed,  until  the  jury  have 
passed  upon  the  case.(f ) 

And  the  chancellor  will  interpose  to  restrain  the  removal  of  the  sup- 
posed lunatic  out  of  the  country,  even  before  a  commission  has  issued.(r) 
But  such  an  order  will  not  be  made  except  upon  affidavits  which  satisfy 
the  court  that  the  party  is  a  fit  subject  for  a  commission  of  lunacy,  and 
that  there  is  cause  for  reasonable  apprehension  of  such  removal.(«) 

The  court  may  also  grant  an  order  allowing  access  to  be  had  to  a  per- 
son supposed  to  be  a  lunatic,  for  the  purpose  of  enabling  him  and  his 
friends  to  oppose  the  commission.  Thus,  in  a  case  where  a  commission 
bad  been  issued  against  a  person  who  was  in  confinement,  and  access  to 
him  had  been  denied  ;  on  the  petition  of  his  daughter  and  her  husband, 
stating  that  they  believed  they  could  produce  competent  witnesses  to 
prove  that  the  party  was  of  sound  mind,  and  able  to  manage  his  own 
afiairs,  and  that  they  disapproved  of  the  issuing  of  the  commission,  the 
court  ordered  that  the  petitioners,  and  their  solicitors  and  such  medical 
advisers  as  they  might  think  fit  to  appoint^  should  have  access  to  and  be 
at  liberty  to  visit  the  supposed  lunatic,  at  all  reasonable  times  prior  to, 
and  during  the  execution  of  the  commission  of  lunacy,  for  the  purpose 


(n)  Ex   parte     Ferrars,     Moee.    333.        {q)  Bryoe  ▼.    Graham,  8  Wib.   & 
Ex  parte  Tarner,  Jacob,  404.  Shaw,  515. 

(o)  Shelf,  on  Lun.  193.  (r)  Lady  Marr'eoaae,  Shelf.  100.    Ift 

(0)  Matter  of  Lytle,  3  Paige,  958.  re  Frank,  id.  ib. 

(#)  Shelf.  100. 
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of  ascertaining  the  actual  state  of  his  mind  and  his  competency  to  man- 
age his  affairs.(/) 

Costs.^  A  person  petitioning  for,  and  prosecuting,  a  commission  of 
lunacy  is  entitled  to  be  repaid  the  costs  properly  incurred  by  him.(u) 
And  where  the  relatives  of  an  habilual  drunkard  prosecute  a  commission 
against  him  in  good  faith,  they  will  not  be  charged  with  costs,  although 
the  prosecution  should  be  unsuccessful.(r)  And  when  an  unsuccessful 
application  is  made  to  charge  them  with  the  expenses  of  the  party  pro- 
ceeded against,  they  are  entitled  to  their  costs  of  opposinor  it.(u;) 

If,  upon  a  traverse,  (or  issue,)  the  alleged  lunatic,  (S&c.  be  found  of 
sound  mind,  or  the  commission  be  superseded  before  the  property  has 
come  into  the  possession  of  the  committee,  the  prosecutor  of  the  com- 
mission cannot  be  allowed  his  costs,  however  meritorious  may  have  been 
his  conduct ;  there  being  no  fund  out  of  which  the  court  can  direct  them 
to  be  pairl.(2r) 

If  parties  vexatiously  oppose  an  application  for  a  commission,  which 
is  absolutely  necessary  for  the  protection  of  the  lunatic,  the  court  will 
compel  them  to  pay  the  costs  incurred  by  such  opposition.(y) 

If  a  solicitor  appears  in  behalf  of  the  person  proceeded  against  as  a 
lunatic^  to  oppose  the  commission,  and  the  jury  find  the  party  to  have 
been  a  lunatic:  at  the  time  of  the  alleged  retainer  of  the  solicitor,  the 
latter  has  no  legal  claim  against  the  estate  of  the  lunatic,  on  the  ground 
of  contract,  for  his  services.(z)  But  the  court  may  alldw  him  his  taxa- 
ble costs  of  opposing  the  commission,  where  the  fact  of  the  lunacy  was 
so  much  a  matter  of  doubt  that  the  chancellor,  if  he  had  been  applied 
to,  would  have  sanctioned  or  directed  such  opposition,  upon  the  execu^ 
tion  of  the  conimission.(a) 

By  the  162d  rule,  the  commissioners,  on  the  execution  of  a  commis- 
sion of  lunacy,  &c.  are  entitled  to  the  same  allowance  for  every  day 
they  are  necessarily  employed  in  hearing  the  testimony  and  taking  the 
inquisition,  which  is  made  by  law  to  commissioners  to  make  partition  or 
admeasnre  dower ;  i.  e.  two  dollars  per  day  to  each  commissioner.(6) 
And  for  drawing  the  inquisition  and  process,  and  serving  notices,  where 
no  solicitor  is  employed,  they  are  entitled  to  the  same  fees  to  which  a 
solicitor  would  be  entitled  for  the  same  services,  (c) 


(/)  In  re  Fletcher,  Shelf.  98.  {z)  Matter  of  Conklin,  8  Paige,  480, 

(fi)  1  Coll.  461.  (a)ld.  ib. 

(v)  Matter  of  Amhoat,  1   Paige,  498.        ih)  See  2  R.  S.  643,  &  36,  (orig.  ^ 

(ut)  Id  50*2.  35.) 

(x)  1  Coll.  on  Dao.  461.  (c)  Role  162. 

iy)  lo  re  Smith,  1  Rues.  348. 
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The  committee  is  authorized,  without  any  special  order  to  pay  to  the 
petitioner,  or  his  solicitor,  the  taxed  costs  and  expenses  of  the  applica- 
tion, and  of  the  subsequent  proceedings,  including  the  appointment  of 
the  committee ;  provided  the  whole  amount  thereof  does  not  exceed 
fifty  dollars.(e{)  But  if  the  costs  and  expenses  exceed  that  sum  he  can- 
not pay  them  without  a  special  order  of  the  court.(6) 


SECTION   IV. 

PROCEEDINGS   FOR  THE   SALE    OF    THEIR   REAL    ESTATE. 

Petition  for  a  sale  to  pay  debts*]  The  revised  statutes  contain  a  pro- 
vision that  whenever  the  personal  estate  of  any  idiot,  lunatic,  person  of 
unsound  mind,  or  drunkard,  shall  not  be  sufficient  for  the  discharge  of 
hii  debts,  it  shall  be  the  duty  of  the  committee  of  his  estate  to  apply  by 
petition  to  the  court  by  which  they  were  appointed,  praying  for  authori- 
ty to  mortgage,  lease,  or  sell,  so  much  of  the  real  estate  of  such  idiot,  6oc. 
as  shall  be  necessary  for  the  payment  of  such  debts.(/)  This  petition 
must  set  forth  the  particulars  and  amount  of  the  estate,  real  and  person- 
al, of  such  idiot,  &c.,  the  application  which  may  have  been  made  of  any 
personal  estate,  and  an  account  of  the  debts  and  demands  existing 
against  such  estate.(^) 

Jteferetice  to  master.  On  the  presenting  of  such  petition,  it  must  be 
referred  to  a  master  to  inquire  into  and  report  upon  the  matters  therein 
contained ;  whose  duty  it  is  to  inquire  into  the  truth  of  the  representa- 
tions made,  to  hear  all  parties  interested  in  the  real  estate,  and  to  report 
thereon  with  all  convenient  speed.(A) 

Master^s  report^  and  order  thereon.  If,  upon  the  coming  in,  of  the  re- 
port, and  an  examination  of  the  matter,  it  appears  to  the  court  that  the 
personal  estate  of  the  idiot,  &c.  is  not  sufficient  for  the  payment  of  his 


(d)  Rale  162.  reformation  of  an  habitnal  drunkard,  the 

{e)  Idem.  court  will  direct    him  to  be  confined   in 

(/)  2  R.  S.  53,  ^11.    The  chancel-  a  lanatic  asylum,  and  may  order  his  real 

lor  has  decided  that  he  has  no  power  to  estate  to  be  sold  to  pay  the  expenses  of 

order  the  sale  of  the  estate  of  a  lunatic  his  support  there.    Matter  of  Hoag,  7 

or  habitual    drunkard,    except    where  a  Paige,  312. 

sale  is  necessary  for  the  support  of  him-  (g)  Id.  ib. 

self  or  his  family,  or  for  the  payment  of  (A)  Id.  54,  ^  IS. 

his  debts.    But  U*  it  is  necessary  for  the 


Ch,  VL]  PROCEEDINGS  IN  SPECIAL  CASES.  243 

debts,  and  that  the  same  has  been  applied  for  that  purpose,  as  far  as  the 
circamstances  of  the  case  rendered  proper,  an  order  will  be  entered  di*- 
recting  the  mortgaging,  leasing,  or  sale  of  the  whole  or  such  part  of  the 
said  real  estate  as  may  be  necessary  to  discharge  the  debts.(i) 

Security  by  committee.  The  court  may  require  any  additional  secu- 
rity to  be  given  by  the  committee,  for  the  faithful  application  and  ac* 
counting  for  the  proceeds  of  such  mortgage,  lease,  or  sale ;  and  may  re- 
quire an  account  thereof  to  be  rendered,  from  time  to  time.(A:) 

Application  of  moneys.  In  the  application  of  any  moneys  raised  by 
such  mortgage,  lease,  or  sale,  the  committee  must  pay  all  the  debts  in 
an  equal  proportion,  without  giving  any  preference  to  such  as  are  found- 
ed on  sealed  instruments.(Z) 

Petition  for  a  sale  for  support  and  maintenance,]  The  statute  also 
authorizes  a  similar  disposition  of  the  estate  of  the  idiot,  &c.  for  his 
support  and  maintenance,  whenever  necessary.  It  provides  that  when 
the  personal  property,  and  the  rents,  profits,  and  income  of  the  real  es- 
tate of  any  such  idiot,  lunatic,  &c.  shall  be  insufficient  for  his  mainte- 
nance or  that  of  his  family)  or  for  the  education  of  his  children,  a  simi* 
lar  application  may  be  made  by  the  committee,  to  the  chancellor,  for  au- 
thority to  mortgage  or  sell  the  whole,  or  so  much  of  the  real  estate  as 
may  be  necessary  for  that  purpose ;  upon  which  the  same  reference  and 
proceedings  are  to  be  had,  and  a  like  order  may  be  entered  as  before 
directed.(m) 

Proceeds  of  sale^  ^c.  In  the  case  last  mentioned,  the  court  must 
direct  the  manner  in  which  the  proceeds  of  such  sale  shall  be  secured, 
and  the  income  or  produce  thereof  appropriated. 

Directions  as  to  sales.  The  court  must  give  such  orders  respecting 
the  time  and  manner  of  any  such  sale  as  shall  be  deemed  proper  :  and  no 
conveyance  is  to  be  executed  until  the  sale  shall  have  been  reported,  on 
ihe  oath  of  the  committee  and  confirmed  by  the  court.(n) 

Petition  to  convey  where  idiot,  4*c.  is  m>ortgagee^  ^c]  The  statute 
further  directs,  that  whenever  any  such  idiot,  ike.  shall  be  seized  or 
possessed  of  any  real  estate,  by  way  of  mortgage,  or  as  a  trustee  for 
others  in  any  manner,  his  committee  may  apply  for  authority  to  convey 
and  assure  such  real  estate  to  any  person  or  persons  entitled  to  such 
conveyance  or  assurance,  in  such  manner  as  the  court  shall  direct ;  up- 
on which  a  reference  and  the  like  proceedings  are  to  be  had  as  in  the 


(t)  9  R.  S.  54,  ^  13.  (m)  Id.  64,  6  16. 

(k)  Id.  ib.  ^  14.  (n)  Id.  ib.  ^\  17,  18. 

(0  Id.  ib.  4  16. 
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case  of  an  application  to  sell  real  estate  of  the  idiot,  &c.  And  the 
court,  on  hearing  all  the  parties  interested,  may  order  such  conveyance 
and  assunince  to  be  made.(o) 

Effect  of  conveyances.]  Every  conveyance  made  under  the  order  of 
the  court,  pursuant  to  the  provisions  of  the  statute,  will  be  as  valid  and 
efiectual  as  if  it  had  been  executed  by  the  idiot,  &c,  when  of  sonnd 
memory  and  understanding.(p) 

When  leave  to  sell  refused,]  The  real  estate  of  a  lunatic,  &c.  can* 
not  be  sold  until  not  merely  the  income,  but  the  capital,  of  the  person- 
.alty  has  been  exhausted  in  his  support ;  or,  at  least,  until  the  court  can 
see  that  it  must,  in  the  natural  course  of  events,  be  exhausted.(9) 

An  inquisition  taken  abroad  will  not  justify  an  application  for  the  sale 
of  a  lunatic's  real  estate  lying  in  this  state.(r) 

Sale,  by  whom  conducted,]  Whenever  a  sale  takes  place,  it  must  be 
conducted  by  the  committee,  and  not  by  a  master ;  though  a  master  may 
•ometimes  be  joined  with  the  committee  for  that  purpose.(j) 

iSale  to  be  reported.]  The  committee  should  report  the  terms  of  the 
sale  to  the  court  for  its  approbation,  before  a  conveyance  is  executed.(/) 


SECTION   V, 

PARTITION   AND  SALE  OF   THEIR   REAL   ESTATE. 

It  is  provided  by  the  revised  statutes,  that  whenever  it  shall  appear  to 
the  court  of  chancery,  on  the  application  of  the  committee  of  an  idiot) 
lunatic,  or  person  mentally  incapable  of  managing  his  affairs,  holding  aoy 
real  estate  in  joint  tenancy  or  in  common,  or  in  any  other  manner  toau- 
thorize  his  being  made  a  party  to  a  suit  in  partition,  that  the  interest  of 
such  idiot,  d&c.  or  of  any  of  the  parties  interested  in  such  estate,  requires 
a  partition,  it  shall  be  referred  to  a  master  to  inquire  into  and  report 
upon  the  circumstances.(t<) 

Upon  the  coming  in  of  the  report,  and  a  hearing  and  examination  of 
the  matter,  the  court  may  authorize  the  committee  to  agree  to  a  parti- 


174. 


(o)  3  R.  S.  64»  ^  19.  {s)  Ex'ra  of  Brasher  v.  .Van  Corllandt, 

{p)  Id.  ib.  ^  21.  3  John.  Ch.  Kep.  243,  400. 

(g)  Matter  of  Pettit,  3  Paij^e,  508.  (/)  Id.  ib. 

(r)  Matter  of  Perkins,  8  John.  Cfa.  R.        («)  8  R.  S.  331,  ^  9S,  (orig.  (  89. 
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tion  of  such  estate,  and  to  execute  releases  of  the  right  of  the  idiot,  dec. 
in  aod  to  the  share  of  such  estate  falling  to  the  other  joint  tenants  or 
tenants  in  common  .(v) 

Such  releases  will  be  as  valid  and  effectual  to  conyey  the  share  of  the 
idiot,  &c.  as  if  the  same  had  been  executed  by  them  respectively  when 
of  sound  mind  and  understanding,  and  for  a  valuable  consideration.(i^) 


CHAP.    VIL 


BILLS  FOR  DIVORCE. 


Sect.  1.  To  DISSOLVE  THE  Marriage  Contract. 

2.  For  limited  Divorce,  or  Separation. 

3.  Alimony  and  Expenses. 


SECTION    h 

BILL  TO  dissolve   THE   MARRIAGE  CONTRACT. 

The  marriage  contract  may  be  dissolved,  upon  a  bill  filed  in  ^i.4 
conrt  for  that  purpose,  for  two  causes:  1.  On  the  ground  of  the  nullity 
of  the  marriage ;  and  2.  For  adultery. 

L   Ok  THE  GROUND  OF  THE  NXTLLITY  OF  Tfifi  MaRRIAOE. 

The  chancellor  may,  by  a  sentence  of  nullity,  declare  void  the  mar^ 
riage  contract,  for  either  of  the  following  causes  existing  at  the  time  of 
the  marriage :  1.  That  the  parties,  or  one  of  them,  had  not  attained  the 
age  of  legal  consent ;  2.  That  the  former  husband  or  wife  of  one  of  the 
parties  was  living ;  and  that  the  marriage  with  such  former  husband  or 
wife  was  then  in  force ;  3.  That  one  of  the  parties  was  an  idiot  or  luna^ 


(v)  3  R.  S.  331,  ^  97.  (w)  Id.  ib.  ^  98. 
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tic ;  4.  That  the  consent  of  one  of  the  parties  was  obtained  by  force  or 
fraud ;  or,  6.  That  one  of  the  parties  was  physically  incapable  of  en- 
tering into  the  marriage  state.(a) 

1st.  Because  of  non-age,']  ^o  persons  are  capable  of  binding  them- 
selves in  marriage  until  they  have  arrived  at  the  ageof  consent ;  which, 
by  the  common  law,  is  fixed  at  fourteen  in  males  and  twelve  in  fe* 
males.(6)  Marriages  contracted  by  parties  within  the  agQ  of  consent 
are  not  void,  however,  ah  initio^  but  only  from  the  time  their  nullity 
shall  be  declared  by  a  court  of  competent  authority.(c)  Hence,  a  bill 
is  necessary  to  dissolve  a  marriage  thus  contracted. 

The  bill  for  this  purpose  may  be  brought  by  the  parent  or  guardian 
entitled  to  the  custody  of  the  minor,  or  by  the  next  friend  of  theminor.(rf) 

In  no  case,  however,  can  a  marriage  of  this  description  be  annulled 
on  the  application  of  a  party  who  was  of  legal  age  at  the  time  it  was 
contracted,  nor  when  it  appears  that  the  parties,  after  they  had  attained 
the  age  of  consent,  have  for  any  time  freely  cohabited  as  husband  and 
and  wife.(fi) 

2rf,  Because  of  a  former  marriagei\  No  person  can  marry  while  the 
former  husband  or  wife  is  living.  Such  marriage  is,  by  the  commoa 
law,  absolutely  null  and  void.(/)  And  such  second  marriages  are  for- 
bidden also  by  the  revised  statutes,  unless  the  former  marriage  has  been 
annulled  or  dissolved,  and  that  for  some  cause,  other  than  the  adultery, 
of  the  former  husband  or  wife;  or  unless  the  former  husband  or  wife 
has  been  sentenced  to  imprisonment  for  life.(^) 

The  statute  also  pronounces  every  marriage  contracted  in  violation 
of  the  above  provisions  absolutely  void,  except  in  one  case  particularly 
specified.  That  is,  when  the  husband  or  wife,  as  the  case  may  be,  of 
the  party  who  re-marries,  shall  have  absented  from  the  other  for  the 
space  of  five  successive  years ;  the  one  re-marrying  not  knowing  the 
absentee  to  be  living  within  that  time.  In  such  case  the  marriage  will 
be  void  only  from  the  lime  its  nullity  is  pronounced  by  the  court  of 
competent  authority.(A) 


(fl)  2  R.  S.   142,  ^   19,  (orig.  §  20.)  (e)  Id.  ib. 

(b)  2  Kent's  Com.  78.     Co.  Lilt.  33.  a,  (/")  2  Kent's  Com.  79.     Cro.   Elis. 
79    b.      The  revised   statutes  origioally  858.    1  S&lk.  121. 

contained  a  provision  making    the    ir.ar-  (^)  2  R.  S.  139,  ^  4,  (orig.  ^  5.)   The 

ria^eable  age  of  the  male  17,  and  of  the  6ih  sec.  of  the  statute  declares  that  no 

female   14.     But  this  section  was  repeal-  pardon  granted  to  any  person  sentenced 

ed  by  the  act   of  1830.     (See  Laws  of  to    impri.«onment  for  life,  shall  restore 

1830,  ch.  320,  ^  24.)  him  or  her  to  the  rights  of  a  previous 

(c)  2  R.  S.  139,  ^  3,  (orig.  ^4.)  marriane. 

(<0  Id.  142,  ^  20,  (orig.  ^  21.)  (A)  Id  ib.  ^^  4,  5,  (orig.  ^^  5,  6.) 
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A  marriage  may  be  annulled  and  declared  void  on  the  ground  that  a 
former  husband  or  wife  was  living,  on  the  application  of  either  of  the 
parties  to  the  second  marriage,  during  the  lifetime  of  the  other,  or  upon 
the  application  of  the  former  husband  or  wife.(t) 

Whenever  it  appears,  and  is  so  decreed,  that  the  subsequent  marriage 
was  contracted  in  good  faith,  and  with  the  full  belief  of  the  parties  that 
the  former  husband  or  wife  was  dead,  the  issue  of  such  marriage,  born 
or  begotten  before  its  nullity  is  declared,  are  entitled  to  succeed  in  the 
same  manner  as  legitimate  children,  to  the  real  and  personal  estate  of 
the  parent,  who^  at  the  time  of  the  marriage,  was  competent  to  contract. 
And  the  issue  so  entitled  must  be  specified  in  the  sentence  of  nu)lity.(Ar) 

3d.  Because  of  idiocy  or  luncu^,]  All  persons  who  have  not  the  re* 
gular  use  of  the  understanding,  sufficient  to  exercise  discretion  in  the 
common  affairs  of  life — as  idiots  and  lunatics,  (except  in  their  lucid  in- 
tervals)— are  incapable  of  agieeing  to  any  contract,  and  of  course  to  that 
of  marriage.  But  though  marriage  with  an  idiot  or  lunatic  be  absolutely 
void  by  the  common  law,  and  no  sentence  of  avoidance  be  absolutely 
necessary,  yet  as  well  for  the  sake  of  the  good  order  of  society  as  for 
the  peace  of  mind  of  all  persons  concerned,  it  is  expedient  that  the  nul- 
lity of  the  marriage  should  be  ascertained  and  declared  by  the  decree  of 
a  court  of  compeient  jurisdiction.(Z) 

Accordingly,  the  revised  statutes,  as  we  have  seen,  provide  for  the 
filing  of  a  bill  to  annul  a  marriage  of  that  kind.  And  they  declare  that 
such  marriages  shall  be  void  from  the  time  their  nullity  shall  be  estab- 
lished by  a  court  of  competent  authority«(m) 

If  the  ground  for  annulling  the  marriage  is  the  idiocy  of  one  of  the 
parties,  it  may  be  declared  void  on  the  application  of  any  relative  of 
snch  idiot,  interested  to  avoid  the  marriage,  at  any  time  during  the  life- 
time of  cither  of  the  parties.(n) 

.'  If  lunacy  is  the  ground  upon  which  the  marriage,  is  sought  to  be  an- 
nulled, it  may  be  declared  void  at  any  time  during  the  continuance  of 
the  lunacy,  or  after  the  death  of  the  lunatic  in  that  state,  during  the  life- 
time of  the  other  party  to  the  marriage,  on  the  application  of  any  rela- 
tive of  the  lunatic  interested  to  avoid  the  marriage.(o) 

If  the  marriage  of  an  idiot  or  lunatic  is  sought  to  be  annulled  during 
the  lifetime  of  both  the  parties  to  the  marriage,  and  no  suit  is  brought 
by  any  relative,  a  sentence  of  nullity  may  be  pronounced  on  the  appli- 


(0  8  R.  S.  142, 4  21,  (orig.  4  39.) 
{k)  Id.  ib.  ^  82,  (orig.  \  93.) 
(0  9  Keot'a  Com.  76. 


(m)  9  R.  S.  139,  ^  3,  (orig.  ^  4.) 
(n)Id.  143,  (23,  (orig.  (24.) 
[o)  Id.  ib.  (  24. 
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cation  of  any  person  admitted  by  the  court  to  prosecute,  as  the  next 
friend  of  the  idiot  or  Iunatic.(  p) 

The  lunatic  himself  may  also  apply,  after  his  restoration  to  reason,  to 
have  the  marriage  annulled.  But  in  such  case  no  sentence  of  nullity 
will  be  pronounced  if  the  parties  have  freely  cohabited  as  husband  and 
wife,  after  the  lunatic  was  restored  to  a  sound  mind.(9) 

The  children  of  a  marriage  annulled  on  the  ground  of  lunacy  or  idio- 
cy, are  entitled  to  succeed  to  the  real  and  personal  estate  of  the  parent 
who  was  of  sound  mind,  in  the  same  manner  as  legitimate  children.(r) 

The  term  'Munatic,"  as  used  in  the  statute,  extends  to  every  person 
of  unsound  mind  other  than  idiots. 

4/A.  Because  procured  by  force  or  fraud,]  A  marriage  procured  by 
force  or  fraud  is,  bp  the  common  laWf  void  ab  initio,  and  may  be  treated 
as  null  by  every  court  in  which  its  validity  may  be  incidentally  drawn 
in  question.  The  basis  of  the  marriage  contract  is  consent ;  and  the  in- 
gredient of  fraud  or  duress  is  as  fatal  in  this  as  any  other  contract; 
for  the  free  assent  of  the  mind  to  the  contract  is  wanting.(«)  And  al- 
though such  marriage  be  void,  it  is  equally  proper  in  this  case,  as  in 
those  of  idiocy  or  lunacy,  that  the  fraud  or  violence  should  be  judicially 
investigated,  in  a  suit  instituted  for  the  very  purpose  of  annulling  the 
marriage.(/) 

The  statute  therefore  authorizes  the  filing  of  a  bill  to  annul  a  mar- 
riage, on  the  ground  that  the  consent  of  one  of  the  parties  was  obtained 
by  force  or  fraud.(tf)  And  such  a  marriage  is  declared  void,  by  the 
statute,  as  in  the  cases  of  idiocy,  lunacy,  &c.  from  the  time  its  nullity 
shall  be  established.(t;) 

The  bill  for  this  purpose  must  be  filed  by  the  party  whose  consent 
was  obtained  by  force  or  fraud,  or  of  his  or  her  parent  or  guardian,  or 
by  some  relative  interested  to  contest  the  validitjr  of  the  marriage.(ic) 
It  must  be  filed  during  the  lifetime  of  the  parties  of  one  of  them.(ir) 

But  no  marriage  will  be  annulled  upon  this  ground  if  it  appears  that, 
at  any  time  before  the  commencement  of  the  suit,  there  was  a  voluntary 
cohabitation  of  the  parties  as  husband  and  wife.(y) 

In  a  case  in  this  court,  where  the  parties  were  white  persons,  and  the  com- 
plainant, on  being  charged  by  the  oath  of  the  defendant,  as  the  putative 


(p)2R,  S.  143,  ^  86,  (orig.  &  S6.) 

(y)  Id.  ib.  &  86. 

(r)  Id.  ib.  (  87,  (orig.  &  88.) 

(i)  3  KeDt'a  Com.  77. 

(/)  Id.  ib. 


(tt)  8  R.  S.  143,  (  29,  (orig.  ^  30.) 

(v)  Id.  139,  &  3,  (orig.  ^  4.) 

(w)  Id.  143,  4  29,  (orig.  6  30.) 

(«)Id.ib. 

iy)  Id.  ib.  ^  30,  (orig.  ^  31.) 
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father  of  her  bastard  child,  and  believing  the  child  to  be  his,  married 
her,  to  obtain  his  discharge  from  the  proceedings  against  him ;  and  he 
subsequently  ascertained  that  the  child  was  a  mulatto,  and  that  the  de- 
fendant knew  that  fact  at  the  time  she  swore  it  to  be  his ;  it  was  held 
that  the  complainant  was  entitled  to  a  decree  declaring  the  marriage 
contract  void,  on  the  ground  that  his  consent  was  obtained  by  fraud.(2;) 
But  if  a  party,  knowing  that  he  cannot  be  the  father  of  a  bastard  child, 
is  induced  to  marry  the  mother,  to  avoid  a  prosecution,  it  is  no  ground 
for  annulling  the  marriage  contract  on  the  ground  of  fraud,  although  be 
should  afterwards  be  able  to  establish  the  fact  that  the  child  was  not 
ht8.(a) 

In  the  case  just  referred  to,  the  chancellor  directed  a  reference  to  a 
roaster  to  report  as  to  the  truth  of  the  matters  alleged  in  the  bill,  and 
particularly  whether  the  child  was  a  negro  or  mulatto  child,  and  wheth- 
er, at  the  time  the  defendant  swore  it  was  the  complainant's  child,  and 
at  the  time  of  the  marriage,  she  knew,  or  had  reason  to  believe,  it  was 
a  negro  or  mulatto  child,  and  intentionally  concealed  that  fact  from  the 
complainant ;  and  whether  the  parties  had  voluntarily  cohabited  as  hus- 
band and  wife  since  the  alleged  marriage.  The  master  was  also  direct- 
ed to  report  the  testimony,  with  his  opinion  thereon ;  to  the  end  that 
upon  the  coming  in  of  the  report,  a  decree  of  nullity  might  be  pro- 
nounced if  the  allegation  of  fraud  should  be  established  by  proof. 

If  there  is  any  issue  of  a  marriage  which  is  annulled  because  of  force 
or  fraud,  the  court  will  decree  their  custody  to  the  innocent  parent,  and 
may  also  decree  a  provision  for  their  support  and  maintenance  out  ot 
the  property  of  the  guilty  party.(6) 

5/A.  Because  of  physical  incapacUj/.]  A  suit  to  annul  a  marriage  on 
the  ground  of  the  physical  incapacity  of  one  of  the  parties,  can  only  be 
maintained  by  the  injured  party  against  the  party  whose  incapacity  is 
alleged.  And  it  must,  in  all  cases,  be  brought  within  two  years  from 
the  solemnization  of  the  marriage.(c) 

It  has  been  decided  that  to  authorize  a  sentence  of  nullity  on  the 
ground  of  impotence,  it  is  necessary  for  the  complainant  to  establish  the 
fact  of  the  existence  of  the  alleged  incapacity  at  the  time  of  the  mar- 
riage, and  that  such  incapacity  still  continues,  and  is  incumble.(e{)  And 
both  these  facts  must  be  established  by  the  most  satisfactory  evidence, 
although  they  are  admitted  by  the  defendant.(e) 


(x)  Scott  ▼.  Shafeldt,  5  Paige,  43.  {d)  DevaDbagh  ▼.  Devanbagh,  5  Paige, 

(a)  Id.  ib.  554. 

(b)  2  R.  S.  143,  ^1,  (orig.  ^  32.)  (e)  d  ib. 

(c)  Id.  ib.  ^  33,  (orig.  ^  33.) 

Vol.  1L  32 
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A  sentence  of  nullity  cannot  be  pronounced  upon  a  bill  taken  as  con- 
fessed, without  examining  the  defendant  on  oath  before  the  master. 
Nor  will  the  marriage  be  declared  void  until  a  surgical  examination  has 
been  had  for  the  purpose  of  ascertaining  whether  the  alleged  incapacity 
is  incurable ;  provided  the  defendant  is  within  the  jurisdiction  of  the 
court.(/) 

Upon  a  bill  filed  to  annul  a  marriage  on  the  ground  of  impotence,  the 
court  has  the  necessary  power,  and  will  compel  the  parties  to  submit  to 
such  a  surgical  or  other  examination  as  may  be  necessary  to-  ascertain 
the  facts.  But  in  a  suit  brought  against  a  female,  the  court  will  not 
compel  her  to  submit  to  a  further  examination  if  it  appears  that  she  has 
been  already  sufficiently  examined  by  competent  surgeons,  whose  testi- 
mony can  be  obtained  by  the  complainant,  to  show  that  her  physical  in« 
capacity  is  incurable.(g') 

Proceedings  in  suits  to  annul  marri<ige8.'\  The  statute  directs  that 
suits  to  annul  a  marriage  shall  be  by  bill,  and  shall  be  conducted  in  the 
same  manner  as  other  suits  prosecuted  in  courts  of  equity.  And  the 
court  shall  have  the  same  power  to  award  issues,  to  decree  costs,  and  to 
enforce  its  decrees,  as  in  other  cases.(A) 

Bills  by  femes  covert  No  bill  can  be  filed  in  the  name  of  a  feme 
covert,  to  obtain  a  sentence  of  nullity  declaring  void  her  marriage  con- 
tract, unless  the  suit  is  prosecuted  by  a  responsible  person  as  the  next 
friend  of  the  complainant,  who  shall  be  answerable  to  the  defendant  for 
costs.(i) 

The  chancellor  has  decided  that  by  the  term  responsible^  in  this  rule, 
is  meant  that  the  next  friend  should  be  possessed  of  property  sufiicieDt 
to  pay  the  costs  which  may  be  adjudged  against  him,  if,  in  the  end,  it 
should  appear  that  the  suit  was  instituted  without  any  reasonable  or  jus- 
tifiable cause.  And  that  the  statute  having  fixed  the  amount  of  securi- 
ty for  costs  in  this  court  at  $260,  the  next  friend  should,  by  analogy, 
be  worth  at  least  that  sum  over  and  above  all  his  debts.(A;) 

Bill  to  be  sworn  to.  All  bills  to  obtain  a  sentence  of  nullity,  whether 
the  husband  or  the  wife  is  complainant,  must  be  duly  verified  by  oath, 
in  the  usual  manner.(Z) 

Evidence.  The  statute  directs  that  no  sentence  of  nullity  of  marriage 
shall  be  pronounced  solely  on  the  declarations  or  confessions  of  the  pa^ 


(/)    Devanbagh     t.     DeTanbagh,  5         (0  Rale  163. 
Paige,  554.  (k)  Robertson  y.  Robertson,  3  Paige, 

)  Id.  ib.  388.     Lawrence  v.  Lawrence,  id.  267. 

2  R.  S.  144,  ^  33,  (orlg.  ^  36.)  (Q  Rule  163. 
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ties ;  but  that  the  court  shall,  in  all  cases,  require  other  satisfactory  evi- 
dence of  the  existence  of  the  facts  on  which  the  allegation  of  nullity  is 
founded.(f7») 

Reference  to  take  preof.  To  carry  into  eflfect  the  above  provision  of 
the  statute,  it  is  directed  by  the  164th  rule  that  if  such  bill  is  taken  as 
confessed,  or  the  facts  charged  therein  are  admitted  by  the  answer,  the 
complainant  may  apply  to  the  court,  upon  due  proof  of  the  regularity  of 
the  proceedings  to  take  the  bill  as  confessed,  or  upon  the  bill  and  an- 
swer for  a  reference  to  a  master  to  take  proof  of  the  material  facts 
charged  in  the  bill,  and  to  report  such  proof  to  the  court,  with  his  opin- 
ion thereon. 

To  obtain  such  order  of  reference,  if  the  bill  seeks  to  annul  a  mar- 
riage on  the  ground  that  the  party  was  under  the  age  of  legal  consent, 
an  affidavit  must  be  produced  showing  that  the  parties  thereto  have  not 
freely  cohabited  for  any  time  as  husband  and  wife,  after  the  complain- 
ant had  attained  the  age  of  consent.(n) 

If  the  bill  seeks  to  annul  the  marriage  on  the  groimd  that  the  com- 
plainant's consent  was  obtained  by  force  or  fraud,  the  complainant  must 
show  by  affidavit  that  there  has  been  no  voluntary  cohabitation  between 
the  parties  as  man  and  wife.(o) 

If  it  seeks  to  annul  the  marriage  on  the  ground  that  the  complainant 
was  a  lunatic,  an  affidavit  must  be  produced  showing  that  the  lunacy 
still  continues ;  or  the  complainant  must  show  by  his  affidavit  that  the 
parties  have  not  cohabited  as  husband  and  wife  after  the  complainant 
was  restored  to  his  reason.(p) 

In  a  suit  to  annul  a  marriage  on  the  ground  that  the  defendant  has 
another  wife  living,  no  other  affidavit  than  that  of  regularity  is  requisite, 
to  obtain  the  order  of  reference  (7) 

Dismissing  bill.  In  case  the  bill  is  to  avoid  or  annul  the  marriage,  for 
any  other  cause  than  physical  incapacity,  if  the  material  allegations 
therein  are  denied  in^  the  answer,  the  defendant,  on  due  notice  may 
apply  to  have  the  bill  dismissed,  unless  a  replication  is  filed  within  the 
time  allowed  by  the  rules  of  the  court.(r) 

Feigned  issne.  If  a  replication  is  filed,  either  party,  without  entering 
any  order  to  produce  witnesses,  may,  on  the  usual  notice  to  the  adverse 
party,  apply  for  a  feigned  issue.(*)    This  rule  is  founded  upon  the  fol- 


(m)  2  R.  S.  144,  ^  34,  (orig.  ^  36.) 
(n)  Rale  165^ 
(0)  Idem. 
(p)  Idem. 


(q)  Borrodaile  t.  Borrodaile,  1  Edw« 
40.'    «^ 

(r)  Rule  167. 

(#}  Idem.  * 
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lowing  section  of  the  statute  ;  All  issues  upon  the  legality  of  a  mar 
'i^g^)  (except  where  a  marriage  is  sought  to  be  annulled  on  the  ground 
of  the  physical  incapacity  of  one  of  the  parties,)  shall  be  tried  by  a  jury 
of  the  country  ;  and  the  chancellor  shall  award  a  feigned  issue  for  the 
trial  thereof.(/) 

Any  matter  which  would  be  a  bar  to  the  annulling  of  the  marriage 
contract,  may  be  set  up  in  the  answer,  and  if  an  issue  is  taken  upon  ity 
it  must  be  tried  at  the  same  lime,  and  in  the  same  manner,  as  other  issues 
of  fact  in  the  cause.(i£) 

Hearing.  No  sentence  or  decree  of  nullity,  declaring  void  a  marriage 
contract,  can  be  made  of  course,  by  the  default  of  the  defendant ;  or  in 
consequence  of  a  neglect  to  appear  at  the  hearing,  or  by  consent.  The 
cause  must  be  heard  at  a  stated  term  of  the  court,  after  the  trial  of  the 
feigned  issue,  or  upon  the  coming  in  of  the  master's  repoit.(r) 

Effect  of  sentence  of  nuUity.l  A  sentence  of  nullity  of  marriage,  if 
pronounced  during  the  lifetime  of  the  parties,  is  conclusive  evidence  of 
the  invalidity  of  the  marriage,  in  all  courts  and  proceedings.  But  if 
pronounced  after  the  death  of  either  of  the  parties  to  the  marriage,  it  is 
only  conclusive  as  against  the  parties  in  the  suit,  and  those  claiming  un- 
der them.(tr) 

II.  Bill  TO  dissolve  Marriage  Contract,  on  the  ground  op  Adultery. 

We  have  seen  in  what  cases  a  marriage  may  be  dissolved  on  account 
of  the  nullity  of  the  marriage  contract.  It  remains  to  be  shown  how,  and 
in  what  cases,  a  marriage  legally  contracted,  and  by  parties  competent 
to  contract^  may  be  dissolved  for  causes  subsequently  occurring. 

In  this  state,  a  marriage  originally  valid  and  binding  can  only  be  dis- 
solved for  the  adultery  of  one  of  the  parties. 

Divorces  for  adultery^  when  decreed.]  A  divorce  may  be  decreed,  and 
marriages  dissolved  by  this  court,  whenever  adultery  has  been  commit- 
ted by  husband  or  wife,  in  the  following  cases  :  1.  Where  both  husband 
and  wife  were  inhabitants  of  this  state  at  the  time  of  the  commission  of 
the  offence  ;  2.  Where  the  marriage  was  solemnized  or  took  place  with- 
in this  state,  and  the  injured  party,  at  the  time  of  the  commission  of 
the  offence,  and  at  the  time  of  exhibiting  the  bill  of  complaint,  is  an 
actual  inhabitant  of  this  state  ;  3.  Where  the  offence  was  committed  in 
this  state,  and  the  injured  party,  at  the  time  of  exhibiting  the  bill  of 
complaint,  is  an  actual  inhabitant  of  this  state.(x) 


(l)  3  R.  S.  176..  ^  50,  (orig.  ^  45.) 
iu)  Role  168. 
(v)  Rule  170. 


(w)  S  R.  S.  144,  ^  35,  (orig.  ^  370 
(x)  Id.  fb.  4  36,  orig.  (  38.) 
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IT  the  bill  is  filed  by  the  wife,  and  she  resides  in  this  state,  she  is  to 
be  deemed  an  inhabitant  thereof,  although  the  husband  resides  else* 
where.(y) 

When  divorce  will  be  refused.]  Though  the  fact  of  adultery  be  made 
out  by  the  complainant,  it  does  not  follow  as  a  matter  of  course  that  a 
divorce  is  to  be  awarded  ;  for  the  remedy  by  divorce  is  purely  a  civil 
and  private  prosecution,  under  the  control  and  at  the  volition  of  the 
party  aggrieved,  and  he  may  bar  himself  of  the  remedy  by  his  own  act. 
Neither  party  can  obtain  a  divorce  for  adultery  if  the  other  party  re- 
criminates, and  can  prove  a  correspondent  infidelity.  The  offence  in 
that  case  must  be  of  the  same  kind,  and  not  an  ofience  of  a  different 
character.(2r) 

Accordingly,  it  is  declared  by  statute,  that  although  the  fact  of  adul^ 
tery  be  established,  the  court  may  deny  a  divorce  in  the  following  ca« 
ses :  1.  Where  the  offence  was  committed  by  the  procurement  or  with 
the  connivance  of  the  complainant ;  2.  Where  it  has  been  forgiven  and 
the  forgiveness  proved  by  express  proof,  or  by  the  voluntary  cohabitation 
of  the  parties  with  knowledge  of  the  fact ;  3.  Where  the  suit  has  not 
been  brought  within  five  years  after  the  discovery  by  the  complainant 
of  the  offence  charged ;  or  4.  Where  the  complainant  shall  be  proved 
to  have  committed  adultery.(a) 

All  these  exceptions,  save  the  positive  limitation  as  to  time,  were,  by 
the  common  law,  settled  and  acknowledged  principles  of  jurisprudence, 
prior  to  the  statute.(6) 

Procurement  or  connivance.  By  the  ecclesiastical  law,  connivance  is 
a  bar  to  a  divorce  for  adultery,  on  the  principle  that  volenti  nonjit  inju- 
rta.(c)  To  constitute  connivance,  active  corruption  is  not  necessary. 
Passive  acquiescence,  with  the  intention  and  in  the  expectation  that 
guilt  will  follow,  is  sufiicient.  But  on  the  other  hand,  there  must  be 
consent — ^not  mere  negligence,  inattention,  confidence,  or  dulness  of  ap- 
pr6hension.(e{)  The  injured  party  may  wait  for  adequate  proof,  but  no 
longejr.(c) 

Connivance  is  generally  proved  by  circumstantial  evidence.(/) 

Collusion  is  an  agreement  between  the  parties,  for  one  to  commit,  or 
appear  to  commit,  an  act  of  adultery,  so  as  to  suffer  the  other  to  ob- 


(y)  3  R.  S.    147,  ^  65,  (orig.  ^  67.)        (c)  Rogers  t.  Rogers,  4  Hagg.  EccL 
{z)  2  Kent's  Com.  100.  Rep.  68. 

{a)  3  R.  S.  145,  ^  40,  (orig.  ^  49.)        (d)  Id.  69. 
(b)  3  Kent's  Com.  103.  (e)  Crewe  ▼.  Crewe,  id.  13 L 

(/)  Rogers  t.  Rogers,  supra. 
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tain  a  remedy  at  law  as  for  a  real  injury.(g^)    This  is  probably  what 
was  meant  by  the  word  procurement^  in  the  statute.(A) 

Condonatioih  or  forgiveness.  It  has  been  ref)eatedly  decided  in  this 
court,  that  a  voluntary  cohabitation  between  husband  and  wife  after 
knowledge  of  an  act  of  adultery  committed  by  one  party,  is  legal  evi- 
dence of  a  forgiveness  of  the  offence,  so  as  to  bar  a  suit  for  a  di- 
vorce.(i)  But  it  has  been  held  that  forgiveness  by  implication  from  the 
fact  of  cohabitation,  ought  not  to  be  held  a  strict  bar  in  all  cases  against 
the  wife  ;  as  she  is,  to  a  certain  extent,  under  the  control  of  her  hus- 
band.(A:)  And  it  is  not  improper  she  should,  for  a  time,  show  a  patient 
forbearance,  and  entertain  hopes  of  her  husband's  reform.(/) 

And  it  seems,  that  the  cohabitation  of  the  wife  with  her  husband  after 
his  private  confession  to  her  of  an  act  of  adultery,  but  which  she  has  no 
means  of  proving,  so  as  to  justify  her  in  leaving  him,  is  not  such  a  con- 
donation of  the  offence  as  will  bar  her  suit  for  a  divorce,  upon  a  subse- 
quent discovery  of  the  means  of  establishing  his  guilt.(m) 

Condonation  and  connivance  are  essentially  different  in  their  natures, 
though  they  may  have  the  same  legal  consequence.  The  former  may- 
be meritorious,  but  the  latter  necessarily  involves  criminality.(n) 

To  found  legal  condonation  as  a  bar  to  adultery,  there  must  be  a 
complete  knowledge  of  all  the  adulterous  connexion,  and  a  condonation 
subsequent  to  such  knowledge.(o) 

Condonation  is  only  a  conditional  forgiveness  of  the  injury.  And  a 
repetition  of  the  offence  will  revive  the  condoned  adultery.(p)  But  a 
condoned  adultery  will  not,  in  this  state,  be  revived  by  an  act  of  cruelty 
alone,  on  the  part  of  the  husband,  so  as  to  entitle  the  wife  to  a  di- 
vorce.(5r) 

To  revive  a  condoned  adultery,  the  subsequent  misconduct  of  the  de- 
fendant must  appear  to  have  been  of  the  same  charact  ;r.  But  the  com- 
plainant in  a  suit  for  a  divorce,  on  account  of  subsequent  misconduct  of 
tfie  defendant,  may  give  the  condoned  adultery  in  evidence  in  support 
of  the  charge  for  the  new  offence.(r) 


(g)  Crewe  t.  Crewe,  3  Hagg.  Ecd.  (n)  Turton  v.  Tarton,  3  Hagg.  Ecd. 

Rep.  131.  Rep.  350. 

(A)  See  3  Hoff.  338.  (o)  id.  351.     Bramwell  ▼.  Bramwell, 

(t)  Johnson  ▼.  Johnson,  4  Paige,  460.  id.  639. 

Wood  T.  Wood,  3  id.    108.    Williamson  (p)  Smith  ▼.  Smith,  4  Paige,  433. 

▼.  Williamson,  1  John.  Ch.  Rep.  493.  Bramwell  v.  Bramwell,  supra.    Worsley 

(*)    Wood  V.  Wood,  supra.     D'Agni-  t.   Worsley,  1  Hagg.  Eccl.  Rep.  745. 

lar  ▼.   D'Aguilar,  1  Hagg.  Eccl.  R.  786.  Darant  v.  Durant,  id.  761.    D'Aguilar 

(/)  Beeby  T.     Beeby,    1    Hagg.   Eccl.  v.  D'Aguilar,id.  781. 

Rep.  793.  (q)  Johnson  t.  Johnson,  4  Paige,  460. 

(m)  Hofmjre  ▼.  Hofmire,  7  Paige,  60.  (r)  Id.  ib. 


Ch.  VJL]  PROCEEDINGS  IN  SPECIAL  CASES.  255 

If  it  appears  in  any  stage  of  the  suit,  previous  to  a  final  decree,  that 
the  adultery  complained  of  in  the  bill  has  been  actually  forgiven,  and 
has  not  been  revived  by  subsequent  misconduct,  a  divorce  will  not  be 
granted.  And  if  there  is  reason  to  suspect  that  such  a  defence  exists, 
although  the  defendant  neglects  to  set  up  the  same,  the  chancellor  may, 
ex  officio,  direct  an  inquiry  to  ascertain  the  fact.(5) 

If  the  defence  of  condonation  is  intended  to  be  relied  upon,  the  de- 
fendant must  insist  upon  it  in  the  answer,  or  set  it  up  by  way  of  plea.(/) 
And  although  the  defendant,  in  her  answer,  denies  the  adultery  charged 
in  the  bill,  she  may  also  insist  that  if  any  act  of  adultery  has  been  com« 
mitted  by  her,  there  has  been  a  condonation  of  the  offence.(u) 

Suit  not  brought  in  time.  The  true  construction  of  the  3d  subdivis- 
ion of  the  40th  section  of  the  statute  above  referred  to,  (2  R.  S.  146,) 
has  been  held  by  the  chancellor  to  be,  that  if  the  complainant  knows 
that  his  wife  has  contracted  a  second  marriage,  and  continues  openly  to 
cohabit  with  such  second  husband,  or  that  she  is  living  in  open  and  con- 
tinued adultery  with  another  person,  even  without  the  usual  form  of  a 
marriage,  the  right  to  file  a  bill  for  a  divorce  for  such  adultery  will  be 
barred  after  the  expiration  of  five  years,  although  such  cohabitation  or 
adulterous  intercourse  is  continued  down  to  the  time  of  the  commence- 
ment of  the  suit.(t;) 

And  where  such  continued  adultery  is  open  and  notorious,  the  com- 
plainant must  also  satisfy  the  court,  that  by  reason  of  his  absence  from 
the  country,  or  otherwise,  he  was  not  aware  thereof  until  within  five 
years  previous  to  the  time  of  commencing  the  suit.(tr) 

If  the  wife  after  the  husband  has  abandoned  her  and  been  absent 
more  than  five  years,  marries  a  second  husband,  the  first  husband  can- 
not obtilin  a  divorce  on  the  ground -of  her  adultery  with  the  second 
husband  subsequent  to  such  marriage,  unless  he  can  establish  the  fact 
that,  at  the  time  of  the  second  marriage,  the  wife  kuew  that  her  first 
hnsband  was  living  within  five  years  then  next  preceding.(dr)  Nor  can 
he  obtain  a  divorce  in  such  a  case  on  account  of  the  cohabiting  with  the 
second  husband  after  the  discovery  of  the  mistake;  until  after  the 
second  marriage  is  judicially  annulled ;  for,  until  it  is  annulled,  the  se- 
cond marriage  is  voidable  merely,  and  not  void.(y) 

AduUerj/  of  complainant   Although  the  defendant  denies  the  adulte- 


(#)  Smith  ▼.  Smith,  4  Paige,  432.  (w)  Id.  ib. 

(/)  Id.  ib.  \x)  Id.  207. 

(tt)  Id.  ib.  (y)  Id.  ib. 
(o)  Valleaa  ▼.  Valleaa,  6  Paige,  211. 
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ry  charged  in  the  bill,  she  may  set  up  the  adultery  of  the  complainant 
in  bar  of  the  suit.(je?) 

The  adultery  of  the  complainant,  though  committed  after  the  com- 
mencement of  the  suit,  is  a  bar  to  a  divorce.  And  where  such  adultery  is 
committed  after  the  answer  of  the  defendant  has  been  put  in,  she  will 
be  permitted,  if  she  applies  immediately  after  the  discovery  of  the  fact, 
to  set  up  that  defence  in  a  supplemental  answer,  or  by  a  cross  bill,  in 
the  nature  of  a  plea  puis  darrein  coniinuance.{a) 

BUI.]  Iti  a  bill  for  divorce  on  the  ground  of  adultery,  the  complain- 
ant must  positively  aver  that  the  adultery  charged  therein,  was  commit- 
ted without  his  consent,  connivance,  privity,  or  procurement;  that  five 
years  have  not  elapsed  since  he  discovered  the  fact  that  such  adultery 
had  been  committed  ;  and  that  he  has  not  voluntarily  cohabited  with 
the  defendant  since  the  discovery  of  such  adultery.  And  where,  at  the 
time  of  the  offence  charged,  the  defendant  was  married  to,  or  was  living 
with,  the  adulterer,  in  open  or  notorious  adultery,  the  complainant  must 
also  aver  that  five  years  have  not  elapsed  since  the  commencement  of 
such  adulterous  intercourse.(6) 

The  adultery  must  be  specifically  charged,  with  such  certainty  as  to 
time,  place,  and  person,  that  the  defendant  may  be  able  to  meet  the  fact 
at  the  trial ;  otherwise  the  court  will  not  award  a  feigned  issue.(c) 

The  name  of  the  person  with  whom  the  adultery  was  committed  must 
be  stated,  if  known.  If  not  known  to  the  complainant,  the  fact  sljould 
be  averred,  and  the  time,  place,  and  circumstances  of  the  adultery  should 
be  stated.((2) 

if  the  charge  of  adultery  is  not  sufficiently  explicit,  the  objection  may 
be  made  when  a  feigned  issue  is  applied  for.(«) 

Where  the  bill  alleged  that  the  defendant  had  committed  adultery 
with  one  P.,  on  or  about  the  first  day  of  April,  1816,  in  R.  county,  it 
was  held,  that  on  the  trial  of  a  feigned  issue,  the  complainant  must  be 
confined  to  the  specific  charge  put  in  issue ;  and  that  he  could  not  give 
evidence  of  adultery  committed  with  any  other  person  than  the  one 
named ;  although  the  charges  in  the  bill  were  also  general,  that  the  de- 
fendant had  committed  adultery  at  divers  times  with  F.,  and  others^  to 
the  complainant  unknown.(/) 


(«)  Wood  ▼.  Wood,  8   Paige,    108.  {d)Wood  Y.Wood,  supra. 

Smith  ▼.  Smith,  4  id.  432.  (e)  Id.  ib. 

(a)  Smith  ▼.  Smith,  supra.  (/)  Germond    ▼.   Germond,    6   John. 

(b)  Rule  163.  Ch.  Rep.  347,  349.      Bokel  ▼.  Bokel,  3 

(c)  Cndd  V.  Codd,  2  John.  Ch.  Rep.  Edw.  376. 


224.    Wood  ▼.  Wood,  2  Paige,  109. 


y^' 
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If  the  husband  intends  to  question  the  legitimacy  of  any  of  the  chil- 
dren of  bis  wife,  the  allegation  that  they  are,  or  that  he  believes  them 
to  be,  illegitimate,  must  be  distinctly  stated  in  the  bill.(§') 

The  bill  must  also  allege  that  the  marriage  took  place  in  this  state, 
or  that  one  of  the  parties  resided  here  when  the  adultery  was  committed, 
or  at  the  time  of  the  commencement  of  the  suit :  such  an  allegation  be- 
ing necessary  to  show  that  the  court  has  jurisdiction  to  grant  a  di- 
vorce.(A) 

The  bill  must  be  duly  verified  by  oath,  in  the  usual  manner  of  verify- 
ing bills,  where,  by  the  course  and  practice  of  the  court,  an  oath  isre- 
quired.(i) 

Suit  by  a  wife.]  A  bill  for  a  divorce  may  be  exhibited  by  a  wife,  in 
her  own  name,  as  well  as  by  a  husband.  But  if  she  is  an  infant,  she 
must  prosecute  by  her  next  friend,  as  in  other  cases.(A;) 

Suit  against  a  wife.\  If  a  bill  for  divorce  is  filed  against  a  married 
woman  who  is  an  infant,  she  must  defend  by  her  guardian  ad  litem.(2) 
And  where  an  infant  defendant  put  in  an  answer  to  such  a  bill  by  her 
solicitor,  the  proceedings  were,  on  her  application,  set  aside  for  irregu- 
larity,  and  she  was  permitted  to  put  in  a  new  answer  by  her  guar- 
dian.(in) 

Answer.]  The  answer  of  the  defendant  to  a  bill  for  divorce  may,  in 
all  cases,  be  put  in  without  oath  or  affirmation.(n) 

The  defendant  may,  in  the  answer,  set  up  the  adultery  of  the  com- 
plainant, or  any  other  matter  which  wotild  be  a  bar  to  a  divorce.(o} 
The  answer,  as  before  observed,  although  it  contains  a  denial  of  the 
charge  of  adultery,  may  set  up  the  adultery  of  the  complainant,  or  a 
condonation  of  the  ofience,  in  bar  of  the  suit.(p)  And  if  the  adultery 
of  the  complainant  was  not  committed  or  has  not  been  discovered  until 
after  the  filing  of  the  answer,  the  court  will  permit  the  defendant  to  file 
a  supplemental  answer,  or  a  cross  bill,  in  the  nature  of  a  plea  puis  dar- 
rein  continuance,  to  set  up  such  defence.(9) 

Reference  to  master.]  If  the  adultery  charged  is  admitted  by  the  an- 
swer, or  the  bill  is  taken  as  confessed,  the  court  must  refer  the  matter 
to  a  master,  with  directions  to  take  proof  of  the  facts  charged,  and  to 


(r)  Rule  160.  (m)  Id.  108. 

(A)  See  Pagsley  ▼.  Pogtley,  9  Paige,  (n)  2  R.  S.  144,  ^  37,  (orig.  ^  39.) 

590,  and  the  section  of  the  stetute  before  (o)  Rule  168. 

referred  to,  (2  R.  S.  144,  ^  38.)  {p)  Wood  v.    Wood,    supra.      Snaith 

(i)  Rale  163.  t.  Smith,  4  Paige,  432. 

(k)  Wood  T.  Wood,  2  Paige,  1 10.  (q)  Smith  ▼.  Smith,  stqrra. 

(0  Id.  ib. 


Vol.  n.  33  ^ 
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report  the  same  to  the  court,  with  his  opinion  thereon.  And  the  cause 
must  be  heard  on  such  proof  and  report  before  any  final  decree  can  be 
pronounced.(r) 

After  the  order  is  entered  to  take  the  bill  as  confessed,  or  the  answer 
is  filed  admitting  the  fact3  charged,  a  motion  may  be  made,  on  any  mo- 
tion day,  or  in  term,  for  an  order  of  reference.(^) 

If  the  bill  has  been  taken  as  confessed,  such  motion  must  be  supported 
by  an  affidavit  of  the  regularity  of  the  proceedings.(/) 

Upon  this  reference  the  master  must  take  proof,  not  only  of  the  adul- 
tery, but  of  all  the  material  facts  which  are  necessary  to  give  the  court 
jurisdiction  to  grant  a  divorce  in  the  particular  case.  He  must  also  in- 
quire and  report  whether  there  has  been  any  collusion,  or  any  condona- 
tion of  the  adultery,  by  a  voluntary  cohabitation  between  the  parties  af- 
ter knowledge  of  the  adultery  of  the  defendant.(t«) 

Upon  a  bill  by  the  husband  against  his  wife,  the  master  must  also  take 
proofs,  and  report  his  opinion  upon  the  question  of  the  legitimacy  of  the 
children  of  the  defendant.(i;) 

The  master  is  not  authorized  to  receive  the  testimony  of  a  physician 
disclosing  information  which  he  has  acquired  in  the  course  of  his  profes- 
sional employment ;  such  testimony  being  prohibited  by  statute.(tr) 

The  testimony  in  an  adultery  case  should  be  full  and  explicit;  and  the 
proceedings  ought  to  show  that  the  suit  is  not  brought  by  collusion. (:r) 

Upon  the  reference,  the  master  should  not  rely  on  depositions  pre- 
pared and  brought  to  him ;  but  should  take  down  the  testimony  from 
the  witnesses  themselves.(y) 

Master's  report.]  On  a  bill  containing  only  an  allegation  of  adultery 
with  E.  M.,  it  is  not  enough  for  the  master  to  report  that  the  act  was 
committed  with  a  woman  whose  name  is  unknown.  The  charge  in  the 
bill  is  the  one  to  be  pToved.{z)  Where  the  testimony  does  not  corres- 
pond with  the  bill  as  to  the  time,  place,  and  person  named  therein,  a 
decree  will  not  be  made,  although  there  is  evidence  of  acts  of  adultery 
with  others  brought  in  under  the  general  charge  of  adultery  with  per- 
sons to  the  complainant  unknown.(a) 

Practice  where  facts  are  denied,]  If  the  material  allegations  in  the 
bill  are  denied  in  the  answer,  and  the  complainant  does  not  file  a  repli- 


(r)  9  R.  S.   145,  ^  39,  (orig.  ^  41.)  (v)  Rale  169. 

(j)  Rule  164.  (w)  Hanford  r,  Haoford,  3  Edw.  468. 

(0  Idem.  (x)  Hanks  ▼.  Hanks,  id.  469. 

(u)  Pugsley  V.  Pugsley,  9  Paige,  589.  (y)  Banta  ▼.  Banta,  3  Edw.  295. 

Dodge  V.  Dodge,  7  id.  589.    Dobbs  t.  (z)  Bokel  y.  Bokel,  id.  376. 

Dobhs,  3  Edw.  377.  (a)  Kane  ▼.  Kane,  3  Edw.  389. 
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catioa  within  the  time  allowed  by  the  rules  of  the  court,  the  defendant, 
on  due  notice,  may  apply  to  have  the  bill  dismissed.(6) 

Feigned  issue.]  The  statute  provides  that  if  the  offence  charged  be 
denied,  the  court  shall  direct  a  feigned  issue  to  be  made  up,  for  the  trial 
of  the  facts  contested  by  the  proceedings,  by  a  jury  of  the  country,  at 
some  circuit  court.  And  it  may  direct  a  special  jury  to  be  struck  for 
such  trial,  and  may  make  the  necessary  orders  for  procuring  a  list  of 
jurors,  and  for  striking  the  same.  And  it  may  award  a  new  or  further 
trial  of  such  issue  as  often  as  justice  shall  seem  to  require.(c) 

Following  up  this  section  of  the  statute,  the  167th  rule  directs  that  if 
a  replication  is  filed,  either  party,  without  entering  any  order  to  produce 
witnesses,  may,  on  the  usual  notice  to  the  adverse  party,  apply  for  a 
feigned  issue. 

If  an  issue  is  taken  upon  a  defence  set  up  in  the  answer,  such  as  a  con- 
donation, or  the  adultery  of  the  complainant,  it  must  be  tried  at  the  same 
time  and  in  the  same  manner  as  other  issues  of  fact  in  the  cause.(d) 

Hearing  and  decree.]  No  decree  can  be  pronounced  as  of  course 
upon  the  default,  or  in  consequence  of  any  neglect  to  appear  at  the  hear^ 
ing  of  the  cause,  or  by  consent.  The  cause  must  be  heard  at  a  stated 
term  of  the  court,  after  the  trial  of  the  feigned  issue,  or  upon  the  com- 
ing in  of  the  master's  report.(e) 

Where  no  person  appears  on  the  part  of  the  defendant,  the  details  o 
the  evidence  are  not  to  be  read  in  public,  but  must  be  submitted  to  the 
chancellor,  in  o^n  court.(/) 

As  respects  the  effect  of  a  decree  of  divorce,  upon  the  legitimacy  of 
the  issue,  it  is  provided  by  statute  that  when  the  wife  is  complainant, 
the  legitimacy  of  any  children  of  the  marriagfe  born  or  begotten  of  her 
before  the  filing  of  the  bill,  shall  not  be  affected  by  the  decree  of  disso- 
lution.(^)  And  when  the  husband  is  the  complainant,  the  legitimacy 
of  children  born  or  begotten  before  the  commission  of  the  offence 
charged  shall  not  be  affected  by  the  decree ;  but  the  legitimacy  of  other 
children  of  the  wife  may  be  determined  by  the  court,  upon  the  proofs  in 
the  cause.  In  every  such  case,  however,  the  legitimacy  of  all  children 
bom  or  begotten  before  the  commencement  of  the  suit,  shall  be  pre- 
sumed, until  the  contrary  is  shown.(A) 

Support  of  wife  and  children.    If  a  wife  is  the  complainant,  and  a  de- 


{h)  Rale  167.  (/)  Idem. 

(c)  d  R.  S.    145,  ^  39,  (orig.  ^  41.)  {g)  3  R.  S.  145«  ^  41,  (orig.  ^  43.) 

{d)  Rale  168.  (h)  Id.  ib.  ^  42,  (orig.  ^  44.) 

(e)  Role  170. 
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cree  dissolving  the  marriage  contract  is  pronounced,  the  court  may  make 
a  further  decree  or  order  against  the  defendant,  compelling  him  to  pro- 
vide for  tlie  maintenance  of  the  children  of  the  marriage,  and  to  provide 
such  suitable  allowance  to  the  complainant,  for  her  support,  as  the  court 
shall  deem 'just,  having  regard  to  the  circumstances  of  the  parties  re- 
spectively.(i) 

Wife^s  property.  And  if|  in  such  a  case,  the  wife  is  the  owner  of  any 
real  estate,  or  has  in  her  possession  any  goods  or  things  in  action,  which 
were  left  with  her  by  her  husband,  acquired  by  her  own  industry,  given 
to  her,  or  to  which  she  is  entitled  by  the  decease  of  any  relative  intes- 
tate, it  shall  be  her  sole  and  absolute  property  .(A:) 

If  the  husband  is  complainant,  a  decree  of  dissolution  will  not  affect 
his  right  to  his  wife's  property.(i) 

Wif^s  interest  in  husbancPs  property,]  If  the  wife  is  defendant,  a  de- 
cree of  divorce  will  deprive  her  of  all  interest  in  her  husband's  estate, 
real  or  personal. 

Right  of  parties  to  marry  again.]  If  a  marriage  is  dissolved  for  adul- 
tery, the  complainant  may  marry  again  during  the  lifetime  of  the  de- 
fendant ;  but  the  defendant  is  prohibited  from  manying  again  until  the 
death  of  the  complainant.(m)  The  decree  usually  contains  a  provision 
Co  that  effect. 

Orders  for  custody  and  education  of  children.]  If  the  suit  is  brought 
by  the  wife,  the  court  may,  during  the  pendency  thereof,  or  at  the  final 
hearing,  or  afterwards,  as  occasion  may  require,  make  such  order  as  be- 
tween the  parties,  for  tb^  custody,  care,  and  education  of  the  children  of 
the  marriage,  as  may  seem  necessary  and  proper ;  and  may  at  any  time 
Ibereafter  annul,  vary  or  modify  such  order.(n) 


SECTION    II. 

BILL  FOR   LIMITED   DIVORCE,   OR  flBPARATtON. 

In  what  cases  proper.]    The  court  has  pow«r  to  decree  a  separation 
from  bed  and  board  forever,  or  for  a  limited  time,  on  the  complaint  of  a 


(0  3  R.  S.  145,  \  43,  (ori^.  |  46.)  (m)  Id.  ib.  ^^  46,  47,  (orig.  ^)  48, 

(k)  Id.  146,  ^  44,  (orig.  f  46.)  69.) 

(/)  Id.  ib.  ^  46,  (orig.  ^  47.)  (n)  Id.  148,  ^  67,  (orig.  (  69.) 
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married  woman,  in  the  following  cases:  1.  Between  any  husband  and 
wife,  inhabitants  of  this  state ;  2.  Where  the  marriage  was  solemnized 
or  took  place  within  this  state,  and  the  wife  is  an  actual  resident  at  the 
time  of  exhibiting  her  complaint ;  3.  Where  the  marriage  took  place 
out  of  this  state,  and  the  parties  have  become,  and  remained,  inhabitants 
of  this  state  at  least  one  year,  and  the  wife  is  an  actual  resident  at  the 
time  of  exhibiting  her  compiaint.(o) 

If  the  wife  resides  in  this  state,  she  is  to  be  deemed  an  inhabitant 
thereof,  although  her  husband  may  reside  el8ewhere.(p) 

It  will  be  observed,  the  above  section  of  the  revised  statutes  only  au- 
thorizes bills  to  be  filed  by  married  tpomen — not  providing  for  the  filing 
of  a  hill  for  a  limited  divorce  by  the  husband.  And  by  the  common  law, 
the  court  of  chancery  had  no  power  to  decree  a  separation  on  the  com* 
plaint  of  the  husband.  But  by  the  12th  section  of  the  act  of  1824,(9) 
the  court  is  authorized  to  decree  a  separation  from  bed  and  board,  on 
the  complaint  of  the  husband.  And  it  has  been  decided  that  the  act  of 
1824  was  not  repealed  by  the  revised  statutes ;  although  such  was  un- 
doubtedly the  intention  of  the  revisers.(r)  The  court,  therefore,  over- 
ruled the  demurrer  of  the  wife  to  the  bill  filed  by  the  husband  in  the 
case  of  Parry  v.  Perry,  just  referred  to,  and  ordered  her  to  put  in  her 
answer  to  the  bill  filed  by  her  husband  for  a  separation. 

Within  what  time  bill  to  be  filed.]  In  the  case  of  Burr  v.  Burr,(s) 
the  chancellor  held,  that  as  the  legislature  has  fixed  a  specific  limitation 
of  five  years  after  the  discovery  of  the  injury,  in  suits  for  divorce  on  the 
ground  of  adultery,  and  said  nothing  as  to  the  time  of  bringing  suits  for 
separation  on  the  ground  of  cruelty,  it  was  to  be  presumed  they  intend- 
ed to  leave  the  latter  class  of  cases  to  the  discretion  of  the  court,  and  the 
general  limitation  as  to  suits  in  equity  not  otherwise  provided  for ;  as 
prescribed  by  the  52d  section  of  the  article  of  the  revised  statutes 
relative  to  the  time  of  commencing  suits  in  courts  of  equity.  (2  R. 
S.302.) 

iFVr  what  causes.]  Such  separations  may  be  decreed  for  the  follow- 
ing causes :  1.  The  cruel  and  inhuman  treatment  of  his  wife  by  the  hus- 
band ;  2.  Such  conduct  on  his  part  towards  her  as  may  render  it  un- 
safe and  improper  for  her  to  cohabit  with  him ;  3.  The  abandonment 
of  the  wife  by  the  husband,  and  his  refusal  or  neglect  to  provide  for 
her.(0 


(o)  3  R.  S.  146,  ^  48,  (orig.  ^  50.) 
(p)  Id.  147,  ^  56,  (orig.  ^  57.) 
{q)  Laws  of  1824,  p.  349. 


(r)  Perry  t.  Perry,  8  Paige,  501. 

(#)  In  Chan.  Oct.  31,  1843. 

(0  3  R.  S.  147,  ^  49,  (orig.  ^  51.) 
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It  has  been  held  that  the  cruelty  which  will  entitle  the  injured  party 
to  a  decree  of  separation,  is  that  kind  of  conduct  which  endangers  the 
life  or  health  of  the  complainant^  and  renders  cohabitation  unsafe.(ti) 

Mere  austerity  of  temper,  petulance  of  manners,  rudeness  of  language, 
a  want  of  civil  attention,  or  even  occasional  sallies  of  passion,  from 
whatever  cause,  do  not  amount  to  legal  cruelty,  so  long  as  there  is  no 
threat  of  bodily  harm.(t7)  To  constitute  scevitia  of  the  civil  law,  bodily 
injury,  or  an  act  of  personal  violence,  is  not  necessary.  It  is  made  out 
if  there  be  a  series  of  unkind  treatment,  accompanied  by  words  of  men- 
ace, creating  a  reasonable  apprehension  that  bodily  injury  may  result 
unless  prevented.  Still  the  causes  for  apprehension  must  be  weighty, 
and  show  an  impossibility  that  the  duties  of  the  married  life  can  be  dis- 
charged.(ti;) 

The  "propensity  to  drink  to  intoxication  is  not  of  itself  a  ground  for  a 
limited  divorce.  If  the  consequences  of  intoxication  produce  bodily  in- 
jury,  however,  or  endanger  the  wife's  personal  safety,  the  court  will  in- 
terfere.(2r) 

It  has  been  decided  by  the  assistant  vice  chancellor  of  the  first  circuit, 
that  to  authorize  a  decree  for  separation  under  the  3d  subdivision  of  the 
il9th  section  of  the  statute,  there  must  be  proven  both  an  abandonment 
and  a  refusal  or  neglect  to  support  the  wife.(y) 

Condonation.]  The  chancellor  has  decided  that  the  principles  of  the 
English  decisions  respecting  condonation,  apply  with  full  force  to  suits 
in  this  state  for  separation  from  bed  and  board  for  cruel  treatment. 
And  that,  according  to  those  principles,  former  injuries  would  be  revived 
by  subsequent  misconduct  of  a  slighter  nature  than  would  have  been 
necessary  to  constitute  original  cruelty  entitling  the  injured  party  to  a 
decree  of  separation.(2;)  And  his  honor  observes,  in  that  case,  that,  in 
most  cases  of  this  kind,  the  legal  cruelty  which  will  form  a  sufficient 
ground  to  justify  a  decree  of  separation,  consists  in  a  continued  series 
of  acts  of  ill  treatment ;  and  relief  could  seldom  be  obtained,  in  any 
case,  by  an  injured  wife,  if  her  continued  cohabitation,  and  very  lauda- 
ble efforts  to  obtain  better  treatment  from  her  husband,  for  the  future, 
should  be  held  to  constitute  an  absolute  bar  to  her  right  to  connect  his 
last  ill  treatment  with  his  previous  acts  of  violence  and  cruelty. 


(m)  Perry  ▼.  Perry,  supra.  (x)  Id.  ib. 

(v)  Mason  V.  Mason,  1  Edw.  278.     3  ^)  Ahrenfeldt  v.   Ahrenfcldt,  1  Hoff. 

Rent's  Com.  126.     Evans  t.  Evans,  1  Rep.  47. 

Hagg.  Consist.  Rep.  3§.  (z)   Burr  v.   Burr,  in  Chan.  Oct.   SI, 

(it)  Id.  ib.    2  Kent's  Com.  126.  1842. 
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Nest  friend.]  A  married  woman  cannot  file  a  bill  for  a  separation 
in  her  own  name.  It  must  be  filed  in  the  name  of  some  person  as  her 
next  friend ;  otherwise  the  defendant  may  demur.(a) 

The  163d  rule  requires  the  next  friend  to  be  a  responsible  person ; 
who  shall  be  answerable  to  the  defendant  for  such  costs  as  may  be 
awarded  by  the  court,  if  it  shall  appear  the  suit  was  commenced  without 
any  reasonable  or  justifiable  cause. 

It  has  been  held,  that  by  the  word  responsible^  in  the  rule,  is  meant 
that  the  next  friend  should  be  worth  at  least  $250  over  and  above  bis 
debts.(6)  But  although  the  next  friend  is  irresponsible,  the  defendant 
is  not  entitled  to  h£EVe  the  bill  dismissed  in  the  first  instance.  The  pro- 
oeedings  on  the  part  of  the  complainant  will  be  stayed,  however,  until 
sufficient  security  for  costs  is  given,  or  a  responsible  person  is  substi- 
tuted as  the  next  friend.(c)  And  if  such  security  is  not  given,  or  sub- 
stitution made  within  a  reasonable  time,  the  bill  will  be  dismissed.((£) 

Suing  in  forma  pauperis.]    Upon  a  proper  application,  the  wife  may 
be  permitted  to  file  a  bill  against  her  husband,  by  her  next  friend,  in 
forma  pauperis.    But  this  will  not  be  done  until  the  court  has  ascer- 
tained, by  the  report  of  a  master,  that  she  has  probable  cause  for  filing 
the  \A\\.{e) 

BUI.]  In  a  bill  for  a  separation  on  account  of  cruel  treatment,  the 
complainant  cannot  insert  a  charge  of  adultery,  and  ask  for  a  decree 
dissolving  the  marriage  contract,  if  that  charge  should  be  sustained.(/) 

The  bill  must  specify,  particularly,  the  nature  and  circumstances  of 
the  complaint  on  which  the  complainant  relies,  and  must  set  forth 
times  and  places  with  reasonable  certainty.(^) 

The  bill  must  be  sworn  to,  in  the  usual  manner  of  verifying  bills, 
where  an  oath  is  required.(A) 

Defence.]  The  defendant  may  be  permitted  to  prove,  in  bis  justifi- 
cation, the  ill  conduct  ^of  the  complainant.  And  if  such  defence  is  es* 
tablished  to  the  satisfaction  of  the  court,  the  bill  will  be  dismissed.(t) 

Reference.]  If  the  bill  is  taken  as  confessed,  or  the  facts  charged 
are  admitted  by  the  answer,  the  complainant  may  apply,  on  any  regular 
motion  day,  or  in  term,  upon  due  proof  of  the  regularity  of  the  pro- 


(a)  Wood  ▼.  Wood,  2  Paige,  454.     8  (d)  Lawrence    ▼.    Lawrence,  supra. 

Wend.  357.  Falton  ▼.  Roeevelt,  supra.     Camac  t. 

{b)    Robertaon  t.  RoberUon,   3   Paige,  Grant,  1  Sim.  348. 

387.  (e)  Robertson  ▼.  Robertson,  supra. 

(c)  Id.  ib.       Lawrence    ▼.   Lawrence,  (/)  Smith  ▼.  Smith,  4  Paige,  99. 

id.   369.       FaltoD  t.  Rosevelt,  1   Paige,  (g)  2  R.  S.  147,  ^  50,  (brig.  ^  59.) 

181 .      Pennington    ▼.   Alvin,   1   Sim.   &  (A)  Rule  163. 

Sto.  264.  (0  2  R.  .S  147,  ^  51,  (orig.  ^  53.) 
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oeedings,  to  take  the  bill  as  confessed,  or  u|)on  the  bill  and  answer,  for  a 
reference  to  a  master  take  proof  of  the  material  facts  charged  in  the 
bill,  and  to  report  such  proof  to  the  court,  with  his  opinion  thereon.(ifc) 

The  master,  upon  such  reference,  may  take  the  examination  of  the 
complainant  on  oath  as  to  any  cruel  or  inhuman  treatment  alleged  in 
the  bill,  which  took  place  when  no  witnesses  were  present  who  are 
competent  to  testify  to  the  facts,  on  such  reference.(/) 

Proofs,]  If  the  defendant  puts  in  an  answer  denying  the  allegations 
of  the  bill,  an  issue  may  be  applied  for  in  the  usual  manner.  If  this  is 
not  done,  the  proofs  are  to  be  taken  before  an  examiner  as  in  other  cases. 

Hearing  and  decree.]  No  decree  for  a  separation  or  limited  divorce 
can  be  made  of  course  by  the  default  of  a  defendant,  or  in  consequence 
of  his  neglect  to  appear  at  the  hearing,  or  by  consent.(7;i) 

The  cause  is  to  be  beard  at  a  stated  term  of  the  court,  after  the  trial 
of  a  feigned  issue,  or  upon  the  coming  in  of  the  master's  report.(n) 

Upon  decreeing  a  separation,  the  court  may  make  such  further  decree 
as  the  nature  and  circumstances  of  the  case  may  require ;  and  may  make 
such  order  and  decree  for  the  suitable  support  and  maintenance  of  the 
wife  and  her  children,  or  any  of  them,  by  the  husband,  or  out  of  his 
property,  as  may  appear  just  and  proper.(o)  And  although  a  decree  for 
separation  from  bed  and  board  be  not  made,  the  court  ma3rmake  such 
order  or  decree  for  the  support  and  maintenance  of  the  wife  and  her 
children,  or  any  of  them,  by  the  husband,  or  out  of  his  property,  as  the 
nature  of  the  case  renders  suitable  and  proper.(p) 

After  a  decree  for  a  separation  forever,  or  for  a  limited  period,  has 
been  pronounced,  it  may  be  revoked  at  any  time,  by  the  same  court  by 
which  it  was  pronouticed,  under  such  regulations  and  restrictions  as 
the  court  may  impose,  upon  the  joint  application  of  the  parties,  and 
upon  their  producing  satisfactory  evidence  of  their  reconciliation.(9) 

Whenever  the  court  shall  make  an  order  or  decree  requiring  a  hus- 
"band  to  provide  for  the  maintenance  of  his  children,  or  for  an  allow- 
ance to  his  wife,  the  court  may  require  him  to  give  reasonable  security 
for  such  maintenance  and  allowance.  Upon  his  neglect  or  refusal  to 
give  the  security,  or  upon  default  in  paying  the  amount,  the  court  may 
isequester  his  personal  estate,  and  the  rents  and  profits  of  his  real  estate, 
and  may  appoint  a  receiver,  and  apply  the  funds  towards  such  mainte- 


(k)  Rale  164.  (o)  2  R.  S.  147,  ^  52,  (orig.  ^  54.) 

(/)  Rule  166.  (;,)  Id.  ib.  ^  53,  (orig.  6  55.) 

(m)  Rale  170.  (y)  Id.  ib.  ^  54,  (orig.  $  56.) 
(fi)  Idem. 
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Dance  and  allowance  as  shall  from  time  to  time  seem  just  and  reason- 
able.(r) 

Orders  fw  custody  and  education  of  children,]  The  statute  also  di- 
rects, that  iu  a  suit  brought  by  the  wife  for  a  separation,  the  court  may, 
doriug  the  pendency  of  the  cause,  or  at  the  final  hearing,  or  afterwards, 
as  occasion  may  require,  make  such  order  as  between  the  parties,  for 
the  custody,  care,  and  edtication  of  the  children  of  the  marriage,  as 
may  seem  necessary  and  proper ;  and  may  at  any  time  thereafter  annul, 
vary,  or  modify  such  order.(5) 


SECTION   III. 


ALIMONY   AND  EXPENSES. 


When  allowed.]  It  is  provided  by  statute,  that  in  every  suit  brought' 
either  for  a  divorce  or  for  a  separation,  the  court  may,  in  its  discretion, 
require  the  husband  to  pay  any  sums  necessary  to  enable  the  wife  to 
carry  on  the  suit,  during  its  pendency.  And  it  may  decree  costs 
against  either  party,  and  award  execution  for  the  same.  Or  it  may  di- 
lect  such  costs  to  be  paid  out  of  any  property  sequestered,  or  in  the 
power  of  the  court,  or  in  the  hands  of  a  receiver.(/) 

Alimony  is  the  allowance  made  to  the  wife  for  her  support  and  main- 
tenance. 

An  allowance  to  a  wife,  of  alimony  and  money  to  carry  on  a  suit  in- 
stituted by  her  for  a  divorce,  is  almost  a  matter  of  course.(M)  And  it 
will  be  made,  notwithstanding  the  defendant  puts  in  a  plea  denying  the 
n)arriage.(t7)  She  is  also  entitled  to  temporary  alimony,  up  to  a  final 
decree,  notwithstanding  a  jury,  upon  a  feigned  issue,  has  given  a  ver- 
dict of  adultery  against  her.(i^)  And  where  the  wife  is  the  defendant, 
in  a  suit  for  a  divorce,  if  she  denies  on  oath  the  charge  of  adultery,  or 
shows  a  valid  defence,  by  reason  of  condonation  or  otherwise,  she  is 
entitled  to  a  reasonable  allowance  for  her  support  pending  the  litiga- 
tion, and  to  enable  her  to  defend  the  suit.(2r)    And  this,  although  affi- 


(r)  S  R.  S.  148,  ^  58,  (orig.  ^  60.)  Hammond  v.  Hammond,  1  Clarke,  151. 

(*)  Id.  ib.  §  57,  (orig.  &  59.)  Graves  v.  Graves,  2  Paige.  62. 

(0  M.  ib.  $  56,  (oripr.  $  58.)  {v)  Smith  v   Smith,  1  Edw.  255. 

(ti)  Wright  ?.  Wright,  1    Edw.  62.  (w)  Stanford  v.  Stanford,  1  Edw.  317. 


Vol.  IL  34 


(x)  Wood  V.  Wood,  2  Paige,  109. 
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davits  are  presented  on  the  part  of  the  husband  showing  the  guilt  of 
the  wife.(y)  But  an  application  on  her  part,  in  such  a  case,  for  an  al- 
lowance to  enable  her  to  make  her  defence,  and  for  alimony,  will  not 
be  granted,  unless  she  denies,  in  her  petition,  on  oath,  the  truth  of  the 
charge  of  adultery,  or  shows  theiein  some  valid  defence  to  the  hus- 
band's suit.(2f) 

Neither  can  an  allowance  be  made  to  a  \f  ife  who  is  complainant,  for 
.costs  or  alimony,  if  it  appears  upon  the  face  of  her  bill  that  it  is  im- 
properly filed,  and  that  she  can  obtain  no  decree  thereon.(a)  Nor  is  it 
a  matter  of  course  to  allow  temporary  alimony,  and  an- advance  to  her 
counsel,  on  a  bill  filed  by  her  for  a  divorce  a  mensa  et  ihoro.  There 
must  appear  to  be  an  injury,  and  a  meritorious  cause  of  action.(6)  Nor 
will  alimony  be  allowed  to  a  wife  for  her  support  during  the  progress 
of  the  suit,  when  it  appears  that  she  has  left  her  husband  and  gone  to 
her  father's ;  who  had  agreed  with  the  husband  that  he  would  make  no 
claim  for  the  wife's  support,  if  the  husband  would  make  no  claim  for 
her  services. (c) 

And  if  a  bill  is  filed  by  the  husband  for  a  divorce  a  mensa  et  tharo, 
and  he  obtains  a  decree,  the  wife  will  not  be  entitled  to  a  maintenance 
out  of  his  property.(rf) 

Where  a  wife  files  a  bill  against  her  husband,  and  the  husband  then 
files  one  against  her  for  an  absolute  divorce,  on  the  ground  of  adulterVj 
he  cannot  stay  the  wife's  suit  in  order  to  have  his  own  first  heard.  In 
such  case  she  is  entitled  to  temporary  alimony  and  to  money  to  liti- 
gate.(e) 

Where  the  husband  is  complainant,  his  poverty  will  not  protect  him 
from  supplying  money  for  temporary  support,  and  to  enable  the  wife  to 
make  a  defence.  He  must  conform  to  the  general  rule,  or  abandon  his 
suit.(/) 

To  what  amount.]  The  proportion  of  the  husband's  estate,  or  in- 
come, to  be  assigned  to  the  wife  for  alimony,  either  pending  the  litiga- 
tion, or  on  a  final  decree  for  a  divorce  or  separation,  is  in  the  discretion 
of  the  court.  In  fixing  the  amount  of  alimony,  the  court  must  take  into 
consideration  the  nature  and  amount  of  the  husband's  means,  the  claims 
of  hischildren  and  others  upon  him  ibr  sustenance  and  education. and 
his  ability  to  support  himself  by  his  own  exertions.(^) 


(y)  Osgood  T.  Osgood,  2  Paige,  631.  (d)  Palmer  v.  Palmer,  1  Paige,  276. 

(z)  Id.  ib.  (e)  Monroy  v.  Monroy,  1  Edw.  382. 

(a)  Wood  T.  Wood,  2  Paige,  109.  (/)  Purceli  ▼.  Purcell,  3  Edw.  194. 

(b)  Worden  v.  Worden,  3  Edw.  387.  (g)  Lawrence  v.  LawreDce,  3  Paige, 

(c)  Bartlett  v.  Bartlett,  1  Clarke,  460.  267.    6  John.  Ch.  Rep.  91. 
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In  one  case,  on  a  decree  for  divorce  in  favor  of  the  wife,  an  annuity 
eqoal  to  the  value  of  one  third  of  the  husband's  property,  at  six  per 
cent.,  was  allowed  to  her  during  her  life,  for  her  alimony.  And  the  court 
observed,  that  if  the  conduct  of  the  wife  had  been  discreet,  prudent,  and 
submissive  to  her  husband,  the  allowance  would  have  been  greater.(A) 

The  general  rule  is  stated  by  Chancellor  Kent  to  be,  in  cases  of  lim- 
ited divorce  to  allow  the  wife  one  third,  or  at  least  one  fourth  of  the 
amiual  income  of  the  husband's  real  estate.(t)  However,  he  states  that 
it  is  in  the  power  of  the  court  to  vary  the  allowance  from  time  to  time, 
according  to  the  circumstances  of  the  parties. 

The  alimony  allowed  to  the  wife  pending  the  litigation,  is  always 
much  smaller,  in  proportion,  than  that  which  is  assigned  to  her  as  a  per- 
manent provision,  after  she  has  established  her  right  to  a  divorce  or 
se  aration.(Ar)  It  will  be  estimated  according  to  the  expense  of  board 
and  clothing  at  the  place  where  her  relations  reside,  if  she  selects  that 
as  the  place  of  her  residence,  after  her  separation  from  her  husband ; 
unless  the  expense  of  living  there  is  disproportioned  to  the  property  of 
the  husband,  m) 

Such  allowance  for  temporary  alimony  pending  the  suit,  will  be  iim-  ^ 
ited  to  the  actual  wants  of  the  wife,  until  the  result  of  the  suit  in  her  1 
favor  establishes  her  right  to  a  more  liberal  allowance.(n)  / 

Upon  an  order  directing  the  payment  of  a  monthly  sum  for  alimony, 
during  the  pendency  of  the  suit,  it  was  held  that  the  wife  was  entitled 
to  this  allowance  up  to  the  termination  of  the  suit  by  a  final  decree,  and 
not  merely  to  the  time  of  the  trial  which  resulted  in  her  favor.(o) 

In  Burr  v.  Burr,(j))  which  was  a  suit  by  the  wife,  for  a  separation, 
on  the  ground  of  cruel  treatment,  the  case  being  considered  by  the  court 
a  very  aggravated  one — and  the  husband's  property  being  estimated  at 
a  million  of  dollars  by  some  of  the  witnesses,  and  conceded  by  his 
counsel  to  be  worth  half  that  amount,  and  producing  an  annual  income 
of  from  thirty  to  sixty  thousand  dollars;  and  no  one  having  any  claim 
upon  the  defendant's  bounty,  except  a  son  whom  he  had  discarded — the 
chancellor  affirmed  the  decree  of  the  vice  chancellor  directing  a  separa- 
tion from  bed  and  board,  and  allowing  the  complainant  the  sum  of 
$10,000  a  year,  for  alimony,  payable  quarterly.    The  vice  chancellor 


(h)  Peckford    y.    Peckford,    1    Paige,  (m)  Gerroond  ▼.  Germond,  4  Paiffe, 

274  643. 

(0  Miller  ▼.   Miller,  6  John.  Ch.  Rep.  (n)  Id.  ib. 

91.    See  also  Fishli  T.  Fishli,  2  Lin.  337.  (o)  Germond  t.   Germond,  1    Paige, 

Tbornberry  ▼.  Thornberry,  4  id.  25-2.  83. 

(i)  Lawrence  v.  Lawrence,  supra,  (p)  In  Chan.,  Oct.  21, 1842. 
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having,  at  an  early  stage  of  the  cause,  allowed  the  wife  an  ad  interim 
alimony  of  $2000  a  year.  And  the  chancellor  directed  that  the  annuity 
should  commence  from  the  time  of  filing  the  complainant's  bill — the 
amount  of  the  ad  interim  alimony,  which  had  already  been  paid,  being 
first  deducted  therefrom.  And  that  if  the  annuity  was  not  paid  quarter- 
ly, as  it  should  become  due,  it  should  bear  interest,  and  should  still  be- 
long to  the  wife,  as  her  separate  property,  with  power  to  her  to  dispose 
of  it  as  she  pleased,  at  her  death,  if  her  husband  should  survive  her  by 
an  instrument  in  the  nature  of  a  wilL 

The  chancellor  also  decided  that  in  a  suit  for  a  separation,  the  court 
has  power  to  decree  a  provision  for  the  alimony  of  the  wife,  which  shall 
continue  beyond  the  life  of  the  husband. 

How  applied  for,]  When  in  a  suit  for  a  divorce,  or  a  separation,  the 
defendant  has  entered  an  appearance,  the  application  for  alimony  and 
expenses  should  be  made  upon  petition,  after  due  notice  to  the  opposite 
party.(gr) 

The  amount  may  be  settled  by  the  court,  Without  a  reference,  when- 
ever the  facts  are  sufficiently  befooe  it.(r)  In  general,  however,  a  ref- 
erence is  directed. 

/    The  question  of  the  guilt  or  innocence  of  the  wife  will  not  be  entered 

/  into  in  settling  this  allowance,  by  hearing  conflicting  affidavits.(s)    She 

I    must,  however,  in  her  petition  for  alimony,  deny  the  adultery,  or  show 

\    some  valid  defence  to  the  husband's  suit;  unless  she  has  denied  it  on 

^  oath  in  her  answer.(/) 

Costs.]  Where  the  wife  has  no  separate  estate,  no  (^cree  can  be  made 
against  her  in  favor  of  her. husband,  for  costs.(ti)  But  if  the  decree  is 
in  her  favor,  costs  may  be  decreed  against  the  husband.(v) 


(q)   Longfellow      v.      Longfellow,      1  (t)  Osgood  ▼.  Osgood,  supra.    Wood 

Clarke,  344.  v.  Wood,  supra.               ^ 

(r)  Hammond  v.   Hammond,  1  id.  151.  (u)  Wood  v.    Wood,    2  Paige,  454. 

Monroy  v.  Monroy,  1  Edw.  383.  De  Rose  v.  De  Rose,  Hopk.  100. 

(s)  Wood    y.    Wood,    3    Paige,    114.  {v)  De  Rose  ▼.  De  Rote,  ntjwa. 
Osgood  Y.  Osgood^  id.  63 L 
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CHAP,    VIIL 


CONTEMPTS. 

SeeL  1.  Nat€jiic  ano  Kinds. 

2.  DisoBETiNO  Order  for  payment  op  Money. 

3.   CONTCMPTS  OTHER  THAN  FOR  NON-PAYMBNT  OF  MoNEY. 

4.  How  Punished. 

B.  Effect  op. 

£l  How  Cleared,  Waived,  or  Discharged 


SECTION    I. 


nature  and  kinds. 


WacRB  ^  party,  having  been  duly  served  with  a  subprnnoj  neglects  or 
refnses  to  appear,  he  is  said  to  have  incurred  a  contempt  of  the  court* 
And  80  he  does,  if,  having  appeared,  he  refuses  to  answer,  or  to  obey 
aoy  decree  or  order  of  the  court. 

Contempts  of  the  nature  above  alluded  to  are  styled  ordinary  con^ 
tempts,  or  contempts  in  process ;  and  as  they  merely  relate  to  the  trans* 
actions  between  party  and  party,  the  offender  may  purge  his  contempt 
by  performing  the  act  required,  and  paying  whatever  costs  may  have 
been  occasioned  by  his  neglect(a) 

Contempts  for  not  obeying  the  process  of  siApcsna  have  been  already 
treated  of  in  the  ciiapter  relating  to  *<  Process  for  appearance  f{b)  and 
contempts  in  refusing  to  answer,  in  the  chapter  respecting  "  Proceed- 
ings to  compel  an  answer.''(c) 


(a)  1  Dan.  579.  (c)  Vol.  I.  p.  87. 

(b)  Vol.  I.  p.  48. 
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There  is  another  species  of  contempt  in  which  the  dignity ^of  the 
court  is  chiefly  concerned,  and  which  cannqt  be  purged  by  mere  satis- 
faction to  the  party,  but  may  be  the  subject  of  punishment,  by  the  in- 
fliction of  imprisonment  or  fine.  These  are  called  extToordinary  con- 
tempts ]{d)  and  will  claim  our  attention  in  this  chapter. 

It  is  provided  by  the  revised  statutes,  that  every  court  of  record  shall 
have  power  to  punish,  by  fine  and  imprisonment,  or  either,  any  neglect 
or  violation  of  duty,  or  any  misconduct,  by  which  the  rights  or  remedies 
of  a  party  in  a  cause  or  matter  depending  in  such  court  may  be  defeated, 
impaired,  impeded,  or  prejudiced,  in  the  following  cases :  1.  All  attor- 
neys, counsellors,  solicitors,  clerks,  registers,  sherifis,  coroners,  and  all 
other  persons  in  any  manner  duly  selected  or  appointed  to  perform  any 
judicial  or  ministerial  services,  for  any  misbehavior  in  such  office 
or  trust,  or  for  any  wilful  neglect  or  violation  of  duty  therein ; 
for  disobedience  of  any  process  of  such  court,  or  of  any  lawful  or- 
der thereof,  or  of  any  lawful  order  of  a  judge  of  such  court,  or  of 
any  officer  authorized  to  perform  the  duties  of  such  judge ;  2.  Parties 
to  suits,  for  putting  in  fictitious  bail  or  sureties,  or  of  any  deceit  or 
abuse  of  the  process  or  proceedings  of  the  court ;  3.  Parties  to  suits, 
attorneys,  counsellors,  solicitors,  and  all  other  persons,  for  the  non-pay- 
ment of  any  sum  of  money  ordered  by  such  court  to  be  paid,  in  cases 
where  by  law  execution  cannot  be  awarded  for  the  payment  of  such  sum ; 
and  for  any  other  disobedience  to  any  lawful  order,  decree  or  process 
of  such  court ;  4.  All  persons  for  assuming  to  be  officers,  attorneys, 
solicitors,  or  counsellors  of  any  court,  and  acting  as  such  without  au- 
thority ;  for  rescuing  any  property  or  persons  which  shall  be  in  the 
custody  of  any  officer,  by  virtue  of  process  issued  from  that  court;  for 
unlawfully  detaining  any  witness  or  party  to  a  suit  while  going  to,  re- 
maining at,  or  returning  from,  the  court  where  such  suit  shall  be  noticed 
for  trial ;  and  for  any  other  unlawful  interference  with  the  process  or 
proceedings  in  any  action  ;  5.  All  persons  summoned  as  witnesses,  for 
refusing  or  neglecting  to  obey  such  summons,  or  to  attend,  or  be  sworn, 
or  answer  as  such  witness.(e) 

The  8th  subdivision  of  the  same  section  embraces  all  other  cases 
where  attachments  and  proceedings  as  for  contempts,  have  been  usually 
adopted  and  practiced  in  courts  of  record  to  enforce  the  civil  remedies 
of  any  party  to  a  suit  in  such  court,  or  to  protect  the  rights  of  any  such 
party. 

The  revised  statutes,  in  another  place,  specify  certain  acts  committed 


{d)  I  Dan.  572.  (e)  2  R.  S.  534,  ^  1. 
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in  the  immediate  view  and  presence  of  any  court,  which  may  be  pmiish* 
ed  as  criminal  contempts.(/) 

Under  the  above  sections  of  the  statute,  extraordinary  contempts  may 
be  divided  into  two  classes:  1.  Disobeying  an  order  for  the  payment  of 
money ;  and  2.  Contempts  other  than  for  non-payment  of  money. 


SECTION   II. 


DISOBEYING    ORDER   FOR   PAYMENT    OF    MONEY. 

The  Statutes  also  provides,  that  when  any  rule  or  order  of  a  court  shall 
have  been  made  for  the  payment  of  costs,  or  any  other  sum  of  money 
and  proof  by  affidavit  shall  be  made  of  the  personal  demand  of  such  sum 
of  money  and  of  a  refusal  to  pay  it,  the  court  may  issue  a  precept  to 
commit  the  person  so  disobeying  to  prison,  until  such  sum,  and  the  costs 
and  expenses  of  the  proceeding,  be  paid.(^) 

The  171sl  rule  directs,  that  where  a  party  is  directed  to  pay  the  costs 
of  any  interlocutory  proceedings,  and  no  time  of  payment  is  specified  in 
the  order,  he  shall  pay  them  within  twenty  days  after  the  filing  of  the 
taxed  bill  and  affidavit,  and  service  of  a  copy  of  the  order  and  of  such 
taxed  bill ;  or  if  a  gross  sum  is  specified  in  the  order,  within  twenty 
days  after  service  of  a  certified  copy  of  the  order.  And  if  he  neglects 
or  refuses  to  pay  such  costs  within  the  twenty  days,  or  the  time  speci- 
fied in  the  order,  the  adverse  party,  on  affidavit  of  the  personal  service 
of  such  copies  and  a  demand  of  payment,  and  that  such  costs  have  not 
been  paid,  may  have  an  ex  parte  order  to  commit  the  delinquent  party 
to  prison.(A) 

The  chancellor  has  decided  that  to  authorize  the  issuing  of  a  precept 
to  commit  a  party  to  prison  for  the  non-payment  of  interlocutory  costs, 
&c.  a  personal  demand  of  the  party  himself  is  necessary  \  and  that  a  de- 
mand of  his  solicitor  in  the  suit  is  not  sufficient.(t) 

A  party  who  is  committed  to  jail  on  a  precept  for  the  non-payment  of 
costs,  or  other  sum  of  money,  is  not  exempt  from  imprisonment,  under 
the  act  to  abolish  imprisonment  for  debt,  but  he  is  entitled  to  the  jail 


if)  d  R.  S.  278,  ^  10.  (A)  See  also  Chapmao  v.  Monsoo,  3 

ig)  Id.   535,^  4.    See  also  Laws  of    Pai|2C,  347. 
1S43,  chap.  9.  (0  Lorton  t.  Seaman,  9  id.  600. 


272  PROCEEDINGS  IN  SPECIAL  CASES.  [Book  V. 

liberti-^/fc)  It,  however,  he  is  committed  for  the  non-payment  of  a 
fine  imposed  upon  him  by  the  court  upon  a  conviction  for  a  contempt, 
he  must  be  confined  within  the  walls  of  the  prison.(/) 

It  has  been  held,  that  the  article  of  the  revised  statutes  authorizing 
the  court  to  discharge  an  imprisoned  defendant  from  imprisonment,  upon 
his  executing  an  assignment  of  his  property  for  the  benefit  of  the  party 
at  whose  suit  he  is  confined,  (2  R.  S.  31,)  extends  to  a  precept  or  exe- 
cution for  the  collection  of  money  only,  issued  out  of  this  court.  But  the 
statute  does  not  authorize  the  discharge  of  a  party  in  execution  for  a 
fine  imposed  for  a  contempt  of  court,  or  where  he  is  committed  for  the 
non-performance  of  some  act  or  duty  which  it  is  in  his  power  to  per- 
form.(m)  By  the  "  act  for  tlie  relief  of  persons  imprisoned  for  con- 
tempts in  certain  cases,"  however,(n)  the  court  or  tribunal  ordering  an 
imprisonment  for  a  contempt,  is  authorized,  in  its  discretion,  (in  cases 
of  inability  to  perform  the  requirements  imposed,)  to  relieve  the  party 
imprisoned,  in  such  manner  and  upon  such  terms  as  it  shall  deem  just 
and  proper. 

Where  the  order  is  for  the  payment  of  money  other  than  costs,  the 
order  should  specify  the  time  within  which  the  money  is  to  be  paid. 

If  the  persom  who  serves  the  order  and  makes  the  demand,  is  not  the 
complaimant  himself,  he  should  be  furnished  with  an  authority  to  receive 
the  money. (o) 

If  a  solicitor  collects  money  for  his  client,  which  he  refuses  to  pay 
over,  the  court  may  enforce  the  payment  of  the  money  by  a  commit- 
ment for  a  contempt.(p) 

It  will  be  observed  the  third  subdivision  of  the  section  of  the  statute 
respecting  proceedings  as  for  contempts,  (2  R.  S.  534,  ^  1,  ante,  p.  270,) 
seems  to  limit  the  power  of  the  court  to  commit  a  party  for  the  non- 
payment of  any  sum  of  money  ordered  to  be  paid,  to  those  cases  where, 
by  law,  an  execution  cannot  be  awarded  for  the  collection  of  such  sum. 
But,  by  the  eigth  subdivision,  proceedings  as  for  contempt  may  be  re- 
sorted to  in  all  cases  where  attachments  and  proceedings  as  for  con- 
tempts have  been  usually  adopted  and  practiced  in  courts  of  record,  to  en- 
force the  civil  remedies,  or  to  protect  the  rights  of  any  party  to  a  suit. 
And  by  the  practice  of  the  court,  previous  to  the  revised  statutes,  the  rem- 
edy of  the  party  might  have  been  enforced  in  all  cases  by  attachment  or 


(k)  Patrick  t.  Warner,  4  Paige,  397.         (n)  Laws  of  1843,  p.  8. 
People  T.  Benneu,  id.  882.  (o)  Wilkins  r.  Stevens,  19  Yes.  117. 

(/)  People  ▼,  Bennett,  sunra.  (p)  Matter  of  Bleakley,  5  Paige,  311. 

(m)    Van   Wexel    t.    Van   Wesel,   3 
Paige,  38. 
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process  of  sequestration  ;  although  the  court  was-  authorized  to  enforce 
the  performance  of  its  decrees  by  a  common  law  execution  against  the 
property  or  the  body  of  the  party  against  whom  the  decree  was  made, 
as  is  provided  for  by  the  revised  statutes.  It  was  accordingly  decided 
by  the  chancellor,  in  the  case  of  Brockway  v.  Copjhiq)  that  where,  upon 
an  appeal  by  a  defendant  from  an  interlocutory  order  of  a  vice  chancal 
lor,  such  decision  is  reversed,  with  costs,  and  no  order  is  obtained  to 
remit  the  proceedings  to  the  vice  chancellor,  the  defendant  may  either 
cause  the  order  to  be  enrolled,  and  obtain  an  execution  for  his  costs  on 
the  appeal,  or  he  may  proceed  as  for  a  contempt,  and  apply  for  an  at^ 
tachment  against  the  complainant  for  the  non-payment  of  the  costs. 


SECTION  ill. 

CONTEMPTS   OTHER    THAN    FOB  NON-PAYMENT   OF  MONEY. 

Cases  of  contempt]  The  contempts  coming  under  this  head,  as  spe- 
cified in  the  statute,  have  been  already  mentioned,  so  far  as  they  relate 
to  the  court  of  chancery.  It  may  perhaps  be  useful  in  this  place  to  refer 
to  some  of  the  decisions  also.  In  the  case  of  Ditis  v.  Merle,{r)  an  ap- 
plication was  made  to  punish  a  party  as  for  a  contempt,  for  breaking 
open  seals  affixed  to  certain  parts  of  books  produced  before  a  master. 
At  first  the  chancellor  was  inclined  to  think  that  the  section  of  the  stat- 
ute which  defines  criminal  contempts,  (2  R.  S.  278,  ^  10,)  had  deprived 
the  court  of  the  power  of  punishing  the  act  complained  of.  But  he 
finally  decided  that  it  was  a  case  provided  for  in  the  second  and  eight 
subdivisions  of  the  first  section  of  the  article  respecting  contempts,  (2 
R.  S.  534 ;)  as  it  was  an  abuse  of  the  proceedings  of  the  court,  and  the 
rights  of  the  adverse  party  were  also  materially  involved. 

So  where  properly  is  rightfully  in  the  hands  of  a  receiver,  it  is  in  the 
custody  of  the  court,  and  cannot  be  distrained  upon  for  rent,  without 
permission  of  the  court ;  and  any  person  who  takes  the  property  out  of 
the  possession  of  the  receiver,  without  such  permission,  after  he  has  notice 
that  the  receiver  holds  it  in  the  character  of  receiver,  is  guilty  of  aeon* 


(q)  3  Paige,  678.  (r)  Id.  494. 
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temft(s)  And  the  same  principles  are  applicable  to  any  other  inter- 
ference with  the  possession  of  a  receiver,  sequestrator,  committee  or 
custodee,  who  holds  property  as  the  officer  of  this  court ;  as  his  posses- 
sion is  in  law  the  possession  of  the  court  itself.(/) 

It  is  also  a  contempt  of  the  court  to  insult  a  suitor  or  his  counsel 
while  attending  iu  the  master's  office.(t/)  A  counsel  who  signs  a  plead- 
ing containing  scandalous  or  impertinent  matter,  is  guilty  of  a  con- 
tempt.(t7)  And  if  the  property  of  a  lunatic  is  under  the  control  of  the 
court  of  chancery,  in  ^the  hands  of  a  committee,  it  is  a  contempt  for  a 
plaintiff  in  a  suit  at  law  to  interfere  with  the  property  on  a  judgment 
and  execution  against  the  lunatic,  or  to  commence  a  suit  at  law  against 
him  without  the  consent  of  the  court.(t^)  So  if  a  person  interferes  with 
the  property  of  a  lunatic,  &c.  after  he  is  informed  of  the  institution  of  • 
proceedings  to  declare  his  incompetency.(ar) 

The  breach  of  an  injunction  regularly  issued  is  likewise  a  contempt. 
And  in  a  proceeding  against  a  party  therefor,  the  court  will  not  look 
into  the  merits  of  the  cause  in  which  the  injunction  issued.(y)  Nor  is 
it  any  answer  to  a  proceeding  for  such  contempt,^  so  far  as  the  rights  of 
the  adverse  party  are  concerned,  that  the  breach  was  committed  wider 
the  advice  of  counsel.(z)  A  party  will  be  in  contempt  for  a  breach  of 
injunction,  if  the  officer  by  whom  the  writ  was  allowed  acted  within  his 
powers  and  jurisdiction,  and  under  the  rules  of  the  court ;  although  it 
was  erroneously  granted,  and  for  an  insufficient  cause.  But  the  court 
will  take  into  consideration  the  fact  that  the  injunction  was  erroneously 
granted,  and  without  sufficient  equity  to  sustain  it,  in  determining  the 
extent  of  the  punishment  to  be  imposed  upon  the  party  violating  it.(a) 

If  the  master  directs  the  defendant  in  a  creditor's  suit  to  deliver  to  the 
receiver  the  possession  of  his  property,  the  defendant,  unless  he  applies 
to  the  court  to  review  the  decision,  may  be  compelled  by  process  of 
contempt  to  comply  with  master's  directions.(6)  But  a  defendant 
in  a  suit  of  that  kind  is  not  in  contempt  for  peglecting  to  deliver 
over  property  to  the  receiver,  where  the  property  is  claimed  to  be' in  the 
possession  of,  and  to  belong  to,  a  third  person  ;  unless  the  master  has 


(«)  Noe  ▼.  Gibson,  7  Paige,  513.  («)  L^Amoureaz  ▼.  Crosby,  niprn. 

(0  Id.  ib.  (y)    People  v.   Spauldiog,  2    Paige, 

(u)  French  t.   French,  1   Hogan,  138.  326. 

(v)  Somers  ▼.  Torrey,  5  Paige,  54.  {z)  Hawley  v.  Bennett,  4  id.  163  ;  and 

{w)  Matter  of  Heller,  3  id.   199.    Mat-  see  Rogers  v.  Paterson,  id.  450. 
ter  of  Hopper,  5  id.  489.     L'Amoureux        (a)  Sullivan  v.  Judah,  4  Paige,  444. 
V.  Crosby,  2  id.  422.  (b)  Parker  r.  Browning,  8  Paige,  388. 
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decided  that  such  property  belongs  to,  and  is  under  the  control  cf,  the 
defeQdant.(c) 

The  advice  of  counsel  cannot  protect  a  party  in  disobeying  an  order 
of  the  court,  or  prevent  the  adverse  party,  whose  remedy  is  impaired  or 
impeded  by  such  disobedience,  from  proceeding  as  for  a  contempt  to 
compel  a  compliance  with  the  order.(c2) 

A  party  is  in  contempt  for  not  obeying  an  order  served  on  his  solici- 
tor, if  knowledge  of  such  service  was  brought  home  to  him,  in  the 
same  manner  as  if  the  order  had  been  served  on  him  personally.(6)  So 
if  the  party  is  informed  of  an  order  for  an  injunction,  by  a  person  who 
was  in  court  at  the  time  it  was  granted,(/)  or  if  he  has  personal  no- 
tice of  the  order,  by  being  himself  present  in  court  when  it  was  made.(g^) 

Methods  of  proceeding  for.]  The  statute  allows  two  modes  of  pro- 
ceeding against  parties  as  for  contempt,  to  enforce  civil  remedies — (i.  e. 
in  all  cases  except  where  the  contempt  was  for  the  non-payment  of 
money) — viz.  by  attachment  to  bring  the  party  into  court  to  answer  for 
the  alleged  contempt,  or  by  an  order  for  the  accused  to  show  cause  why 
he  should  not  be  punished  for  his  alleged  misconduct.(A) 

1^/.  Bi/  atiachmerU.  If  the  party  complaining  of  the  alleged  mis- 
conduct intends  to  proceed  by  attachment,  in  the  first  instance,  he  must 
lay  a  foundation  therefor  by  affidavits,  or  other  evidence,  showing  that 
the  party  is  in  contempt.(t)  For  the  statute  directs  that  in  the  case  of 
any  contempt  not  committed  in  the  immediate  vie\^  and  presence  of  the 
court,  the  court  shall  be  satisfied  by  due  proof,  by  affidavit,  of  the  facts 
charged.(A;)  And  it  is  requisite  that  a  copy  of  such  affidavits  be  served 
on  the  party  accused,  a  reasonable  time  to  enable  him  to  make  his  de- 
fence ;  except  in  cases  of  disobedience  to  any  rule  or  order  requiring 
the  payment  of  money,  and  of  disobedience  to  a  subp(Bna.(/) 

An  attachment  will  be  issued  whenever  the  affidavits  in  relation  to 
the  alleged  contempt  are  conflicting ;  in  order  to  enable  the  complain- 
ant to  compel  the  attendance  of  witnesses  to  prove  the  facts.(m) 

The  order  for  the  attachment  should  not  contain  an  adjudication  that 
the  defendant  has  been  guilty  of  the  contempt.  It  should  merely  direct 
the  issuing  of  the  attachment,  or  only  declare  that  it  appears  to  the 


(c)  Cassflear  ▼.  Simons,  8  Paiffe,  873.  (h)  The  Albany  City  Bank  ▼.  Soher- 

(rf)  Rogers  v.  Paierson,  4  id.  460.  merhorn,  9  Paige,  372.    2  R.  S.  636, 

(«)  People  ▼.  Brower,  4  Paige,  405.  ^  6. 

(/)  Hull  ▼.  Thomaa,  3  Edwr.  236.  (0  Id.  ib. 

(g)  Osborne  v.  Tenant,  14  Ves.    136.  (k)  2  R.  S.  635,  &  3. 

Van  Sandaa  v.  Rose,  2  Jac.  &  W,  264.  (/)  Id.  ib. 

Rider  v.  Kidder,  12  Ves.  202.  {m)  McCrcdie  v.  Senior,  4  Paige.  S7S 
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court  there  is  probable  cause  for  the  issuing  of  an  attachment  to  bring 
the'  defendant  before  the  court  to  answer  as  to  the  alleged  con- 
tempt.(n) 

The  statute  contains  a  provision,  that  whenever  a  rule  shall  have  been 
entered  in  any  court,  according  to  the  practice  thereof,  requiring  any 
officer  or  other  person  to  whom  any  process  of  the  court  has  been  di- 
rected and  delivered,  to  return  the  same,  an  attachment  for  disobedience 
of  such  rule  may  issue  without  special  application  to  the  court.(o) 

Baii.  Whenever  an  attachment  is  issued  by  the  special  order  of  the 
court,  under  the  provisions  of  the  statute,  the  court  must  direct  the  pen- 
alty in  which  the  defendant  shall  give  bond  for  his  appearance  to  an- 

Bwer.(p) 

Proceedings  on  return  of  aiiackment.  If  the  party  alleged  to  be  in 
contempt  is  unable  to  travel,  or  to  attend  the  court  personally,  from 
sickness  or  otherwise,  it  will  be  a  sufficient  excuse  for  not  bringing  him 
before  the  court.(y) 

If  the  attachment  is  returned  served,  and  the  defendant  does  not  ap- 
pear, the  court  may  either  award  another  attachment,  or  may  order  the 
bond  taken  on  the  arrest  to  be  prosecuted,  or  both.(r) 

When  the  party  is  brought  up  on  the  return  day,  if  he  has  given  bail, 
the  bond  will  remain  in  force,  until  the  court  makes  some  order  in  re- 
lation to  it  If  there  is  no  bail,  the  sheriff  who  brings  him  up  must  de- 
tain him  in  custody  until  some  order  is  made  in  the  premises  ]{s)  or  he 
may  be  then  bailed.(/) 

Interrogatories,  Upon  the  defendant  appearing,  or  being  brought 
into  court,  if  he  does  not  admit  the  contempt  charged  against  him,  the 
chancellor  must  cause  interrogatories  to  be  filed,  specifying  the  facts 
and  circumstances  alleged  against  such  defendant,  and  requiring  his  an- 
swer thereto  ;  to  which  the  defendant  must  make  written  answers  on 
oath,  within  such  reasonable  time  as  the  court  shall  allow.  The  court 
may  receive  any  affidavits  or  other  proofs  contradictory  of  the  answers 
of  the  defendant,  or  in  confirmation  thereof;  and  upon  the  original  affi- 
davits, such  answers,  and  such  subsequent  proof,  must  determine  wheth- 
er the  defendant  has  been  guilty  of  the  contempt.(ii) 

A  copy  of  the  interrogatories  should  be  served  upon  the  defendant 


(ft)  MoCrodie  ▼.  Senior,  4  Paige,  378.        (s)  Id.  536,  ^  IS.     Lovett  ▼.   Rogers, 

(o)  S  R.  S.  536,  ^6.  3  Paitte,  103. 

(p)  Id.  536,  ^  10.  (0  Matter  of  Vanderbilt,  4  John.  Oh. 

(a)  Id  540  ^'37'  Rep.  57.     Cary's  Rep.  100. 

<r)  Id.  539.  ^  %7  («)  '^  R-  *^-  S3S,  ^  19. 
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In  the  case  of  The  People  v.  Rogers,{v)  the  court  directed  the  relators 
to  Ale  interrogatories  in  relation  to  the  contempt,  specifying  the  facts 
and  circumstances,  and  to  serve  a  copy  upon  the  defendant ;  and  that 
the  defendant  put  in  written  answers  upon  oath,  and  file  the  same  with- 
in twenty-four  hours. 

The  interrogatories  must  be  filed,  and  answers  thereto  obtained, 
before  the  court  can  make  a  final  order ;  unless  the  accused,  upon 
being  brought  into  court  upon  the  attachment,  admits  the  contempt 
as  charged.(ti7) 

Reference  to  examine  party.  It  is  the  usual  practice  tadirect  a  refer- 
ence to  a  master  to  examine  the  defendant  upon  the  interrogatories  and 
other  proof^  and  to  certify  as  to  the  contempt.  This  has  been  done  in 
two  eases  at  least.(x)  In  the  case  of  Cumming  v.  Waggoner^  referred 
lo  in  the  note,  the  court  decided  that  upon  such  a  reference,  by  which 
the  master  was  directed  to  examine  the  defendant  on  interragatories, 
and  to  take  such  other  proof  concernin^^  the  contempt  as  should  be  pro- 
duccd  before  him  by  either  party,  the  master  was  not  authorized  to  re- 
ceive the  ex  parte  affidavits  of  witnesses ;  unless  he  was  specially  di- 
rected by  the  order  of  reference  to  receive  such  affidavits  as  proof. 

And  as  a  general  rule,  the  court  will  not  allow  ex  parte  affidavits  to 
be  used  on  such  a  reference ;  but  Vvill  compel  the  parties  to  produce  and 
examine  the  witnesses  before  the  master,  so  that  they  may  be  cross-ex- 
amined by  the  adverse  party .(y) 

If  the  answers  of  the  defendant  to  the  interrogatories  are  short  and 
evasive,  they  may  be  excepted  to ;  and  if  they  appear  to  be  insufficient^ 
the  interrogatories  may  be  sent  back  to  the  master,  that  they  may  be 
fully  answered.(jr) 

2rf.  By  order  to  show  cause.    The  proceedings  by  an  order  to  show 
cause  why  the  party  should  not  be  punished  for  his  alleged  misconduct,  . 
must,  in  the  same  manner  as  the  proceedings  by  attachment,  have  a 
foundation  laid  for  them  by  affidavits  or  other  evidence,  showing  that 
the  accused  party  is  in  contempt.(a) 


(9)  3  Paige,  103.  be  before  the  assistant  register.     In  The 

{w)  The  Albany  City  Bank  ▼.  Scher-  People   ▼.    Rogers,  (2  Paige,    103,)   the 

merhoro,  9  id.  37d.  defendant  was  directed  to  answer  the  in- 

(x)  fifatter  of  Yanderbilt,  4  John.  Ch.  terrogatories   on    oath,   and   file   his  an- 

Rep.  67.     Caroming  ▼.   Waggoner,  7  swers  with  the  register. 

Paige,  603.    In  McCredie  v.  Senior,  (4  (y)  Cumming  v.  Waggoner,  supra. 

id.  381,)  the  chancellor  speaks  of  pro-  (?)  O'Brien  ▼.  English,  Vern  &  Soriv» 

cess  to  compel  thi  attendance  of  witnes-  386.     1  How.  Exoh.  85.     See  further  as 

ses  either  before  the  court  or  a  master;  to  attachment  and   proceedings  on  the  re- 

as  if  either  course  were  proper.    In  Fer-  tarn  thereof.  Vol.  I.,  pp.  5 1,  53. 

lis  ▼.  L*Amoareaz,  (cited  1   Hoflf.  Pr.  (a)  The  Albany  City  Bank  v.  Scher- 

436,)  the  esamiaatioa  was  directed  to  msrhorn,  9  Paige,  372. 
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The  order  to  show  cause,  and  copies  of  the  affidavits  and  other  papers 
on  which  the  application  is  founded,  or  so  much  of  them  as  is  not  al- 
ready in  the  possession  of  the  accused,  must  be  served  on  him,  or  his 
solicitor,  such  length  of  time  before  the  hearing,  as  the  court  may  direct, 
in  the  order.(A)  The  statute  requires  the  order  to  specify  "  some  rea- 
sonable time.''(c) 

The  order  must  be  served  upon  the  party  in  person ;  unless  personal 
service  is  dispensed  with,  on  special  grounds.  This  is  the  general  rule 
as  to  all  orders  on  which  to  found  process  of  contempt.((i) 

If  upon  the  hearing  of  the  order  to  show  cause,  the  defendant  appears 
and  denies  the  contempt,  the  proceedings  must  be  substantially  the  same 
as  upon  the  return  of  an  attachment  against  him.(e)  If  the  party  ne- 
glects to  appear,  at  the  time  appointed,  or  shows  no  sufficient  cause,  the 
court  may  make  a  final  order,  immediately,  adjudging  that  he  has  been 
guilty  of  the  alleged  contempt,  and  awarding  the  proper  punishment  as 
directed  by  statute.(/)  But  if  the  contempt  is  denied,  the  court  may 
discharge  the  order  to  show  cause  ;  or  may  allow  the  prosecutor  to  file 
interrogatories,  and  then  refer  it  to  a  master  to  take  the  answers  of  the 
accused  to  such  interrogatories,  and  to  receive  such  testimony  as  to  the 
alleged  contempt  as  either  party  may  offer  before  him,  and  to  report 
the  answers  to  the  interrogatories,  and  the  testimony  taken  before  him, 
to  the  court.  But  the  proofs  before  the  master,  and  not  merely  his 
opinion  upon  such  proofs,  must  be  reported  to  the  court(^) 

Habeas  corpus,]  If  the  party  charged  with  a  contempt  be  in  the 
custody  of  any  officer,  by  virtue  of  an  execution  against  his  body,  or  by 
virtue  of  any  process  for  other  contempts  or  misconduct,  the  court  may 
award  a  writ  of  habeas  corpus  to  bring  him  up  to  answer  for  such  mis- 
conduct.(A)  And  in  cases  where  a  party  is  entitled  to  an  attachment 
against  a  person  thus  in  custody,  without  the  special  order  of  the  court, 
a  writ  of  habeas  corpus  to  bring  him  up  may  be  allowed  by  any  judge 
of  the  court,  or  by  any  officer  authorized  to  perform  the  duties  of  such 
judge  in  vacation.  Upon  this  writ,  the  sheriff,  in  whose  custody  such 
party  is,  will  be  authorized  to  remove  and  bring  him  before  llie  court, 
and  to  detain  him  there  until  some  order  shall  be  made  for  his  disposi- 
tion.(i) 


(h)  2  R.  S.  635,  &  5.  (/)  The  Albany  City  Bank  v.  Schcr 

(f )  The  Albany  City  Bank  v.  Scher-  merhorn,  ntjfra. 
merhorn,  9  Paige,  373.  (g)   Id.  ib.     McCredie  v.  Senior,  su- 

(d)  Durant  v.  Moore,  2  Rtias.  &  My.  ffra, 

34.    Weston  v.  Faulkner,  2  Price,  2.         {h)  2  U.  S.  536,  &  T. 
Kider  v.  Kidder,  12  Vea.  202.  (i)  Id.  ib.  ^^  8, 9. 

(e)  McCredie  v.  Senior,  4  Paige,  378. 
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SECTION    IV. 


HOW   PUNISHED. 


If  the  court  shall  adjudge  the  defendant  to  have  been  guilty  of  the 
misconduct  alleged,  and  that  such  misconduct  was  calculated  to,  or  ac- 
tually did,  defeat,  impair,  impede,  or  prejudice  the  rights  or  remedies 
of  any  party  in  a  cause  or  matter  depending  in  the  court,  it  shall  pro- 
ceed to  impose  a  fine,  or  to  imprison  him,  or  both,  as  the  nature  of  the 
case  shall  require.(A')  If  an  actual  loss  or  injury  has  been  produced  to 
any  party  by  the  misconduct,  a  fine  shall  be  imposed  sulSicient  to  indem- 
nify such  party,  and  to  satisfy  his  costs  and  expenses ;  which  shall  be 
paid  over  to  him,  on  the  order  of  the  court. (Z) 

In  all  other  cases  the  fine  shall  not  exceed  $250,  over  and  above  the 
the  costs  and  expenses  of  the  proceedings.(m) 

When  the  misconduct  complained  of  consists  in  the  omission  to  per- 
form some  act  or  duty  which  it  is  yet  in  the  power  of  the  defen- 
dant to  perform,  he  shall  be  imprisoned  only  until  he  shall  have  per- 
formed such  act  or  duty,  and  paid  such  fine  as  shall  be  imposed,  and  the 
costs  and  expenses  of  the  proceedings.(n) 

In  all  other  cases,  where  no  special  provision  is  otherwise  made  by 
law,  if  imprisonment  be  ordered,  it  must  be  for  some  reasonable  time, 
not  exceeding  six  months,  and  until  the  expenses  of  the  proceedings  are 
paid ;  and  if  a  fine  be  imposed,  until  such  fine  be  paid.(o) 

In  a  case  of  actual  loss  sustained,  it  may  be  necessary  to  ascertain  the 
amount  by  a  reference.  The  court  first  takes  proofs  of  the  alleged  mis- 
conduct, and  if  it  finds  the  party  guilty,  then  ascertains  the  damage  by 
a  reference,  or  a  further  reference.  It  is  not  proper  to  comprise  the 
whole  inquiry,  as  to  the  misconduct  and  damages,  in  one  order.(p) 

Order  on  convictum.]  The  order  of  the  court  convicting  a  party  of 
a  contempt,  in  a  proceeding  to  enforce  a  civil  remedy,  should  recite  the 
substance  of  the  alleged  misconduct,  the  adjudication  of  the  court  that 


(k)  2  R.  S.  638,  ^  20.  (n)  Id.  ib.  ^  23. 

(/)  Id.  ib.  ^  21.     People  t.  Spalding,  (o)  Id.  ib.  $  25. 

2  Paige,  326.  (pY  The  People  t.  Dygert,    cited   I 

(m)  Id.  ib.  ^  22.  Hoff.  Pr.441. 
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the  accused  has  been  guilty  thereof,  and  that  such  misconduct  was  cal- 
culated to,  and  did,  impair,  defeat,  impede,  and  prejudice  the  rights  or 
the  remedies  of  the  prosecutor,  or  the  parties  in  the  cause.  And  it 
should  direct  the  payment  of  a  fine  sufficient  to  indemnify  the  party  in- 
jured, and  to  satisfy  the  costs  and  expenses  of  the  proceeding.(9)  The 
order  should  not  direct  the  party  to  pay  the  costs  of  the  proceedings,  to 
be  taxed.  But  the  costs  should  be  taxed  and  inserted  in  the  order,  as 
a  part  of  the  fine  imposed  upon  him.(r) 

Where  any  thing  remains  to  be  done  by  the  accused  party  to  pu^ 
his  contempt,  the  order  should  specify  particularly  what  he  is  to  do,  and 
the  manner  in  which  it  is  to  be  done,  to  entitle  him  to  his  discharge 
from  the  commitment,  upon  payment  of  the  fine,  &c.(e)  If  the  party  is 
directed  to  be  imprisoned,  the  order  must  also  specify  the  duration  of 
the  imprisonment.(/) 

Process  of  cammitmeni.]  The  order  having  been  drawn  up  and  en- 
tered, a  process  of  commitment  must  next  be  made  out.  The  statute  di- 
rects that  when  the  misconduct  complained  of  consists  in  the  omission 
to  perform  some  act  or  duty  which  it  is  yet  in  the  power  of  the  party  to 
perform,  the  process  of  commitment  must  specify  the  act  or  duty  to  be 
performed,  and  the  amount  of  the  fine  and  expenses  to  be  paid.(u) 
And  where  the  party  is  directed  to  be  imprisoned  for  a  specified  time, 
or  until  a  fine  be  paid,  the  process  of  commitment  must  express  the  du- 
ration of  the  imprisonment.(t;) 

If  the  process  of  commitment  does  not  show  that  the  def^dant  was 
convicted  of  a  contempt  and  that  the  sum  he  was  ordered  to  pay  was  a 
fine  imposed  upon  him  on  such  conviction,  the  sherifi* cannot  be  punish- 
ed for  allowing  him  the  jail  liberties.(ir) 

Sequestration.]  Where  the  party,  after  being  committed,  perseveres 
in  his  refusal  to  do  the  act  required,  a  sequestration  may  be  issued,  and 
his  servants,  agents,  &c.  may  be  prohibited  from  delivering  his  property 
to  him,  or  applying  it  to  his  use  on  pain  of  contempt.(x) 

Who  may  apply.]  No  person  can  apply  to  the  court  to  punish  a 
party  for  a  breach  of  an  injunction,  in  the  nature  of  a  civil  remedy,  un- 
less he  has  some  interest  in  the  subject  matter  of  the  injunction,  or  has 


(9)  The  Albany  City  Bank  t.  Scher-        (v)  Id.  ib.  ^95. 

merhorn,  9  Paige,  372.  (w)  People  v.  Bennet,  4  Paige,  883. 

(r)Id.  ib.  (x)  People  ▼.  Rogers,  2  Paige,  103. 

(j)  Id.  ib.      2  R.  S.  538,  ^  34.  Edoaunde  t.  Crenshaw,  1  McCord's  Ch. 

(0  Id.  ib.  ^  35.  Rep.  353.     S.  C.  Harp.  Eq.  Rep.  834. 

(u)  3  R.  S.  538,  ^^  33,  34.  Lapton  v.  Hescott,  1  Sim.  &  Sto.  374. 
People  V.  Rodgers,  3  Paige^  103. 
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B  right  to  prosecate  for  the  breach  thereof;  except  in  the  case  of  idiots, 
lanatics,  &c.(y) 

Power  of  court  to  relieve  party  imprisoned.}  It  has  been  already 
meDtioned,  that  under  the  act  of  1843,  the  court  has  power  to  relieve 
a  party  imprisoned  for  a  contempt,  in  case  of  his  inability  to  perform 
the  requirements  imposed.(2;)  This  power  it  did  not  previously  pos- 
sess ;  and  as  the  party  could  not  be  discharged  from  an  imprisonment 
of  this  nature,  under  any  of  the  insolvent  laws,  the  only  method  of  re« 
lief  was  by  an  application  to  the  legislature. 


SECTION  V- 


EEFECT   OF   A    CONTEMPT. 


It  is  a  general  rule,  that  a  party  who  is  in  contempt  cannot  ap* 
ply  to  the  court  for  a  favor.  He  must  first  purge  his  contempt  by 
complying  with  the  former  order  of  the  court.(a)  Until  this  is  done, 
the  court  will  not  grant  an  application  in  his  favor  which  is  not  a  mat- 
ter of  strict  right.(6) 

But  a  party  who  is  in  contempt  for  disobedience  to  an  order  in  one 
cause,  is  not  thereby  precluded  from  making  a  motion  in  another  cause, 
having  reference  to  a  distinct  subject,  although  the  parties  to  such  other 
cause  may  be  the  same.(c)  So  a  party  in  contempt  may  apply  to  tl)e 
court  to  set  aside  proceedings  against  him  which  are  irregular.(c{)  He 
may  therefore  apply  to  discharge  the  order,  by  disobeying  which  the 
contempt  was  incurred,  on  the  ground  of  irregularity  ;  as  where  it  was 
made  pending  an  abatement  of  the  suit.(£)  But  in  such  cases  the  party 
in  contempt  ought  to  confine  his  motion  to  the  object  of  getting  rid  of 
the  order  of  which  he  complains ;  and  if  he  embraces  other  matters  in 
his  notice,  he  will  not  be  allowed  to  go  into  them  until  he  has  shown 
that  the  order  upon  which  his  contempt  was  incurred  was  irregu- 

lar.(/) 


(y)  Hawley  y.  Bennett,  4  Paige,  163.  {e)  Clarke  t.    Dew,    1   Rase.  &  My. 

{z)  Ante,  p.  272.  103. 

{a)  Johnson  ▼.  Pinney,  1  Paige,  640.  (i)  King  t.  Bryant,  3  My.  &  Craig, 

Rogers  ▼.  Paterson,  4  id.  450.     Gilb.  191.     Odell  v.  Hart,  1  Mdl.  492. 

For.   Rom.  102.    Yowles  t.  Young,  9  (e)  WiJson  t.   Metcalfe,   cited  1  Dan, 

Yes.  173.  657.     Hill  v.  Bissell,  Mose.  258. 

ih)  Id.  ib.  (/)  Id.  ib. 

Vol.  IL  36 
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A  complainant  who  is  in  contempt  for  not  paying  the  costs  of  a  mo- 
tion may  still  compel  the  defendant  to  answer  his  bill.(^)  And  ade* 
fendant  in  contempt  for  not  answering  may  move  for  a  commission  to 
take  his  answer.(A) 

It  is  also  to  be  observed,  that  the  circumstance  of  a  party  being  in 
contempt  will  not  prevent  his  being  heard  in  opposition  to  any  special 
application  which  the  other  side  may  make,  upon  notice  duly  served 
upon  him.(i) 

But  a  defendant  who  is  in  contempt,  cannot  move  to  refer  the  bill  for 
impertinence.(A:)  Nor  can  he  put  in  a  demurrer  to  part  of  the  bill,  and 
answer  or  plead  as  to  the  rest.(/)  In  such  a  case  the  proper  course  to 
be  pursued  is,  to  move  that  the  demurrer  be  taken  off  the  file,  and  not 
to  move  that  the  demurrer  may  be  overruled.(w) 

After  an  attachment  for  want  of  an  answer,  it  is  irregular  also  to  file 
a  plea  without  first  tendering  the  costs  of  the  contempt.(n) 

Yet  as  a  party  is  not  considered  as  actually  in  contempt  till  the  at- 
tachment is  sealed,  a  demurrer,  coupled  with  an  answer,  may  be  filed  at 
any  time  before  that  process  has  taken  place.(o) 


SECTION  VI. 

HOW   CLEARED,    WAIVED,   OR   DISCHARGED. 

An  ordinary  contempt  in  process,  as  it  is  a  matter  merely  between 
the  parties,  may  be  cleared  by  the  contemner  doing  the  act  by  the  non- 
performance of  which  the  contempt  was  incurred,  and  paying  to  the 
other  party  the  costs  occasioned  by  his  t;ontumacy.(  p) 

Where  process  has  been  issued  against  a  defendant  in  contempt  for 
want  of  appearance  or  answer,  but  has  not  been  executed,  the  defen- 
dant should  enter  his  appearance  or  put  in  his  answer,  and  pay  or  ten- 


(g)  King  ▼.  Bryant,  3  My.  &  Craig,  186.     Vigers  y.  Aadley,  3  My.  &  Craig, 

101.     Wilson  V.  Bates,  9  Sim.  54.  49. 

(h)  MaiDwaring  t.  Wilding,  3  Mad.  (f7i)Id.  ib. 

41.        »  (n)  Foulkes  v.  Jones,  2  Bear.  274. 

(i)  1  Dan.  657.  (o)  East  India    Co.   v.    Henchman,  3 

[k)  Howard  v.   Newman,   1  Molloy,  Bro.  C.  C.  372.     Sowerby  ▼.  Warder,  2 

221.  Cox,  268. 

(/)  Curzon  v.  De  La  Zooch,  1  Swanst.  (p)  1  Dan.  660. 
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der  the  costs  of  the  contempt,  if  the  amount  can  be  liqaidated.    If  not, 
he  should  tender  such  a  sum  as  will  cover  the  probable  amouat.(^) 

If  the  complainant's  solicitor  accepts  the  costs  so  tendered,  it  will  be 
at  his  own  risk,  if  he  afterwards  puts  the  process  in  execution.  If  he 
refuses  to  accept  the  costs  when  tendered,  the  defendant  must  apply  to 
the  court  for  an  order  that  he  be  discharged  ;  otherwise  the  contempt 
will  continue.(r) 

Where  the  process  has  been  carried  into  effect,  and  the  defendant  is 
in  actual  custody,  he  cannot  be  discharged  without  an  order,  to  be  ob- 
tained either  upon  motion  or  petition. (^) 

If  process  of  contempt  has  been  issued  against  a  defendant  for  want 
of  an  answer,  he  is  entitled  to  be  discharged  from  his  contempt  imme- 
diately upon  his  putting  in  an  answer,  and  paying  or  tendering  the 
costs  of  his  contempt  ]{t)  and  the  court  will  not  detain  him  in  custody 
till  the  sufficiency  of  his  answer  has  been  decided  upon  ]{u)  unless  he 
has  already  put  in  three  answers  which  have  been  reported  insufficient. 

If,  after  answer  put  in,  the  complainant  accepts  the  answer,  or  takes 
a  step  in  the  cause,  he  waives  the  contempt,  and  cannot  renew  the  pro- 
cess or  take  any  other  advantage  of  it.(t7)  Thus,  if  the  complainant 
moves  upon  an  admission  in  the  answer,  he  waives  the  contempt.(u?)  So 
if  he  replies  to  the  answer.(ar) 

But,  to  have  the  effect  of  a  waiver  of  the  contempt,  the  step  taken 
must  be  in  the  cause  itself  in  which  the  contempt  was  incurred.  There- 
fore, where  a  complainant  was  iri  contempt  for  the  non-payment  of 
some  costs,  the  filing  of  a  cross  bill  by  the  defendant  was  held  not  to  be 
a  waiver  of  the  contempt  by  the  defendant,  so  as  to  permit  the  com- 
plainant to  make  a  motion  in  his  own  cause.(2/) 

Where  a  process  of  contempt  has  been  irregularly  issued,  the  defen- 
dant should,  by  motion  or  petition,  apply  to  the  court  to  set  aside  or  dis- 
charge it,  with  costs.(z)  And  as  has  been  already  stated,  the  circum- 
stance of  his  being  in  contempt  will  not  preclude  his  making  such  an 
application.(a) 

An  application  of  this  nature  should  be  supported  by  affidavits  of  the 


(g)  I  Dan.  660.     Broughlon  v.  Mar-  (v)   I  Dan.  663. 

tyn,  4  Bro.  C.  C.  296.  (w)  Hoskins  7.  Lloyd,  1  Sim.  &  Stu. 

(r)  Green  ▼.  Thomson,  1  Sim.  &  Stu.  393. 

131.     Grayy.  Campbell,  1  Ross.  &  My.  (x)  Anon,,  15  Yes.  174. 

323.  (y)  Gompertz  v.  Best,  1  Young  &  C. 

(s)  1  Dan.  660.  619. 

(t)  Id.  661.  iz)   1  Dan.  666. 

(u)  Dapont  ▼.  Ward,  1  Dick.   133.  (a)  See  ante,  p.  281. 
Child  Y.  Brabaon,  iVes.  110. 
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circumstances ;  and  the  court  will  either  decide  the  matter  on  such  affi* 
davits,  or.  will  refer  it  to  a  master  to  inquire  into  the  regularity  of  the 
proceeding.(6) 

If  a  party-  wishes  to  discharge  a  process  for  irregularity,  he  must 
make  his  application  before  he  complies  with  it ;  otherwise  he  will  be 
considered  as  waiving  the  irregularity.(c) 

The  court  will  not  interfere  to  relieve  parties,  upon  the  terms  of  their 
paying  costs,  from  process  of  contempt  issued  regularly  and  without 
any  breach  of  good  Mih.{d) 


CHAP.    IX. 

PARTITION  SUITS. 

Sect.  1 .  When  Proper,  and  how  Commenced. 

2.  Parties  to. 

3.  Bill  or  Petition. 

4.  Proceedings  for  Partition. 
6.  Proceedings  for  a  Sale. 

6.  Miscellaneous  Matters. 


SECTION  I. 


WHEN   PROPER,   AND   HOW  COMMENCED.      * 

Jurisdiction.]  The  revised  statutes  contain  a  provision  that  when 
several  persons  shall  hold  and  be  in  possession  of  any  lands,  tenements, 
or  hereditaments,  as  joint  tenants  or  as  tenants  in  common,  in  which  one 
or  more  of  them  shall  have  estates  of  inheritance,  or  for  life  or  lives,  or 


(b)  1  Dan.  665.    James  v.  PhUips,  3    Nanglo,    id.    669.     Bound  t.    Wells,    8 
P  Wms  657.  Mad.  434. 

\c)  Anon.,  3   Alk.  667.    Floyd  r.        (d)  Heaton  t.  Tipton,  1  Rose.  323. 
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for  years,  any  one  or  more  of  such  persons,  being  of  full  age,  may  ap- 
ply by  petition  to  certain  common  law  courts  therein  mentioned,  for  a 
dimioD  and  partition  of  such  premises,  according  to  the  respective 
Tights  of  the  parties  interested,  and  for  a  sale  of  the  premises,  if  a  par- 
tition cannot  be  made  without  great  prejudice  to  the  owners.(a) 

Another  section  gives  the  court  of  chancery  the  same  power  to  de- 
cree partition  and  sales  of  lands,  &c.  as  is  conferred  upon  the  common 
law  courts  by  the  above  section.(6)  This  court  has  therefore,  a  concurrent 
jurisdiction  with  the  courts  of  law,  in  suits  of  this  nature,  and  an  objec- 
tion that  a  perfect  remedy  may  be  obtained  at  law  cannot  be  sustained.(c} 

Title  of  complainant.]  A  bill  for  partition  does  not  lie  where  the 
defendant  is  in  possession,  claiming  adversely.(c{)  Nor  will  a  bill  for 
that  purpose  be  sustained  where  the  title  is  denied,  or  is  not  clearly  es- 
tablished, or  depends  on  doubtful  fticts  or  questions  of  law.(e)  If  the 
legal  title  is  disputed  and  doubtful,  the  course  is  to 'send  the  complain- 
ant to  a  court  of  law  to  have  his  title  first  establi8hed.(/)  The  court, 
however,  may,  when  the  title  is  denied  or  doubtful,  retain  the  bill,  to 
give  the  party  an  opportunity  to  establish  his  title  at  law.(^} 

As  a  general  rule,  a  bill  for  partition  may  be  filed  by  one  tenant  in 
common  out  of  possession  against  another  who  is  in  possession  of  the 
whole  estate ;  for  the  possession  of  one  is  the  possession  of  alL(A}  But 
if  there  has  been  an  actual  ouster  of  the  complainant  by  his  co-tenant, 
or  if  the  land  is  held  adversely,  he  must,  it  seems,  regain  the  actual  seisin 
by  ejectment,  before  he  can  sustain  a  suit  for  partition.(f ) 

A  complainant  may  come  into  this  court,  however,  for  partition  upon 
an  equitable  title ;  and  where  the  question  arises  on  an  equitable  title  set 
up  by  the  defendant,  this  court  must  decide  on  the  titIe.(A:) 

Where  lands  leased  for  a  term  of  years  are  owned  by  several  persons 
as  tenants  in  common,  both  of  the  rent  and  of  the  reversion,  a  bill  for 
partition  may  be  sustained.  But  a  sale  of  the  lands,  under  the  decree, 
must  be  made  subject  to  the  rights  of  the  lessees ;  who,  by  the  sale 
will  become  the  tenants  to  the  purchaser  of  the  rents  and  reversion.(/) 


(a)  2  R.  8.  317,  ^  1. 

(b)  Id.  329,  ^  81,  (origr.  ^  79.) 

(c)  Jenkins  ▼.  Van  Schaack,  3  Paige, 
245. 

(d)  Martin  ▼.  Smith,  Harper's  Eq.  R. 
106. 

(e)  Wilkin  T.  Wilkin,  1  John.  Ch.  R. 
111.     Straughan  v.  Wright,  4  Rand.  493. 

(/)  Cox  V.  Smith,  4  John.  Ch.  Rep. 
271.  Phelps  T.  Green,  3  id.  302.  Jen* 
kins  T.  Van  Schaack,  3  Paige,  245. 


0^)  Wilkin  V.  Wilkin,  and  Stranghan 
T.  Wriffht,  supra. 

(h)  fiitchcock  t.  Skinner,  1  Hoff.  R. 
21. 

(0  Jenkins  r.  Van  Schaack,  3  Paige, 
245.  Clapp  T.  Bromagham,  9  Cowen, 
530. 

(k)  Coxe  V.  Smith,  supra.  Hitch- 
cock V.  Skinner,  supra. 

(fi  Woodworth  v.  Campbell,  5  Paige, 
518. 
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Partition,  when  state  is  interested.]  Where  any  lands  or  tenements 
are  held  by  the  people  of  this  state,  and  by  any  individuals  as  tenants  in 
common,  proceedings  for  the  partition  thereof  may  be  had  against  the 
people  in  the  same  manner  as  against  individuals ;  and  the  like  orders 
and  decrees  may  be  had^  The  petition  and  other  notices  required  to  be 
served  in  other  cases  are  to  be  served  on  the  attorney  general ;  who  is 
to  appear  in  behalf  of  the  state. (m) 

Claims  barred.]  The  authority  given  by  the  /evised  statutes  to  pro- 
ceed for  partition,  will  not  authorize  the  revival  or  prosecution  of  any 
claim  to  lands  which  would  or  might  otherwise  be  barred  by  any  stat- 
ute of  limitations,  or  by  the  acquiescence  of  the  party.(n) 

Suit,  how  commenced.]  A  suit  for  partition  may  be  instituted  either  by 
bill  or  petition  ;(o)  but  a  bill  is  most  usually  resorted  to ;  and  is  the 
only  mode  where,  for  any  reason,  an  answer  is  required. 

If  the  suit  is  commenced  by  bill,  the  complainant  must  take  out  and 
serve  a  subpcena,  |is  in  ordinary  suits.(p) 

,    If  a  petition  is  resorted  to,  the  course  of  proceeding  will  be  gov- 
erned by  the  llth,  12th  and  13th  sections  of  the  statute.(9) 

Those  sections  direct  that  a  copy  of  the  petition,  with  notice  that  the 
same  will  be  presented  to  the  court  on  some  certain  day  in  term,  shall 
be  served  forty  days  previous  to  such  term,  on  all  the  parties  interested 
in  the  lands  or  tenements,  who  have  not  joined  in  the  petition,  and  on 
the  guardians  of  such  as  are  minors.(r) 

The  notice  of  the  application  must  be  directed  to  all  the  parties  who 
are  known,  and  whose  interests  are  known,  and  to  those  who  are  known 
but  whose  interests  are  uncertain,  contingent,  or  unknown,  by  name, 
and  generally  to  all  others  unknown,  having  or  claiming  any  interest  in 
the  premises.(9) 

If  any  parties  interested  are  unknown,  or  if  either  of  the  known  par- 
ties, whether  minors  or  adults,  reside  out  of  this  state  or  cannot  be  found 
therein,  and  such  facts  are  shown  to  the  court  by  affidavit,  the  petition 
and  notice  may  be  served  on  such  unknown  or  absent  p>arty  by  publish- 
ing the  same  for  the  time  and  in  the  manner  required  by  law  \{t)  which 
will  be  equivalent  to  a  personal  service  on  them.    Or  instead  thereof, 


(m)  2  R.   S.  331,  ^  99,  (orig.   ^  92.)  (q)  Id.  28. 

Id.  332,  ^  100,  (orif7.  ^  94.)  (r)  2  R.  S.  318,  ^  11,  (orig.  ^  10.) 

(n)  Id.  332,  ^  101,  (orig.  ^93.)  (s)  Id.  319,  ^  12.  (orig.  ^  11.) 

{o)  Larkin  v.    Maon,  2  Paige,  27.     2  (0  See  Act  of  April  12, 1842.     Lawi 

A.  S.  329,  ^  81,  (orig.  ^  79.)  of  1842,  p.  363. 

(p)  Id.  ib. 
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\frith  respect  to  auy  known  absent  party,  such  petition  and  notice  may 
be  seired  personally,  out  of  this  state,  forty  days  previous  to  its  presen^ 
tation,  without  published  the  8ame.(t«) 


SECTION    IL 


PARTIES  TO. 


The  parties  applying  for  a  partition  must  be  of  full  age.(v) 

The  bill  cannot  be  filed  by  a  person  who  has  merely  a  future  contin- 
gent interest  in  an  undivided  share  of  the  property.  Nor  by  a  mere  re- 
versioner without  the  concurrence  of  any  of  the  owners  of  the  present 
interest  in  the  premises.(u;)  But  a  reversioner  is  a  necessary  party 
where  a  bill  is  filed  by  a  person  who  is  owner  of  an  undivided  share  of 
the  reversion,  as  well  as  of  an  undivided  share  of  the  present  interest  in 
the  property.(^)  The  reversioner  is  also  a  necessary  party  where  the 
suit  is  brought  by  the  owner  of  an  undivided  share  of  the  premises  for 
life,  or  of  any  other  particular  estate  in  the  same,  and  some  of  the  other 
parties  own  the  residue  of  the  premises,  in  fee.(y) 

A  tenant  in  common  of  part  is  not  debarred  from  filing  a  bill  for  par- 
tition individually,  merely  because  he  is  a  trustee  as  to  another  part.(z) 
Nor  is  it  an  objection  to  a  bill  that  there  are  parties  not  in  esse  who 
may  become  entitled  to  an  interest  in  a  part  of  the  premises.(a) 

The  statute  authorizes  every  person  having  any  interest  in  the  premi- 
ses, whether  in  possession  or  otherwise,  and  every  person  entitled  to 
dower  therein,  if  the  same  has  not  been  admeasured,  to  be  made  parties 
to  the  suit.(&) 

As  to  creditors  having  a  lien  upon  the  premises  by  judgment,  decree, 
mortgage,  or  otherwise,  it  is  not  necessary,  in  the  first  instance,  to  make 
them  parties  to  the  proceedings ;  nor  will  the  partition  of  the  premises 
alter,  impair,  or  affect  the  lien  of  such  creditors,  except  as  follows  :  If 
the  lien  is  on  the  undivided  interest  or  estate  of  any  of  the  parties,  and 
partition  of  the  premises  be  made,  such  lien  will  thereafter  be  a  charge 


(tf)  2  R.  S.  318,  ^  13,  (orig.  ^  12.) 
(v)  Id.  317,^  1. 

(to)  Striker  t.  Mott,  2  Paige,  387. 
U)  Id.ib. 
y)  Id.  ib. 


(z)  Cheesemaa   v.  Thorne,  1  Edw. 
630. 
(a)  Id.  ib. 
{b)  2  R.  S.  318,  ^  6. 


288  PROCEEDINGS  IN  SPECIAL  CASES.  [Book  V, 

only  on  the  share  assigned  to  such  parly ;  and  such  share  will  be  first 
charged  with  its  just  proportion  of  the  costs,  in  preference  to  the 
lien.(c) 

But  the  complainants  may,  at  their  election,  make  every  creditor 
having  a  specific  lien  on  the  undivided  interest  or  estate  of  any  of  the 
parties,  by  mortgage,  devise,  or  otherwise,  a  party  to  the  proceedings.(({) 
Aiid  this  is  the  course  uniformly  pursued  by  the  best  practitioners  in  ibe 
state ;  as  it  saves  the  necessity  of  amending  the  bill  under  the  statute. 
(3  R.  S.  App'x,  155,  §  42.)  The  174th  rule  also  requires  that  the 
rights  of  holders  of  specific  liens  and  incumbrances  shall  be  stated. 

Previous  to  the  revised  statutes,  it  had  been  decided  that  neither  a 
mortgagee  nor  a  judgment  creditor  was  a  proper  party  to  a  partition 
suit ;  and  that  their  rights  could  not  be  affected  by  a  sale  of  the  Iand8.(e) 
But  the  revised  statutes  have  altered  the  rule,  and  have  authorized  the 
court  to  decree  a  sale,  which  will  give  the  purchaser  a  jierfect  title,  dis- 
charged from  all  liens  and  incumbrances. 

If  a  lessee  of  land  becomes  the  purchaser  of  an  undivided  moiety  of 
the  rent  and  reversion,  the  lease  and  rent  is  merged  and  extinguished  as 
to  that  part  of  the  .premises  ;  and  he  is  not  such  a  tenant  in  common  of 
the  rent  and  reversion  with  the  owner  of  the  other  half  as  to  entitle  the 
latter  to  a  partition  during  the  continuance  of  the  lease.(/) 

If  the  owner  of  an  undivided  moiety  of  a  lot  of  land  is  a  lessee  of  the 
other  half,  and  the  lease  has  become  forfeited,  the  landlord  must  eater 
for  the  forfeiture,  or  must  otherwise  obtain  possession  of  his  undivided 
half  before  he  can  sustain  a  bill  of  partition.(^) 

The  statute  directs  that  the  rights  of  all  persons  interested  in  the 
promises  as  tenants  by  the  curtesy,  or  in  dower,  are  to  be  set  forth  in  the 
bill ;  and  authorizes  every  person  entitled  to  dower,  if  it  has  not  been 
admeasured,  to  be  made  a  party.(A)  Whenever  there  is  a  widow  enti- 
tled to  dower  in  the  premises,  it  is  advisable  to  make  her  a  party  ;  es- 
pecially  if  a  sale  will  necessary.  And  the  same  remark  may  be 
made  with  respect  to  married  women  having  merely  inchoate  rights 
of  dower.  For  they  may,  in  this  manner,  be  barred  of  all  claim  upon 
the  premises*  Thus  it  was  held,  in  the  case  of  Jackson  v.  Edwards,(i) 
that  the  inchoate  rights  of  dower  of  femes  covert,  whether  infants  or 

(c)  d  R.  S.  318,  ^^  8, 9.  (/)  Lansing  t.  Pine,  4  Paige,  639. 

(d)  Id.  ib.  ^  10.  (a)  Id.  ib. 

(e)  Welton  t.    Copeland,  7  John   Ch.  (X)  9  R.  S.  318.  ^^  5, 6. 
Rep.  140.    Sebring  Y.  Mersereau,  Hopk.  (i)  7  Paige,  386. 

501.     Harwood  v.  Kirhy,  1  Paige,  469. 
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adults,  in  the  nndiTided  shares  of  their  hiisbaDds  in  real  estate  would  be 
divested  by  a  sale  under  the  decree  of  the  court  in  a  partition  suit,  pro- 
vided the  femes  covert  were  parties  to  the  suit ;  so  as  to  protect  the 
purchasers  against  their  claim  of  dower  in  case  they  should  survive  their 
husbands. 

It  is  doubtful  whether  a  woman  married  to  one  of  the  parties  after , 
the  filing  of  the  bill  need  be  made  a  party  to  the  suit.    If  she  is  brought 
inj  however,  it  should  be  by  an  order  that  the  further  proceedings  be  in 
the  name  of  herself  and  her  husband  ;  not  by  a  supplemental  bill,  much 
less  by  amendment.(A:) 

A  partition  made  on  the  application  of  a  wife,  without  her  husband, 
would  not  only  be  void  as  to  him,  but  as  to  her  also ;  as  she  cannot  sue 
in  her  own  name,  except  by  her  next  friend.(/) 

Where  all  the  parties  in  a  ptirtition  suit  are  adults,  and  have  been 
personally  served  with  process  the  court  does  not  examine  the  proceed- 
ings to  ascertain  whether  all  the  proper  parties  are  before  it.  If  the 
necess&Ty  parties  are  not  before  the  court,  so  as  to  make  the  decree  final 
and  effectual  as  to  all  persons  interested  in  the  premises,  the  defendants 
who  are  served  with  process  should  appear  and  make  that  objection.(m) 
But  where  persons  are  proceeded  against  as  absentees,  or  as  imknown  own* 
ers  of  undivided  portions  of  the  premises,  or  where  the  rights  of  infants 
are  involved,  it  is  the  duty  of  the  court  to  look  into  the  proceedings  and 
see  that  all  proper  persons  are  made  parties,  so  that  the  decree  will  be 
effectual  to  bind  their  ri^ts  as  between  such  persons  and  the  absent  or 
unknown  owners,  or  the  infant  defendants.(n) 

Where  an  undivided  portion  of  the  premises  has  been  conveyed  to  a 
trustee,  upon  a  trust  not  authorized  by  the  revised  statutes,  the  cestui 
que  trust  is  a  necessary  party  to  the  suit ;  to  make  the  decree  binding 
upon  his  interest  in  the  premises.  If,  however,  the  absolute  title  to 
such  portion  is  vested  in  a  trustee  upon  a  valid  trust,  it  seems  it  is  not 
necessary  to  make  the  cestui  que  trust  a  party ;  but  that  ic  will  suffice  to 
bring  before  the  court  the  trustee,  who  has  the  whole  legal  estate.(o) 

The  statute  contains  a  section  authorizing  any  person  having  any  in- 
terest in  the  premises,  who  is  not  named  as  a  party  in  the  petition,  to  ap- 
ply to  the  court,  by  petition,  accompanied  by  an  affidavit  of  his  interest, 
for  leave  to  appear  and  answer,  as  a  defendant.(p) 


(k)  7  Paige,  386.  (n)  Id.  ib. 

(/)  Crowther  T.  Crowther,  eited  d  Hoff.  (o)  Id.  ib. 

Pr.  165.  (p)  9  R.  S.  319,  ^  16,  (orig.  ^  15.) 

(m)  Braker  ▼.  Devareaaz,  8  Paige, 
513. 

ToL.  n.  37 
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Another  section  authorizes  the  grantees  of  any  of  the  parties  to  the 
suit  to  be  brought  in  as  parties,  whenever  their  interest  appears ;  pro- 
vided they  might  originally  have  been  made  defendants,  had  their  inter- 
est been  known.  This  is  to  be  done  upon  a  personal^  service  of  a  forty 
days'  notice  of  the  motion,  or  upon  a  publication  thereof.(f ) 


SECTION   III. 


BILL  OR  PETITION. 


Form  of.]  The  bill  or  petition  must  particularly  describe  the  premi- 
ses sought  to  be  divided  or  sold.  It  must  set  forth  the  rights  and  titles 
of  all  persons  interested  therein,  so  far  as  the  same  are  known,  including 
the  interest  of  any  tenant  for  years,  or  for  life,  or  by  the  curtesy,  or  in 
dower,  and  the  persons  entitled  to  the  reversion,  remainder,  or  inheri- 
tance after  the  tertnination  of  any  particular  estate  therein,  and  every 
person  who,  by  any  contingency  contained  in  any  devise,  grant,  or 
otherwise,  may  be  or  become  entitled  to  any  beneficial  interest  in  the 
premises.(r) 

In  case  any  of  such  parties,  or  the  share  or  quantity  of  interest  of  any 
of  the  parties  be  unknown  or  uncertain,  or  contingent,  or  the  ownership 
of  the  inheritance  shall  depend  upon  an  executory  devisee,  or  the  re- 
mainder shall  be  a  contingent  remainder,  so  that  such  parties  cannot 
be  named,  such  fact  or  facts  must  be  mentioned.(^) 

The  174th  rule  also  directs  that  the  bill  or  petition  must  state,  in  as 
concise  a  manner  as  possible,  the  rights  and  interests  of  the  respective 
parties  in  the  premises  and  the  several  specific  liens  ai:d  incumbrances 
thereon,  so  far  as  the  same  are  known  to  the  complainant.  And  if  the 
rights  of  any  of  ihe  parties  are  unknown  to  him,  he  must  state  the  same 
according  to  his  information  and  belief. 

If,  therefore,  the  rights  of  the  defendants,  as  between  themselves,  de- 
pend upon  the  validity  of  a  will  under  which  an  unci  ided  part  of  the 
premises  are  claimed ;  or  if  the  ownership  of  an  undivided  share  of  the 
premises  is  contingent  or  doubtful,  and  depends  upon  the  construction 


(q)  2  R.  S.  3*20,  ^  21,  (orig.  ^  20.)        (s)  Id.  ib  ^  7. 
(r)  R  318,  ^5.  ^  /  Y 
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of  the  will,  it  is  proper  for  the  complainant  to  state  in  his  bill  the  fact 
of  Che  making  of  the  will,  and  the  substance  thereof,  so  far  as  is  neces- 
sary to  enable  the  court  to  understand  the  rights  of  the  parties.(/) 

It  is  not  necessary  to  aver,  in  the  bill,  that  the  complainant  is  in  pos* 
session  of  the  premises ;  as  that  fact  is  presumed  from  the  allegation 
that  the  parties  are  seised  as  tenants  in  common  .(u) 

OcUh  to,]  The  bill  or  petition  must  be  verified  by  the*  oath  of  the 
complainant  or  petitioner  in  the  usual  manner.(v) 

Service  of.]  The  statute  directs  that  it  shall  not  be  necessary  to  serve 
a  copy  of  the  bill,  except  on  the  parties  as  they  appear ;  nor  any  no- 
tice of  presenting  or  filing  the  same,  on  any  of  the  defendants  nanoed 
therein.(i0) 

Amendment  of.]  The  court  may  allow  any  amendment  of  the  plead- 
ings and  proceedings,  so  as  to  make  defendant  thereto  any  person  who 
appears,  in  the  course  of  the  proceedings,  to  be  interested  in  the  prem- 
ises, by  any  will,  deed,  or  grant,  from  any  of  the  original  defendants, 
and  who  might  originally  have  been  made  a  defendant,  had  his  interest 
then  existed  or  been  known.(T)  But  no  person  can  be  made  a  defen- 
dant in  this  manner,  without  forty  days'  notice  of  the  motion  being 
served  on  him,  or  published,  as  in  the  case  of  an  original  application.(y) 

The  bill  may  also  be  amended  for  the  purpose  of  making  parties  to 
the  suit  such  persons  as  may  appear  after  the  publication  of  ^an  order  to 
appear  against  them  as  unknown  or  absent  parties.(2;) 

And  the  43d  section  of  the  statute  directs,  that  before  the  making  of 
any  order  for  the  sale  of  the  premises,  where  the  creditors,  having  spe- 
cific liens  have  not  been  made  parties,  the  court,  on  the  motion  of  either 
party,  shall  order  the  petitioner  to  amend  his  petition  by  making  every 
creditor,  having  a  specific  lien  on  the  undivided  interest  or  estate  of  any 
of  the  parties,  a  party  to  the  proceedings.(a) 

Takifig  as  confessed.]  A  bill  for  partition  may  be  taken  as  confessed 
in  the  same  manner  as  other  bills  in  this  court.(ft) 

To  embrace  all  the  lands,  ^c]  The  I75th  rnle  directs,  that  where 
several  tracts  or  parcels  of  land  lying  in  this  state  are  owned  by  the 
same  persons  in  common,  no  separate  bill  or  petition  shall  be  brought 


{D   Van    CoTtlandt    t.    Beekman,    6  (x)  Id.  320,  ^  21.  (orig.  ^  20.) 

Paige,  493.  (y)  W  »*>• 

(tt)  Jeokins  ▼.  Van  Schaack,  3  Paige,  .  (z)  Id.  329,  ^  84.    See  also  ^  85. 
245.  M  Id.  324. 

(o)  Rule  174.    See  Vol.  I.,  p.  44.  {b)  Id.  329,  ^  83. 

(w)  9  R.  S.  329,  ^  83. 
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for  a  partition  of  a  part  thereof  only,  without  the  consent  of  all  the  par- 
ties interested.  If  brought  without  such  consent,  the  share  of  the  com- 
plainant may  be  charged  with  the  whole  costs. 


SECTION     IV. 


PROCBEDINGS  FOR  PARTITION. 


The  statute  contemplates  two  courses  of  proceeding  in  order  to  pro* 
cure  a  division  of  real  estate  held  in  joint  tenancy  or  in  common  :  1.  By 
a  partition  of  the  premises  without  sale ;  and  2.  Where  a  partition  can- 
not conveniently  be  made,  owing  to  the  peculiar  nature  and  situation  of 
the  property,  by  a  sale  thereof. 

In  this  section  we  will  ask  the  reader's  attention  to  the  practice  in 
cases  where  a  partition,  without  a  sale,  is  sought. 

The  statute  directs,  that  upon  a  bill  or  petition  for  tt  partition  or  sale 
in  this  court,  guardians  of  minors  shall  be  appointed,  the  same  rules  as 
to  parties  shall  apply,  and  the  like  proceedings  shall  be  had  as  are  di- 
rected in  relation  to  proceedings  in  the  courts  of  law,  except  as  is  there- 
inafter provided.(c)  And  the  chancellor  has  decided  that,  although 
most  of  the  provisions  of  the  revised  statutes  respecting  partition,  relate 
particularly  to  the  courts  of  law,  the  same  course  of  practice  must  be 
adopted  here,  as  far  as  is  practicable ;  except  in  cases  where  a  different 
course  of  practice  is  authorized  or  prescribed  by  law.(<i)  * 

Subpoena,]  The  deiendants,  or  such  of  them  as  reside  in  this  state 
and  can  be  found  therein,  must  be  served  with  a  subpcsna  to  appear  and 
answer  the  bill,  as  in  other  ca8es.(e) 

Publication  as  to  parties  unknown  or  absent.]  If  any  parties  having 
an  interest  in  the  lands  are  unknown,  or  if  either  of  the  known  parties, 
whether  minors  or  of  full  age,  reside  out  of  the  state,*  or  cannot  be  found 
therein,  and  such  facts  are  made  to  appear  to  the  court  by  affidavit,  an 
order  may  be  made  containing  a  sufficient  description  of  the  premises  of 
which  partition  is  sought,  and  requiring  all  parties  interested  in  the  same 
to  appear  and  answer  the  bill,  by  a  day  in  such  order  to  be  speci- 
fied.(/-) 


(c)  2  R.  S.  329,  §  82,  {ori>.  ^  80.)  (e)  2  R.  S.  329,  ^  83.     Larkin  t. 

(d)  Larkin  v.  Mann,  9  Paige,  27.  Mann,  supra. 

(/)  Id.  ib.  $  84. 
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A  notice  of  this  order  must  be  published  in'  the  fonn,  during  the  pe- 
riod, and  ja  the  manner,  required  in  the  3d  section  of  the  act  of  April 
12th,  1842,  relative  to  proceedings  against  absent,  concealed,  or  non- 
resident defendants,  or  unknown  owners  in  partition.(^) 

The  publication  of  this  notice  will  authorize  n  decree  or  order  of  the 
court  for  taking  the  bill  as  confessed  against  all  such  uiiknown  parties 
and  persons  not  resident  in  this  state,  or  not  found  therein,  as  shall  not' 
appear  and  answer  by  the  day  mentionexl  in  the  order,  or  on  such  fur- 
ther day  as  the  court  may  appoint.(A) 

This  order  to  take  the  bill  as  confessed  is  an  order  of  course,  and  may 
be  entered  in  the  office  of  the  register  or  clerk,  upoil  filing  the  affidavits 
of  publication,  and  of  the  neglect  of  the  defendant  to  appearand  an- 
swer.(i) 

Notice  of  lis  pendens.]  The  complainant,  on  filing  a  bill  or  petition 
for  partition,  must  "^file  with  the  clerk  of  the  county  in  which  the  lands 
lie  a  notice  of  lis  pendens  ;{k)  the  object  of  which  is  to  render  the  com* 
mencement  of  the  suit  constructive  notice  to  subsequent  purchasers. 

This  notice  must  set  forth  the  title  of  the  cause,  and  the  general  ob- 
ject thereof,  together  with  a  description  of  the  land  sought  to  be  parti* 
tioned.</} 

Gfuardian  ad  liiem.]  Whenever  there  are  infants  interested  in  the 
premises,  the  court,  upon  the  application  of  the  complainant,  may  ap- 
point a  suitable  and  disinterested  person  to  be  guardiaii  for  the  infants, 
whether  they  reside  in  or  out  of  this  state — for  the  special  purpose  of 
taking  ch^ge  of  the  interests  of  the  infants  in  relation  to  the  proceed-* 
ings.  Guardians  thus  appointed  to  represent  their  respective  minors 
in  the  proceedings  for  partition  ;  and  their  acts  will  be  binding  on  the 
infants,  and  as  valid  as  if  done  by  the  infants  after  having  arrived  at 
full  age.(i?») 

Every  guardian  thus  appointed  must,  before  entering  upon  the  execu* 
tion  of  his  duties,  execute  a  bond  in  such  penalty  and  with  such  surety, 
as  the  court  shall  direct,  conditioned  for  the  faithful  discharge  of  his 
trust,  and  to  render  a  just  and  true  account  of  his  guardianship.(n) 

The  bond  must  be  filed  in  the  office  of  the  register  or  clerk  before  any 
order  to  answer,  or  any  other  order  shall  be  made.(o)    • 


ig)  Iaws  of  1843,  p.  363.     See  Vol.  I.,  (/)  3  R.  S.  174, 6  48,  (orig.  &  43.) 

P»*-     „    «           .  (m)  Id.  317,^^3.  3. 

{h)  S  R.  S.  339,  ^  84.     Laws  of  1831,  (n)  Id.  ib.  ^4. 

P- 2^3,  ^  3.       ^^  .  ^    ^  ^  .        ^  {o)  Id.  ib.    Larkia  t.  Mann,  3  Pai^e, 

(i)  Chnaty  v.  Chnaty,  6  Paige,  170.  37.                                           »          a  » 
(*)  Role  174. 
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The  guardian  ad  litem  is  to  be  appointed  by  the  conrt  upon  a  special 
application  by  petition,  and  on  notice  to  the  infant,  if  they  reside  in 
this  state,  or  to  their  general  guardians,  if  they  have  any.  The  appoint- 
ment cannot  be  made  by  an  order  of  course  under  the  146th  rule,  as  in 
other  cases. 

It  is  also  directed  by  the  act  of  April,  1833,  relative  to  the  partition 
of  lands,(p)  that  whenever  any  of  the  defendants  in  a  partition  suit  are 
minors,  for  whom  no  suitable  or  disinterested  person  shall  voluntarily 
signify  his  consent  in  writing  to  be  appointed  guardian,  and  offer  to^ive 
the  security  required  by  the  revised  statutes  in  cases  of  partition,  it  shall 
be  the  duty  of  the  court,  on  the  petition  of  the  complainants,  to  appoint 
the  register,  assistant  register,  or  either  of  the  clerks,  the  guardian  of 
such  minor  or  minors,  for  the  purposes  of  such  petition,  and  to  dispense 
with  the  security. 

A  copy  of  the  petition,  with  a  notice  specifying  the  time  and  place  of 
its  presentation,  must  be  served  at  least  ten  days  before  it  is  presented, 
upon  the  general  guardian  of  the  minor  or  minors,  if  there  be  any.  or  if 
Bone,  upon  the  minor  himself ;  proof  of  which  service  must  be  made  to 
the  chancellor  or  vice  chancellor  before  whom  the  bill  was  G\ed.{q) 

In  the  case  of  Minor  v.  Betts,{r)  there  was  an  application  to  appoint 
the  register  guardian  ad  litem  of  infant  defendants  ;  the  infants  living 
out  of  the  state,  and  having  been  proceeded  against  by  advertising  under 
the  statute.  The  only  question  was  as  to  the  power  of  the  court  to  ap- 
point the  register  guardian  without  security,  under  the  provisions  of  the 
act  of  1S33,  when  the  infant  resides  out  of  the  state,  so  that  notice  of 
the  application  cannot  be  given  to  him  or  to  his  general  guardian,  as 
required  by  that  act.  The  chancellor  held  that  the  court  had  power  to 
appoint  the  register  or  clerk  guardian  ad  litim  of  an  infant  defendant 
who  is  an  absentee,  without  security  ;  and  without  any  notice  of  the 
application,  to  the  infant,  except  the  general  notice  for  him  to  appear 
and  answer.  But  that  no  one  else  could  be  appointed  guardian,  in  such 
a  case,  without  giving  security. 

Answei\]  If  the  rights  and  interest  of  the  several  parties  are  truly 
and  correctly  stated  in  the  bill  or  petition,  so  that  an  answer  is  not  ne- 
cessary to  protest  the  legal  or  equitable  rights  of  the  defendants,  and  a 
defendant  who  is  not  an  infant,  instead  of  suffering  the  bill  or  petition 
to  be  taken  as  confessed,  answers  the  same  unnecessarily,  he  will  not  be 


(r>)  Laws  of  1833,  p.  311.  (r)  7  Paige,  696. 

(q)  Id.  ib. 
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allowed  any  costs  out  of  the  proceeds  of  the  property ;  but  may,  in  the 
discretion  of  the  court,  be  charged  with  costs.(9) 

But  if  the  defendant  is  compelled  to  answer  in  a  case  where  the  rights 
and  interests  of  the  several  parties  are  truly  stated  in  the  bill  or  petition, 
it  will  be  sufficient  for  him  to  put  in  a  general  answer,  admitting  the 
several  rights  and  interests  to  be  as  stated  in  the  bill  or  petition.  And 
for  sach  answer,  the  defendant's  solicitor  will,  on  taxation,  be  allowed  to 
charge  for  three  folios  only.(^) 

If  the  complainant,  without  sufficient  cause,  compels  an  answer  in- 
stead of  taking  the  bill  or  petition  as  confessed,  he  will  not  be  allowed 
for  any  extra  costs  of  the  answer,  but  may  be  ordered  to  pay  them  to 
the  defendant.(tt} 

But  where  the  particular  rights  of  the  several  defendants  are  stated 
in  the  bill,  a  defendant  who  puts  in  an  answer  is  bound  to  answer  as  to 
such  rights,  either  by  a  general  admission  that  the  rights  arc  as  stated  in 
the  bill,  or  in  some  other  manner.(v) 

It  has  been  already  mentioned,  that  it  is  not  necessary  for  the  com- 
plainant to  aver,  in  th^  bill,  that  he  is  in  possession  of  the  premises ;  as 
that  will  be  presumed  from  the  allegation  that  the  parties  are  seised  as 
tenants  in  common.  If,  however,  the  complainant  has  been  ousted,  or 
the  premises  are  held  adversely,  the  defendant  should  set  up  that  de- 
fence by  plea  or  answer.(u7) 

Proof  of  tiilej  ^c]  If  the  right  of  the  complainant  is  not  admitted 
by  the  answer,  he  is  bound  to  make  such  proof  of  his  title  as  would  en- 
title him  to  a  recovery  in  ejectment.(ir)  If  an  issue  of  fact  is  joined,  it 
may  be  determined  in  the  ordinary  manner  of  deciding  questions  of  fact 
in  this  court ;  or  the  court  may  award  a  feigned  issue  for  the  trial 
thereof.(y) 

If  the  bill  or  petition  is  taken  as  confessed,  against  all  or  any  of  the 
defendants,  the  proof  of  title  required  by  the  23d  section  of  the  statute 
may  be  made  on  a  reference  to  a  master  for  that  purpose,  if  the  cause  is 
not  heard  on  pleadings  and  proofs  as  against  any  of  the  defendants. 
But,  in  the  latter  case,  the  complainant  may  make  proof  of  his  title  be- 
fore the  examiner,  and  produce  it,  with  the  abstract  of  the  conveyances 
by  which  it  is  held,  at  the  hearing.(2r) 


(5)  Role  176.  (u>)  Jenkins  ▼.  Van  Schaaok,  3  Paige, 

(/)  Idem.  945,  346. 

(ft)  Idem.  (^)  Larkin  t.  Mann,  3  Paige,  37,  38. 

(v)   Tan   Cortlandt   v.   Beekmao,  6        ($r)  Id.  ib. 
Paige,  493.  {z)  Id.  ib.     See  3  R.  S.  331,  ^  33, 

(orig.^33.) 


•  ' 
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Reference  for  thai  purpose.  Where  none  of  the  defendants,  or  a  part 
only,  have  appeared,  and  answered  and  admitted  the  rights  of  the  seve- 
ral parties  as  stated  in  the  bill  or  petition,  and  the  others  have  made  de- 
fault, the  complainant  is  entitled  to  a  common  order  of  reference  to  take 
proof  of  his  title  under  the  statute  and  the  177th  ru]e.(a) 

The  177th  rule  directs,  that  where  the  rights  and  interests  of  the  sev- 
eral parties  as  stated  in  the  bill  or  petition  are  not  denied  or  contested, 
if  any  of  the  defendants  are  infants,  and  have  put  in  the  usual  answer 
by  their  guardian^  or  the  bill  or  petition  has  been  taken  as  confessed 
against  ail  or  any  of  the  parties  to  the  suit,  or  owners  of  the  premises, 
the  complainant,  on  filing  an  affidavit  of  the  fact,  may  have  an  order  of 
course  referring  it  to  a  master  to  take  proof  of  the  complainant's  title 
and  interest  in  the  premises,  and  of  the  several  matters  set  forth  in  the 
bill  or  petition ;  and  to  ascertain  and  report  the  rights  and  interests  of 
the  several  parties  in  the  premises,  and  an  abstract  of  the  conveyances  by 
which  the  same  are  held. 

The  order  of  reference  must  direct  the  master  to  take  proof  of  the 
title  of  the  complainant  in  the  premises,  and  of  the  several  matters  set 
forth  in  the  bill  or  petition ;  and  to  ascertain  and  report  particularly 
what  share  or  part  of  the  premises  belongs  to  each  of  the  parties  to  the 
suit,  so  far  as  the  same  can  be  ascertained,  and»the  nature  and  extent  of 
their  respective  estates  or  interests  therein ;  and  that  he  also  report  such 
proo^  and  an  abstract  of  the  conveyances  by  which  the  title  to  the 
premises  is  held.(i) 

In  proceeding  upon  the  reference  as  to  the  title,  and  the  rights  and  in- 
terests of  the  several  parties  in  the  premises,  the  master  should  require 
the  complainant  to  produce  abstracts,  and  trace  back  his  title,  as  a  ten- 
ant in  common  in  the  premises,  to  the  common  source  of  title  of  all  the 
tenants  in  common  therein. (c) 

In  the  case  o(  Christy  v.  Christy  X^  ^^^  question  whether  the  section 
of  the  revised  statutes  authorizing  the  master,  upon  a  reference  against 
a^  absentee,  to  receive  the  testimony  of  the  complainant  as  evidence,  (2^ 
R.  S.  186.  i  133,  orig.  }  127,)  is  applicable  to  a  proceeding  against  the 
absent  defendants  or  unknown  owners  in  a  partition  suit,  was  raised 
but  was  not  decided,  by  the  court. 

Master's  report.  The  master,  in  his  report,  should,  as  far  as  practi- 
cable, give  an  abstract  of  the  conveyances  of  the  several  undivided 


(a)  Larkio  v.  Mann,  2  Paige,  89.    8        (e)  Hamilton  v.  Morris,  7  Paige,  39. 
R.  8.  381,  4  83,  (orig.  ^  88.)  (<0  6  Paige,  174. 

(B)  Larkio  w.  Mano,  supra. 
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shares  or  interests  of  the  parties  in  the  premises  from  the  time  the  sev- 
eral shares  were  united  in  one  common  source.(e) 

Feig^ned  issue.]  It  has  been  already  observed,  than  whenever  an 
issue  of  fact  is  joined,  the  court  may  award  a  feigned  issue,  or  issue  at 
law,  for  the  trial  thereof.(/)  The  statute  directs,  that  whenever  the 
joint  tenancy  or  tenancy  in  common  of  any  defendant  shall  be  denied  by 
a  co-defendant,  and  it  siiall  be<some  necessary  to  determine  the  same,  in 
order  to  effect  a  complete  and  final  partition,  so  far  as  the  rights  of  the  par- 
ties are  concerned,  the  court  may  direct  an  issue  to  be  formed  on  the  rec- 
ord, and  may  direct  the  jury  to  inquire  into,  try,  and  determine  as  well 
the  tenancy  of  the  defendant  so  denied  as  the  other  issues  joined.(^) 

All  issues  so  joined  are  to  be  tried,  and  the  like  proceedings  bad 
thereon,  as  in  personal  actions.  And  the  court  may  set  aside  verdicts 
and  grant  new  trials  therein.  And  it  may,  either  before  or  after  the  trial 
of  such  issue,  permit  the  petition  and  all  subsequent  proceedings  to  be 
amended,  so  as  to  represent  truly  the  rights  claimed  by  any  party.(A) 

And  whenever  there  is  an  amendment  of  the  pleadings,  &c.  for  the 
purpose  of  bringing  in  additional  defendants,  any  party  whose  rights 
are  effected  thereby,  and  who  has  not  had  an  opportunity  to  sustain  his 
claim,  is  entitled  to  have  an  issue  made  up  and  tried,  to  determine  such 
righl.(t) 

Wlienever  a  feigned  issue  or  issue  at  law  is  awarded,  it  must  be  made 
up,  and  tried,  in  the  manner  already  directed.(&) 

Hearing  and  decree.]  If  a  reference  to  a  master  has  been  directed 
and  he  reports  that  a  partition  can  be  made,  the  report  should  be  filed 
and  confirmed,  and  the  cause  brought  to  a  hearing  in  the  usual  manner. 

If  an  issue  of  fact  has  been  joined,  and  the  complainant  has  taken  bis 
testimony  before  an  examiner,  the  cause  will  be  heard  upon  the  plead- 
ings and  proofs. 

And  if  a  feigned  issue  or  issue  at  law  has  been  awarded  and 
tried,  the  cause  will  be  brought  to  a  hearing  upon  the  verdict  of  the 
jury,  &c.  ns  in  other  cases  of  that  description.(Z) 

The  statute  directs  that  the  court  shall  ascertain,  from  the  proofs  ta- 
ken, in  case  of  a  default ;  or  from  the  confession  of  the  parties,  if  they 
appeared ;  or  from  the  verdict  of  the  jury  by  which  any  issue  of  fact 
shall  have  been  tried ;  and  shall  declare,  the  rights,  titles,  and  interests 


(e)  HamUtoD  t.  Morris,  6  Paige,  174.        (t)  Id.  ib.  ^  23,  (orig.  ^  31.) 

(/)  Vol.  I., p.  446.  (k)  Vol.  I.,  pp.   447,  451,  463.  464. 

(jg)  3  R.  S.  330,  ^  19,  (orig.  ^  18.)  (/)  See  Vol.  I.,  pp.  460,  464. 

(A)  Id.  ib.  ^  30,  (orig.  \  19.) 

Vol.  IL  38 
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of  the  parties  to  the  proceedings,  so  far  as  the  same  shall  have  appear- 
ed ;  and  shall  determine  the  rights  of  such  parties  in  the  premises,  and 
decree  that  partition  be  made  between  such  of  them  as  shall  have  any 
right  therein,  according  to  such  rights.(;72) 

If  the  parts  or  interests  of  any  parties  who  have  not  pleaded  in  the 
cause,  whether  known  or  unknown,  in  the  premises,  do  not  appear,  by 
the  evidence,  the  court  must  decree  that  partition  be  made,  so  far  as  the 
rights  or  interests  of  the  parties  who  are  known,  and  who  have  appear- 
ed in  the  cause,  have  been  ascertained  ;  and  the  residue  of  the  premises 
shall  remain  for  the  parties  whose  interests  have  not  been  ascertained — 
subject  to  division  between  them  at  any  future  time.(n)  The  parts  or 
shares  which  shall  thus  remain  undivided,  must  be  designated  in  the 
decree.(o) 

If  it  appears  to  the  court  that  partition  cannot  be  made  equal  between 
the  parties,  without  prejudice  to  the  rights  and  interests  of  some  of  them, 
the  decree  may  direct  a  compensation  to  be  made  by  one  party  to  the 
other,  for  equality  of  partition,  according  to  the  equity  of  the  case.(p) 

Appointing  commissioners.]  If  it  appears  from  the  master's  report, 
at  the  hearing,  that  partition  can  be  made  without  prejudice  to  the  in- 
terests of  the  parties,  the  court  makes  a  decree  that  partition  be  made 
between  the  parties,  according  to  their  respective  rights  as  reported  by 
the  master  and  established  by  the  decree. 

This  decree  appoints  three  reputable  freeholders  commissioners  to 
make  the  partition  so  adjudged,  according  to  the  respective  rights  and 
interests  of  the  parties,  as  the  same  were  ascertained  and  determined  by 
the  court.(d)  And  if  the  persons  thus  appointed,  or  cither  of  them,  die, 
resign,  or  neglect  to  serve,  the  court  may,  from  time  to  time,  appoint 
others  in  their  places.(r) 

Oath  of  commissumers.]  Before  proceeding  to  the  execution  of  their 
duties,  the  commissioners  must  severally  be  sworn  or  affirmed  before 
any  officer  authorized  to  take  affidavits,  honestly  and  impartially  to  exe- 
cute the  trust  reposed  in  them,  and  to  make  partition  as  directed  by  the 
court ;  which  oath  must  be  filed  with  the  register  or  clerk  at  or  before 
the  coming  in  of  the  report  of  the  conimissioners.(9) 

Execution  of  decree.]    The  commissioners  must  forthwith  proceed  to 


(m)  2  R.  S.  321,  ^  24,  (orig.  ^  23.)  {q)  Id.  321,  ^  26,  (oriff.  ^  26.) 

(n)  Id.  ib.  &  26,  (orig.  6  24.)  (r)  Id.  lb.  &  27,  (orig.  &  26.) 

(4>)  Id.  ib.  $  26,  (orig.  4  25.)  (j)  Id.  ib.  \  28,  (orig.  \  27.) 

(]p)  9  R.  S.  330,  ^  87  (orig.  ^  83.) 
Y.  Mfton,  9  Paige,  39. 
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make  partition,  according  to  the  decree ;  unless  it  appears  to  them,  or 
any  two  of  them,  that  partition  of  the  premises  cannot  be  made,  without 
prejudice  to  the  owners  thereof  ;  in  which  case  they  must  make  a  re- 
turn of  such  fact  to  the  court,  in  writing,  under  their  hands.(/) 

All  the  commissioners  must  meet  together  in  the  performance  of  any 
of  their  duties :  but  the  acts  of  a  majority  so  met  will  be  valid.(u) 

fn  making  partition,  the  commissioners  must  divide  the  real  estate, 
and  allot  the  several  portions  and  shares  thereof  of  the  respective  par- 
ties, quality  and  quantity  relatively  considered,  according  tothe  respec- 
tive rights  and  interests  of  the  parties  as  adjudged  by  the  court — designa- 
ting the  several  shares  and  portions  by  posts,  stones,  or  other  perma* 
nent  monuments.  And  they  may  employ  a  surveyor,  with  the  necessary 
assistants,  to  aid  them  therein.(t?) 

If  there  are  several  parcels  of  ground,  the  commissioners  are  not 
bound  to  divide  each  among  the  parties  according  to  their  shares.  They 
may  allot  a  distinct  parcel  to  each  party,  if  of  equal  value,  and  if  not, 
may  make  compensation  by  what  is  called  owelty,  or  equality  of  parti* 
tion.(ir)  This,  we  have  seen,  is  provided  for  in  the  decree,  whenever 
necessary,  by  virtue  of  the  87th  section  of  the8tatute.(:r)  And  the  179th 
rale  directs,  that  if  the  commissioners  cannot  divide  the  premises  among 
the  several  parties,  according  to  their  respective  rights  and  interests 
therein,  so  as  to  produce  i)erfect  equality,  they  shall  divide  the  same  in 
such  manner  as  to  make  the  several  shares  as  nearly  equal  as  practica- 
ble, without  materially  injuring  the  value  of  any  part,  and  shall  report 
the  proper  compensation  to  be  paid  by  one  party  to  another  for  equality 
of  partition. 

Where  infants  represent  a  share  of  the  property,  their  separate  pro- 
portions of  it  should  be  severed  and  set  out  to  them  respectively.  It  is 
not  enough  merely  to  set  aside  for  them,  collectively,  the  share  of  their 
ancestor.(y) 

The  partition  is  to  be  made  equal  as  respects  the  land  in  question, 
without  regard  to  advantages  to  other  land  belonging  to  the  owners,  or 
any  of  them.(z) 

If  the  commissioners  should,  by  mistake,  allot  a  piece'*of  land  to  one 
which  iu  fact  belonged  exclusively  to  him  already,  and  the  mistake  is 


(0  2  R.  S.  322.  ^  29,  (nrijj.  §  28.)  (x)  See  ante,  p.  298. 

(u)  Id.  ib.  &  32,  (orig.  ^  31.)  (y)  Handy  v.  Leaviu,  3  Edw.  929.    ^ 

Itf)  Id.  ib.  $  30,  (orig.  ^  29.)  («)  Watson  v.  Duke  of  Northumber. 

(w)  Clarendon  v.  Hornby.  I  P.  Wme.  land,  11  Ves.  169. 
446.      Larkin  v.  Mann,  2  Paige,  99.     9 
R.  S.  S30,  ^  87.  (orig.  ^  83  > 
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not  discovered  until  after  sales  have  been  made  by  the  others,  of  their 
portions,  pecuniary  compensation  may  be  decreed.(a) 

Lord  Redesdale  states  it,  as  his  opinion,  that  in  making  a  partition,  the 
commissioners  act  as  judges,  and  therefore  have  a  discretion  as  to  what 
points  and  what  witnesses  they  are  to  examine.(6)  It  is  to  be  observed 
that,  by  the  EnglKsh  practice,  the  commissioners  are  authorized  to  exam- 
ine witnesses.  They  are  directed  to  examine  them  upon  interrogatories, 
or  otherwise,  as  they  think  fit — to  take  the  depositions  in  writing — and 
return  them  with  the  commission.(c) 

But  they  are  not  bound  to  pursue  the  course  of  examination  pointed 
out  by  the  parties,  nor  even  to  put  the  questions  which  the  parties  desire 
to  have  put.  They  are  not  to  determine,  upon  inquiry  and  according 
to  evidence,  but  to  see  and  judge  for  themselves,  by  their  own  skill  and 
knowledge.  This  is  their  principal  function  or  mode  of  performing 
their  office ;  but  to  aid  them  in  exercising  it,  they  are  endowed  with  a 
supplementary  power  of  calling  for  the  testimony  and  opinions  of 
others.(d) 

If  the  suit  abates,  by  the  death  of  one  of  the  tenants  in  common,  after 
the  appointment  of  commissioners,  the  suit  must  be  revived,  and  the 
rights  of  the  new  parties  in  the  premises  ascertained,  before  the  commis- 
:sioners  can  proceed  with  the  partition.(e} 

Meport  of  commissioners.]  The  commissioners  must  make  a  full  and 
ample  report  of  th«ir  proceedings,  under  the  hands  of  any  two  of  them, 
^specifying  therein  the  manner  of  executing  their  trust,  and  describing 
Che  land  divided,  and  the  shares  allotted  to  each  party,  with  the  quanti- 
ty, courses,  and  distances  of  each  share,  and  a  description  of  the  posts, 
stones,  or  other  monuments,  and  the  items  of  their  charges.(/) 

If  an  equal  division  cannot  be  made  except  by  awarding  a  compensa- 
tion to  be  paid  by  one  party  to  another,  for  equality  of  partition,  the  re- 
port must  specify  the  proper  compensation  to  be  made.(^) 

This  report  must  be  proved  or  acknowledged  before  some  officer  au- 
thorized to  take  the  proof  of  deeds,  in  the  same  manner  that  deeds  are 
required  to  be  proved  or  acknowledged;  and  must  be  filed  in  the  office 
of  the  register  or  clerk.(A) 


(«)  Dacres  v.  Gagas,  2  Sim.    &  Stu.  (e)  Reynolds  r.  RevDolds,  6  Paige, 

464.  161. 

j                                  {b)  Seaton  on  Decree,  190*  (/)  9  R.  S.  322,  ^  31,  (orig.  §  30.) 

(c)  11  Ves.  158.     Seaton  on  Decrees,  (g)  Rule  179. 

184.  (1)  2  R.  S.  322,  ^  34,  (orig.  §  33.) 

{d)  Manners  v.    Oiarlesw^rtb,    1  My. 
^  Keen,  330. 
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In  the  case  of  Sloan  v.  Baiterma7ij{i)  the  chaac.Uor,  on  the  applica- 
tion of  the  complainant's  solicitor,  allowed  the  report  to  be  taken  from 
the  files  and  recorded  in  the  county  clerk's  office,  in  the  book  of  deeds, 
and  then  returned  to  the  files  in  the  register's  office.  This  was  done  for 
the  purpose  of  preserving  a  perfect  chain  of  title  upon  the  records  in 
the  county  clerk's  office. 

On  good  cause  shown,  the  court  may  set  aside  the  report,  and  appoint 
new  commissioners,  as  often  as  may  be  necessary  ;  who  are  to  proceed 
in  the  manner  above  directed.(/:)  The  report  muy  also  be  amended  if 
there  is  any  formal  inaccuracy.(/) 

The  commissioners  cannot  make  a  report  daring  an  abatement  of  the 
suit.(m) 

Final  decree^^  Upon  the  report  of  the  commissioners  being  confirmed 
by  the  court,  a  decree  will  be  entered  that  the  partition  made  by  them 
be  firm  and  effectual  forever.(n) 

The  compensation  directed  to  be  paid  by  one  party  to  another  for 
equality  of  partition,  pursuant  to  the  master's  report,  is  a  specific  lien 
upon  the  share  assigned  to  the  party  against  whom  such  payment  is  de- 
creed, and  is  entitled  to  a  preference  in  payment.  This  fact  must  be 
stated  in  the  decree.(o) 

Such  decree  and  partition  will  be  binding  and  conclusive  on  all  par* 
ties  named  in  the  proceedings,  and  all  parties  interested  in  the  prem- 
ises, who,  or  whose  interests  are  unknown,  and  their  legal  representa- 
tives, and  all  claiming  under  them,  as  if  such  partition  and  proceedings 
had  taken  place  and  judgment  had  been  rendered  thereon  in  the  su- 
preme court,  under  the  provisions  of  the  statute  relative  to  partitions  in 
courts  of  law.(p) 

The  effect  of  the  judgment  at  law  directing  a  partition,  and  the  per- 
sons who  are  bound  and  concluded  thereby,  are  stated  in  the  36th  (35th) 
and  37th  (36th)  sections  of  the  revised  statutes.(9) 

But  the  decree  and  partition  will  not  affect  any  tenants,  or  persons 
having  claims  as  tenants,  in  dower,  by  the  curtesy,  or  for  life,  to  the 
whole  of  the  premises  partitioned.  Nor  will  the  decree  and  partition 
preclude  any  person,  except  those  specified  in  the  36th  and  37th  sec- 
tions, from  claiming  any  title  to  the  premises  in  question,  or  from  con- 


(0  In  Chan.   Jan.   29,  1841,  Ex  rela-        (m)  Reynolds  v.  Reynolds,  5  Paige^ 
tione  J.  Rhoades,  Esq.  161. 

{k)  Id.  ib.  ^  35,  (orig.  ^  33.)  (n)  3  R.  S.  322,  ^  36,  (orig.  ^  35.) 

(/)  Manners  t.    Charlesworth,   1    My.        (o)  Role  179. 
&  Keen,  331.  {p)  2  R.  S.  330,  ^  89,  (orig.  ^  84.) 

(q)  Id.  322. 
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troverting  the  title  or  interest  of  the  parties  between  whom  the  partition 
was  inade.(r) 

It  was  decided  by  this  court,  under  the  act  respecting  partitions,  which 
was  in  force  previous  to  the  revised  statutes,  (Sess,  36,  ch.  100,)  that 
the  decree  declaring  that  the  "  partition  shall  remain  firm  and  effectual 
forever"  was  sufficient  to  vest  the  title  to  the  allotted  parcels  in  the  per- 
sons to  whom  they  are  severally  assigned,  without  the  execution  of  any 
releases  or  conveyances.(5)  And  the  provisions  of  that  act  and  of  the 
revised  statutes  are  substantially  the  same. 


SECTION  y. 


PROCEEDINGS   FOR   A   SALE. 


If  a  partition  of  the  premises  cannot  be  made,  by  a  division  thereof, 
so  that  a  sale  is  necessary,  there  are  two  lines  of  proceedings  which  may 
be  resorted  to  for  that  purpose ;  1.  for  a  sale  by  commissioners ;  2. 
For  a  sale  by  a  master. 

1.  Far  a  sale  by  commissioners,]  The  proceedings  are  the  same  as 
those  already  detailed  in  the  last  section,  down  to  the  report  of  the 
commissioners  appointed  to  make  partition. 

Order  for  sale,]  The  statute  directs  that  if  the  commissioners,  (in- 
stead of  reporting  that  a  partition  can  be  made,)  shall  report  that  the 
lands,  i&c.  are  so  situated,  or  that  any  distinct  lot,  tract,  or  portion 
thereof  is  so  situated,  that  a  partition  thereof  cannot  be  made  without 
great  prejudice  to  the  owners ;  and  if  the  court  is  satisfied  that  the  re- 
port is  just  and  correct,  it  may  thereupon,  on  filing  such  report,  order 
the  commissioners  to  sell  the  premises  so  situated,  at  public  auction,  to 
the  highest  bidder.(/) 

The  court  will  direct,  in  the  order,  the  terms  of  credit  which  may  be 
allowed  for  any  portions  of  the  purchase  money  of  which  it  thinks 
proper  to  direct  the  investment,  and  for  such  portions  thereof  as  are  re- 
quired by  the  statute  to  be  invested  for  the  benefit  of  any  unknown 
owners,  or  infants,  any  parties  out  of  the  state,  or  any  tenants  for  life, 
in  dower,  or  by  curtesy(.ti) 


(r)  3  R.  S.  323,  ^  37,  (orig.  ^  36.)  (/)  9  R.  S.  3-23,  ^  38,  (on>.  ^  37.) 

(«)  Toan?   and    wife    t.     Cooper,    3        (m)  Id.  ib.  ^  39,  (orig.  ^  38.) 
John,  Ch.  Rep.  996. 
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If  it  appears  by  the  proceedings,  or  by  the  report  of  the  commissioners, 
that  there  are  any  existing  incumbrances  upon  the  estate  or  interest  of 
any  party  to  the  suit,  the  order  of  sale  will  direct  the  commissioners  to 
bring  into  court,  and  pay  to  the  register  or  clerk  thereof,  the  portion  of 
the  moneys  arising  from  the  sale  of  the  estate  and  interest  of  such  party, 
after  deducting  the  portion  of  the  costs,  &c.  to  which  it  is  liable.(v) 

If  the  estate  of  any  tenant  in  dower,  or  by  the  curtesy,  or  for  life,  to 
the  whole  or  any  part  or  share  of  the  premises,  has  been  admitted  by  the 
parties,  or  ascertained  by  the  court,  to  be  existing  at  the  time  of  the  or- 
der for  sale,  and  the  person  entitled  to  such  estate  has  been  made  a  par* 
ty,  the  court  shall  first  consider  and  determine,  under  all  the  circuni- 
stances  of  the  case,  whether  such  estate  ought  to  be  excepted  from  the 
sale  or  whether  the  same  should  be  sold.  And,  in  making  such  deter- 
mination, the  court  is  to  have  regard  to  the  interests  of  all  the  par- 
ties.(f£7) 

Securities  for  purchase  money.]  The  portions  of  the  purchase  money 
for  which  credit  has  been  allowed  by  the  commissioners  must  be  secured 
at  interest,  by  a  mortgage  of  the  premises  sold,  by  a  bond  of  the  pur- 
chaser, and  by  such  other  security  as  the  court  may  prescribe. 

The  commissioners  may  take  separate  mortgages  and  other  securities 
for  such  convenient  shares  or  portions  of  the  purchase  money,  as  are 
thus  directed  by  the  court  to  be  invested,  in  the  name  of  the  register, 
assistant  register,  or  any  clerk  of  the  court,  and  his  successors  in  office, 
and  for  such  shares  as  any  known  owner  of  full  age  shall  desire  to  have 
so  invested,  in  the  names  of  such  owners.(ir) 

Upon  the  sale  being  confirmed,  the  commissioners  are  to  deliver  such 
securities  to  the  register  or  clerk  of  the  court,  or  to  the  known  owners 
whose  shares  were  so  invested.(y) 

Side.]  The  commissioners  must  give  notice  of  the  sale  to  be  made 
by  them,  for  the  same  time,  and  in  the  same  manner,  as  is  required  by 
law  on  sales  of  real  estate  by  sheriff  upon  execution.(;2r) 

The  terms  of  the  sale  must  be  made  known  at  the  time ;  and  if  the 
premises  consist  of  distinct  buildings,  farms  or  lots,  they  must  be  sold 
separately. 

•Neither  of  the  commissioners,  nor  any  person  for  their  benefit,  is  al- 
lowed to  be  interested  in  the  purchase ;  nor  to  purchase,  directly  or  in- 
directly, any  of  the  premises  sold.    Nor  can  any  guardian  of  any  infant 


(v)  i  R.  S.  394,  ^  46.  {z)  Id.  326,  ^  57,  (oUg,  &  56.)    Rule 

{w)  Id.  335,  ^  51,  (orig.  ^  50.)  139.     See  2  R.  S.  368,  ^  34,  m  to  sales 

(x)  Id.  383,  ^^  40, 41 .  by  sheriffs, 
ly;  Id.  384,  ^  ^,  (orig.  MU 


. 
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party  to  the  suit  purchase,  or  be  interested  in  the  purchase,  of  any  lands 
being  the  subject  of  the  suit,  except  for  the  benefit  or  in  behalf  of  the 
infant.  And  all  sales  contrary  to  those  provisions  of  the  statute  will  be 
Toid.(a) 

If  the  lands  are  in  the  city  of  New-York,  they  are  recjuired,  by  the 
139th  rule,  to  be  sold  at  public  vendue,  at  the  Merchant's  Exchange, 
between  the  hours  of  twelve  o'clock  at  noon  and  three  in  the  afternoon ; 
unless  otherwise  specially  directed  iu  the  decree  of  sale. 

Report  of  sale.]  After  completing  the  sale,  the  commissioners  must 
report  the  same  to  the  court  on  their  oath,  with  a  description  of  the  dif- 
ferent parcels  of  land  sold  to  each  purchaser,  the  name  of  the  purchaser, 
and  the  price  bid  by  him.    Ihis  report  must  be  filed.(6) 

Order  for  conveyances,]  If  the  sales  are  approved  and  confirmed  by 
the  court,  an  order  will  be  entered  directing  the  commissioners,  or  any 
two  of  them,  to  execute  conveyances  pursuant  to  such  siles ;  which  the 
statute  authorizes  them  to  do.(c) 

Other  proceedings.]  The  statute  directs  the  conveyances  to  be  re- 
corded, and  declares  their  efiect.  It  also  provides  for  the  payment  of 
the  costs,  and  for  the  distribution  of  the  net  proceeds  of  the  sales ;  directs 
the  shares  of  infants,  unknown  and  absent  owners,  and  tenants  in  dower 
and  for  life,  to  be.invested  ;  and  in  what  manner ;  and  authorizes  the 
court  to  require  security  to  refund  any  share,  with  interest,  in  case  it 
shall  afterwards  appear  the  party  receiving  it  was  not  entitled  thereto.(c() 

2.  Proceedings  for  a  sale  by  a  master.]  This  line  of  practice  is  adopt- 
ed whenever  it  shall  appear  by  the  report  of  a  master,  or  otherwise, 
that  the  premises,  or  any  part  of  them,  are  so  circumstanced  that  a  par- 
tition thereof  cannot  be  made  without  great  prejudice  to  the  owners.(e) 

The  practice  is  the  same  as  that  described  in  the  4th  section  of  this 
chapter,  down  to  and  including  the  order  of  reference^  under  ihe  1 77th 
rule ;(/)  from  which  point  the  proceedings  are  now  taken  up. 

The  proceeding  is  founded  upon  a  section  of  the  revised  statutes  di- 
recting that,  instead  of  appointing  commissioners  in  the  first  instance  to 
make  partition,  if  it  shall  appear  by  the  report  of  a  master,  or  other- 
wise that  the  premises,  or  any  part  of  them,  are  so  circumstanced  that 
a  partition  cannot  be  made  without  great  prejudice  to  the  owners,  the 
court  may  order  a  sale  thereof  at  public  auction,  by  one  of  tht  masters, 


(a)  2  R.  S.  336,  ^  58,  69,  (orig.  ^%        (d)  Id.  ib.  ^210^  75. 

67,  68.)  (e)  Id.  381,  ^  85,  (orig.  ^  61.) 

(b)  Id.  ib.  ^  60,  (orig.  ^  69,)  (/)  Ante,  p.  296. 
{€)  Id.  327.  §  61,  (orig.  ^  60.) 
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upoa  the  same  notice,  and  in  tbe  same  manner,  as  is  required  on  sale? 
by  commissioners ;  and  that  upon  the  master's  report  being  confirmed, 
he  shall  execute  conveyances  to  the  purchasers,  which  shall  have  thQ 
same  effect  as  those  executed  by  commissioners,(g') 

And  the  coutt  may,  in  like  manner  as  is  provided  where  commission* 
ers  are  appointed,  amend  the  petition  or  bill,  and  other  proceedings, 
with  the  like  saving  to  the  parties  affected  thereby ;  and  may  award  onQ 
or  more  issues  to  try  any  fact  contested  by  the  parties.(A) 

Order  of  reference.]  It  is  accordingly  provided  by  the  178th  rule 
that  where  the  whole  premises,  of  which  partition  is  sought,  are  so  cir* 
cumstanced  that  a  partition  cannot  be  made  without  great  prejudice  to  the 
owners,  due  regard  being  had  to  the  power  of  the  court  to  decree  com-r 
pensation  to  be  made  for  equality  of  partition,  and  to  the  ability  of  the 
parties ;  or  where  any  lot,  or  separate  parcel  of  the  premises,  which 
shall  exceed  in  value  the  share  to  which  either  of  the  tenants  in  common 
may  be  entitled,  is  so  circumstanced,  the  complainant,  on  stating  tbe 
fact  iu  tbe  affidavit  required  by  the  I77th  rule,  may  have  a  further  pro^ 
yision  inserted  in  the  order  of  reference. 

By  that  further  provision,  the  master  may  be  directed  to  inquire  and 
Deport  whether  the  premises  are  so  situated  that  a  partition  cannot  be 
made  ;  whether  a  sale  is  necessary,  and  if  so  the  reasons  therefor ;  as 
to  specific  or  general  liens  and  incumbrances  upon  the  undivided  share 
or  interest  of  any  of  the  parties ;  and,  if  requested  by  any  party,  to  as^ 
certain  and  report  the  liens  and  incumbrances  upon  the  whole  premises ; 
to  the  end  that  such  further  directions  may  be  given  in  relation  to  the 
same,  in  the  decree  for  the  sale  of  the  premises,  as  shall  be  most  benefit 
cial  to  all  the  parties  interested  in  the  proceeds  thereof.(i) 

Whenever  a  reference  to  ascertain  and  report  incumbrances  becomes 
necessary,  the  same  may  be  made  to  a  master,  or  to  a  register  or  clerk, 
as  the  court  shall  think  fit.(A:) 

The  178th  rule,  so  far  as  it  relates  to  the  inquiries  before  the  master 
as  to  the  necessity  of  a  sale,  is  founded  upcm  the  85th  section  of  tho 
statute ;(/)  and  that  part  which  requires  the  examination  as  to  liens  and 
incumbrances,  is  in  pursuance  of  the  43d  section.(Zi)  This  latter  section 
makes  it  the  duty  of  the  court  to-  direct  the  clerk  to  ascertain  and  report 


(g)  3  R.  S.  330,  ^  86,  (orig.  &  81.)  (h)  Id.  ib. 

See  also  Thompson  ▼.  Hardman,  6  John.  (i)  Hole  178.     See  3  R.  S.  330,  ^  9$, 

Ch.  Rep.  436.     Showing  that  previous  to  (orig.  ^  Al.) 

the  revised  statutes,  also,  the  court  was  (k)  3  R.  S.  330,  ^  88, 

authorized  to  decree  a  sale  upon  the  ra-  (/)  Id.  ib. 

port  of  a  master,  as  well  as  on  the  report  {II)  334 . 
of  commissioners. 
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whether  the  shares  or  interests  in  the  premises,  of  the  parties  in  the  suit, 
or  any  of  them,  are  subject  to  any  general  lien  or  incumbrance  by  judg- 
ment or  decree. 

Under  this  positive  requirement  of  the  statute,  it  has  been  decided 
that  the  reference  as  to  liens  is  absolutely  necessary  before  a  decree  for 
a  sale  of  the  premises  can  be  made ;  and  can  in  no  case  be  dispensed 
'with.(m)  But  where  the  original  parties  to  the  suit  have  admitted  their 
several  titles  to  the  property,  by  their  pleadings,  if  one  of  them  dies, 
and  the  suit  is  revived  against  his  heirs  at  law,  by  default,  the  court 
may  declare  the  rights,  titles,  and  interests  of  the  several  parties,  with- 
out requiring  the  complainant  to  exhibit  proof  of  the  same,  or  an  abstract 
of  the  conveyances  by  which  it  is  held.(n) 

So  a  reference  as  to  the  necessity  of  a  sale  may  be  dispensed  with,  if 
the  premises  appear,  upon  the  pleadings  or  proofs,  incapable  of  a  di- 
vision.(o) 

If  the  suit  has  abated  by  the  death  of  some  of  the  parties,  and  their 
interests  have  vested  in  other  persons  who  are  not  parties  to  the  suit, 
but  who  are  subsequently  brought  before  the  court  as  parties,  there 
must  be  a  new  reference  as  to  the  rights  of  the  new  parties,  and  the 
liens  upon  their  interests  in  the  premises,  before  a  decree  for  a  sale  can 
be  made.(p)  And  if  a  master  has  reported  that  a  partition  can  be 
made,  and  commissioners  have  been  appointed  for  that  purpose,  it  is  not 
correct  practice  to  decree  a  sale  upon  a  report  of  such  commissioners  of 
its  propriety.  If  the  situation  of  the  property,  or  the  rights  of  the  par- 
ties, have  materially  changed  subsequent  to  the  master's  report,  so  that 
an  actual  partition  cannot  be  made,  a  special  application  should  be  made 
to  the  court  for  a  new  reference  to  ascertain  whether  there  can  be  a  di- 
vision of  the  property  as  the  rights  exist  at  the  date  of  the  reference.(7) 

Proceedings  before  master,]  The  master  is,  in  the  firet  place,  to  in- 
quire as  to  the  necessity  of  a  sale.  And  in  doing  so,  the  true  question 
to  foe  decided  by  him,  under  the  statute,  is  whether  the  whole  property, 
taken  together,  will  be  greatly  injured  or  diminished  in  value,  if  separa- 
ted into  several  parts,  in  the  hands  of  several  different  persons,  accord- 
ing to  their  several  rights  or  interests  in  the  whole.  In  other  words, 
whether  the  aggregate  value  of  the  several  parcels  into  which  the  whole 
premises  must  be  divided  will,  when  distributed  among  the  different 


(m)  Wilde  ▼.  Jenkins,  4  Paige,  481.  (p)  Reynolds  y.  Reynolds,  5  Paige, 

(n)Id.ib.  161. 

(tf)  See  3  R.  S.  330,  ^  86,  (orig.  ^  (q)  Id.  ib. 
81.)    Haonan  ▼.  Osboro,  4  Paige,  336. 
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parties  in  severalty,  be  materially  less  than  the  value  of  the  same  prop- 
erty if  owned  by  one  person.(r) 

To  carry  into  effect  that  part  of  the  order  of  reference  which  relates  to 
liens  and  iucumbrances,  the  master  is  required  by  the  statute  to  cause  a 
notice  to  be  published  once  in  each  \treek,  for  six  weeks  successively,  in 
the  Slate  paper,  and  also  in  a  newspaper  printed  in  every  county  in 
which  any  of  the  lands  in  question  are  situated,  requiring  all  persons 
having  any  general  lien  or  incumbrance  on  any  undivided  interest  or 
share  therein,  by  judgment  or  decree,  to  produce  to  him,  on  or  before  a 
day  to  be  named  in  the  notice,  proof  of  all  such  liens  or  incumbrances ; 
together  with  satisfactory  evidence  of  the  amount  due  thereon.(5) 

The  master  is  bound  to  inquire  as  to  specific  liens  upon  the  sjhare 
of  each  party  to  the  suit.  He  should  cause  searches  of  the  records  to  be 
made  in  the  same  manner  as  if  he  was  examining  a  title.  He  may  re- 
quire an  abstract  of  the  title  to  be  laid  before  him.  And  he  should  also 
be  furnished  with  an  affidavit  as  to  deaths,  descents,  intestacy,  ice.  made 
by  some  person  acquainted  with  the  facts  ;  to  enable  him  to  ascertain  in 
whom  any  part  of  the  estate  is,  or  has  been,  vested.  And  he  should 
summon  before  him  such  persons  as  he  ascertains  to  be  creditors,  and 
get  a  statement  from  them.(/) 

If  the  interest  of  one  of  the  defendants,  in  the  premises,  has  beea 
sold  under  a  judgment  at  law  against  him  since  the  filing  of  the  bill, 
&c.  in  partition,  the  purchaser  must  come  in  before  the  master  upon 
this  reference,  and  prove  his  claim  ;  as  his  interest  in  the  premises  will 
be  divested  by  a  sale  under  the  decree.(u) 

Master^s  report.]  When  the  master  has  completed  the  inquiries  di- 
rected by  the  order  of  reference,  he  must  make  and  file  bis  report  in 
the  usual  manner. 

It  is  customary  to  set  forth  the  abstract  of  the  title  in  the  body  of  the 
report  ;  and  if  any  testimony  has  been  taken,  it  should  be  anuexed.(v) 

The  object  of  the  reference  under  the  178th  rule  is  to  enable  the 
court  to  distribute  the  purchase  money  in  a  proper  manner  ;  and  if  the 
master  reports  against  the  claim  of  any  person  having  a  lien,  by  judg- 
ment or  decree,  upon  the  share  of  any  of  the  parties,  the  claimant  must 
except  to  the  report  in  due  season,  to  preserve  his  lien  upon  the  pur- 
chase money  ;  which,  by  the  statute,  becomes  a  substitute  for  the 
land.(t<;) 


(r)  Clason  v.  Clason,  6  Paige,  541. 
{$)  2  R.  S.  324,  ^  44. 
(0  S  Hoff.  Pr.  194,  5. 


(v)  Spring  v.  Sandford,  7  Paige,  650. 

(v)  3  Hoff.  185. 

(to)  Danham  t.  Miuard,  4  Paige,  549. 
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But  a  purchaser  cannot  except  to  the  decision  of  the  master  upon 
such  a  lien.(jr) 

In  a  case  where  a  master  reported  that  a  sale  was  necessary,  and  that  a 
partition  could  not  be  made  without  prejudice,  the  court  allowed  an  excep- 
tion to  his  reportj  and  held,  Upon  the  facts  stated  in  the  report  as  to  the 
nature  and  situation  of  the  property,  that  an  actual  partition  could  be 
made.  A  petition  was  afterwards  presented  for  leave  to  bring  the 
Cause  before  the  court,  on  a  motion  day,  for  the  purpose  of  having  com- 
missioners appointed.  And  an  order  to  that  effect  was  made,  and  com- 
missioners appointed.(y) 

The  report  must  specify  the  names  of  the  creditors,  the  nature  of  the 
incumbrances,  the  dates  thereof,  and  the  several  amounts  appearing  to 
be  due  thereon*(j^) 

If  the  master  reports  that  a  sale  of  the  premises,  or  any  part  thereof, 
is  necessary,  any  party  interested  therein,  eitcept  a  patty  who  has  a 
mere  lien  upon  an  undivided  interest  in  the  premises,  may,  at  the  hear- 
ing, and  without  filing  any  exceptions  to  the  report  in  this  respect,  ob- 
ject that  the  reasons  stated  in  the  report  are  not  sufficient  to  show  that 
a  sale  is  necessary  ;  and  if  the  objection  appears  to  the  court  to  be  well 
taken,  commissioners  may  be  appointed  to  make  partition,  notwithstand- 
ing the  report.(o) 

Decree  of  sale.]  Upon  the  master's  report,  the  Cause  is  brought  to  a 
hearing,  for  the  purpose  of  obtaining  a  decree  for  a  sale  of  the  prem- 

■ 

ises  in  question. 

If  it  appears  by  the  proceedings  or  report  that  there  are  any  existing 
incumbrances  upon  the  estate  or  interest,  in  the  premises,  of  any  party 
named  in  the  proceedings  in  the  suit,  the  decree  of  sale  must  direct  the 
master  to  bring  into  court  the  portion  of  the  moneys  arising  from  the 
sale  of  the  estate  and*  interest  of  such  party,  after  deducting  the  por- 
tion of  the  costs,  charges,  and  expenses  to  which  it  is  liable.(6) 

The  statute  directs,  that  if  any  of  the  known  parties  are  infants,  the 
court  may,  in  its  discretion,  direct  the  share  of  such  infant  to  be  paid 
over  to  the  general  guardian,  or  to  be  invested  in  permanent  securities, 
at  interest,  for  his  benefil.(c)  But  the  149th  rule  provides,  that  no 
moneys  arising  from  the  real  estate  of  an  infant,  upon  a  sale  under  a 
decree  of  the  court,  shall  be  paid  over  to  his  general  guardian,  except 
so  much  thereof  as  may  be  necessary  for  his  support  or  maintenance  ; 


(x)  Dunham   v.  Minardi  4  Paige,  442.        (a)  Rule  179. 

(v)  Clason  v.  Clauon,  6  Paige,  54L  {h)  3  R.  S.  324,  ^  45. 

Xz)  2  R.  S.  324,  ^  44.  (c)  Id.  327,  ^  66,  (orig.  ^  64.) 
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unless  such  guardian  shall  have  previously  given  sufficient  security  on 
unincumbered  real  estate  to  account'to  the  infant  for  the  same.  As  the 
security  by  mortgage  is  seldom  given,  the  decree  of  sale  usually  directs 
the  infant's  share  to  be  brought  into  court,  and  invested,  or  paid  into  the 
Trust  Company  forthwith.  It  would  be  the  duty  of  the  register  or 
clerk  to  invest  it  or  deposit  it  in  the  Tnist  Company,  if  it  should  not  be 
applied  for  in  six  months.  But  by  directing  it  in  the  decree,  the  inter- 
est for  this  period  of  time  issaved.(c2) 

If  the  decree  directs  a  sale  of  premises,  including  the  estate  of  a  ten^ 
ant  in  dower,  or  by  the  curtesy,  or  for  life,  the  estate  and  interest  of 
such  tenant,  or  person,  will  pass  thereby.  And  the  purchaser,  his  heirs, 
and  assigns,  will  hold  the  premises  free  and  discharged  from  all  claims 
by  virtue  of  any  such  estate  or  interest^  whether  the  same  be  to  an  un- 
divided share  of  a  joint  tenant,  or  tenant  in  common,  or  to  the  whole  or 
any  part  of  the  premises  sold.(e) 

The  l7Sth  rule  provides,  that  upon  the  reference  to  a  master  under 
that  rule,  the  master,  whenever  requested  by  the  parties  who  appear  be- 
fore him  on  such  reference,  shall  ascertain  and  report  the  amount  due 
to  any  creditor,  not  a  party  to  the  suit,  which  is  either  a  specific  or  gen- 
eral lien  or  incumbrance  upon  all  the  shares  or  interests  of  the  parties 
in  the  premises  to  be  sold,  and  which  would  remain  as  an  incumbrance 
thereon  in  the  hands  of  the  purchaser ;  to  the  end  that  such  directions 
may  he  given  in  relation  to  the  same,  in  the  decree  for  the  sale  of  the 
premises,  as  shall  be  most  beneficial  to  all  the  parties  interested  in  the 
proceeds  thereof,  on  such  sale. 

Where  such  a  report  has  been  obtained,  of  course  provision  should  be 
made  in  the  decree  for  the  liens  therein  specified. 

Notice  of  sale*]  As  before  mentioned,  the  master  must  give  the 
same  notice  of  a  sale  by  him  as  is  required  to  he  given  of  a  sale  by 
commissioners.(/}  And  the  139th  rule  directs,  that  the  notice  of  sale 
by  a  master  of  lands  lying  in  any  of  (he  cities  of  this  state,  in  which  a 
daily  paper  is  printed,  except  where  a  difierent  notice  is  required  by  law, 
or  by  the  order  of  the  court,  will  be  published  in  one  or  more  of  the 
daily  papers  of  that  city  for  three  weeks  immediately  previous  to  the 
time  of  sale,  at  least  twice  in  each  week. 

Method  of  conducting  sale.]  The  sale  is  to  be  made  at  public  auc- 
tion in  the  same  manner  as  is  directed  upon  sales  by  commissioners.(s') 


(^  3  Hoff.  Pr.  190.     Rale  179.  {g)  2  R.   S.  330,  ^  85,  (orig.  ^  81.) 

(e)  2  R.   S.   325,  §   52,  (orig.  §  51.)        Ante,  p.  304. 
(/)  See  ante,  p.  304.     2  R.  S.  330,  ^ 
85,  (orig.  ^  81.) 
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Report  of  sale,'\  The  sale  having  been  completed,  the  master  must 
report  the  same  to  the  court.  And  such  sale  must  be  approved  and 
confirmed  by  the  court.(A)  This  requires  a  special  motion  for  confirma- 
tion to  be  made,  on  due  notice  to  all  the  parties  who  have  appeared- 
The  entry  of  a  common  order  of  confirmation,  nwi,  in  the  register's  or 
clerk's  office,  is  not  sufficient ;  as,  in  that  case,  the  approval  by  the  court 
is  not  obtained.(i) 

Proceedings  subsequent  to  confirmation  of  report  of  sale^l    The  de- 
cree for  sale  directs  that  the  master  make  a  final  report  of  all  he  shall 
do  under  and  by  virtue  of  such  decree,  subsequent  to  the  confirmation 
of  his  report  of  sale.    The  proceedings  thus  implied  are,  to  execute 
deeds  to  the  purchasers.    Such  deeds  will  have  the  same  effect  as  if  exe- 
cuted by  commissioners.(A:)    The  master  is  also  to  make  a  distribution 
of  the  proceeds  of  such  sale  among  the  persons  entitled  thereto ;  to  take 
the  consents  of  femes  covert  entitled  to  shares  therein,  that  such  shares 
may  be  paid  to  their  husbands,  duly  acknowledged  before  the  master,  if 
they  are  willing  to  give  such  consents ;  to  ascertain  whether  any  person 
entitled  to  an  estate  in  dower  in  the  premises,  is  willing  to  accept  in 
lieu  thereof  a  sum  in  gross  out  of  the  net  proceeds,  and  what,  upon  the 
principle  of  life  annuities,  would  be  a  reasonable  satisfaction  for  said 
estate.    And  if  such  tenant  in  dower  accepts  such  gross  sum,  the  mas* 
ter  is  to  pay  her  such  sum  as  he  shall  determine  to  be  the  gross  value  of 
her  interest,  unless  such  amount  is  objected  to  by  other  parties,  upon 
her  executing  and  acknowledging  a  release  of  such  interest.    But  if  the 
tenant  in  dower  refuses  to  accept  a  gross  sum,  the  master  is  to  pay  into 
court  one-third  of  the  net  residue  of  the  proceeds,  for  her  benefit.    The 
master  must  also  pay  to  the  complainants,  or  their  solicitor,  and  to  the 
guardian  ad  litem  of  the  infant  defendants,  if  any,  their  costs ;  and  to 
retain  his  own  fees, commissions,  and  disbursements;  divide  the  residue 
of  the  proceeds  into  shares  according  to  the  rights  of  the  persons  inter- 
ested therein,  and  brin&r  into  court  the  shares  belonging  to  infants,  un- 
known owners,  non-residents,  &c.  to  be  invested  for  their  benefit ;  pay 
over  to  the  other  persons  interested  in  the  proceeds  the  amount  of  their 
respective  shares,  and   take  their  receipts  therefor ;  let  the  purchasera 
into  possession  of  the  premises  purchased  by  them,  at  such  sale,  &c.  dec. 
The  contents,  receipts,  and  certificates  taken  by  him,  must  also  be  an- 
nexed to  his  report,  by  the  master. 


(A)  2  R.  S.  327,  ^  61,  (orig.  ^  60.)  (k)  9  R.  S.  330,  ^  85,  (orig.)  ^  81. 

(0  3  MouUoq's  Pr.  76  i,  nute  (e.) 
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Distribution  of  proceeds.]  The  proceeds  of  every  sale,  after  deduct- 
ing the  costs,  are  to  be  divided  among  the  parties  whose  rights  and  in- 
terests have  been  sold,  in  proportion  to  their  respective  rights  in  the 
premises.  And  the  shares  of  such  of  the  parties  as  are  of  full  age  must 
be  paid  to  them,  or  their  legal  representatives,  by  the  commissioners  or 
master,  or  shall  be  brought  into  court  for  their  use.(/) 

Shares  of  infants.  The  disposition  which  is  to  be  made  of  the  shares 
of  infants,  has  just  been  stated.(m) 

Shares  of  unknown  and  absent  owners.  Where  any  of  the  parties 
whose  interests  have  been  sold  are  absent  from  the  state,  without  legal 
representatives  here,  or  are  not  known  or  named  in  the  proceedings,  the 
court  will  direct  the  shares  of  such  parties  to  be  invested  in  permament 
securities,  at  interest,  for  their  benefit,  until  claimed^n) 

Shares  of  tenants  in  dower  or  for  life.  Upon  a  sale  being  made  of  the 
estate  or  interest  of  a  tenant  in  dower,  or  by  the  curtesy,  or  for  life,  in 
the  premises,  the  court  will  direct  the  payment  of  such  sum  in  gross, 
out  of  the  proceeds  thereof,  to  the  person  entitled  to  such  estate,  as  shall 
be  deemed,  upon  the  principles  of  law  applicable  to  annuities,  a  rea- 
sonable satisfaction  for  such  estate  or  interest,  and  which  the  person  so 
entitled  shall  consent  to  accept  in  lieu  thereof,  by  an  instrument  under 
seal  duly  acknowledged  or  proved.  But  in  case  no  such  consent  be 
given  at  or  before  the  coming  in  of  the  report  of  sale,  then  the  court 
must  ascertain  and  determine  what  proportion  of  the  net  proceeds  will 
be  a  just  and  reasonable  sum  to  be  invested  for  the  benefit  of  the  per- 
son entitled  to  such  estate  or  interest,  and  must  order  the  same  to  be 
brought  into  court  for  that  purpose.(o) 

The  proceeds  thus  brought  in  are  to  be  invested  in  permanent  securi- 
ties at  interest,  so  that  such  interest  shall  annually  be  paid  to  the  par- 
ties entitled  to  such  estates,  during  their  lives,  respectively.(p) 
The  proportions  of  the  proceeds  of  the  sale  are  to  be  ascertained  and 


(0  9  R  S.  337,  ^  66,  (orig.  ^  63.)  (0)  Id.  325,  ^^  63,  54,  (orig.  ^^  62, 

(m)  Ante,  308.  53.)  ... 

(n)  2  R .  S.  227,  ^  67.  (orig.  ^  65.)  (p)  Id.  327,  ^  68,  (ong.  ^  66.) 
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determined  in  the  several  cases,  as  follows :  1.  Of  an  estate  in  dower, 
the  proportion  will  be  one-third  of  the  proceeds  of  the  sale  of  the  prem- 
ises, or  of  the  sale  of  the  undivided  share  in  such  premises  upon  which 
the  claim  of  dower  existed ;  2.  Of  an  estate  by  the  curtesy,  or  other 
life  estate,  the  proportion  will  be  the  whole  proceeds  of  thtisale  of  the 
premises,  or  of  the  sale  of  the  undivided  share  thereof  in  which  such 
estate  shall  be. 

And,  in  all  cases,  the  proportion  of  the  expenses  of  the  proceedings 
must  be  deducted  from  the  proceeds  of  the  salfi.(5') 

If  the  persons  entitled  to  any  such  estate  in  dower,  by  the  curtesy,  or 
for  lifo;  are  unknown,  the  court  must  take  order  for  the  protection  of 
their  rights,  in  the  same  manner,  as  far  as  may  be^  as  if  they  were 
known  and  had  appeared.(r) 

Security  to  refund.]  The  court  may,  in  its  discretion,  require  all  or 
any  of  the  parties,  before  they  shall  receive  any  share  of  the  moneys 
arising  from  the  sale^  to  give  security,  to  the  satisfaction  of  the  court,  to 
refund  such  sliare  with  interest,  in  case  it  shall  thereafter  appear  that 
such  party  was  not  entitled  thereto.(*) 

Application  for  amou7it  of  incumbrances^  ^c]  It  has  alfeady  been 
noticed,  that  if  it  appears  there  are  incumbrances  upon  the  estate  or  in- 
terest of  any  party  to  the  suit,  the  order  of  sale  will  direct  the  portion 
of  the  moneys  arising  from  the  sale  of  the  estate  and  interest  of  such 
party,  after  deducting  costs,  &c,  to  be  brought  into  court,(/) 

The  statute  directs  in  what  manner  the  money  thus  paid  in  may  be 
applied  for,  and  by  whom,  and  as  to  the  proceedings  thereon  ;  and  pro- 
vides for  the  distribution  of  such  money  among  the  several  creditorsi 
according  to  the  priority  of  their  incumbrances.(u) 

The  statute  also  directs  the  incumbrances  thus  \)aid  off  to  be  discharg- 
ed ;  and  provides  that  the  proceedings  to  ascert(^in  and  settle  the  amount 
of  incumbrances  shall  not  affect  any  other  party  to  the  suit,  nor  delay 
the  paying  over  or  investing  of  moneys  to  or  for  the  benefit  of  any  party 
upon  whose  estate  in  the  premises  there  does  not  appear  to  be  any  ex- 
isting incumbrances.(v) 

How  securities  to  be  taken,  ^c]  Whenever  any  security  is  directed 
by  the  court  to  be  taken,  or  any  investment  to  be  made,  or  any  security 
shall  be  taken  by  commissioners,  or  a  master,  on  the  sale,  except  where 


(7)  2  R  S.  326,  ^  55,  (orig.  ^  54.) 
(r)  Id.  ib.  §  56,  (orig.  ^  55.) 
(5)  Id.  328,  ^  69,  (orig.  ^  67.) 
(0  Ante,  p.  308. 


(u)  2  R.  S.  324,  ^  46,  (orig.  ^  45,)  to 
^  48,  (orig.  ^  47.) 

(v)  Id.  325,  ^^  49,  50,  (orig.  ^^  48, 
49.) 
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proTisioQ  is  made  for  taking  the  same  in  the  name  of  any  known  owner' 
the  bonds,  mortgages,  or  other  evidences  thereof,  must  be  taken  in  the 
name  of  the  register  or  clerk  of  the  court,  and  his  successors  in  office ; 
who  are  to  hold  the  same  by  virtue  of  their  offices,  and  deliver  them  to 
their  euccessors.  • 

Such  register  or  clerk  is  to  receive  the  interest  or  principal  of  any 
sums  as  they  become  due,  and  apply  or  re-invest  the  same,  as  the  court 
shall  direct.  And  once  a  year  they  must  render  to  the  court  an  account 
in  writing  and  on  oath,  of  all  moneys  received  by  them,  and  of  the  ap- 
plication thereof  (t(?) 

InvestmerUSy  how  made.]  Ail  investments  and  re-investments,  under 
the  provisions  of  the  statute,  must  be  made  in  the  public  stocks  of  the 
United  States,  or  of  this  state,  or  on  bond  and  mortgage  upon  unincum- 
bered real  estate,  of  at  least  double  the  value  of  the  investment.  And 
no  security  or  evidence  of  investment  can  be  transferred,  discharged,  or 
impaired  by  any  act  of  the  clerk,  &c.  without  the  order  of  the  court.(jr) 

Casts.]  Upon  a  final  decree  for  partition,  the  court  must  direct  each 
of  the  parties,  except  the  complainants,  to  pay  to  the  latter  a  pro* 
portion  of  the  costs  and  charges  of  the  proceedings,  to  be  ascertain- 
ed by  the  court  according  to  the  respective  rights  of  the  parties ;  and 
the  proportion  of  such  costs  assessed  upon  the  unknown  owners  to  be 
chargeable  on  the  part  remaining  undivided.  And  for  the  collection  of 
such  costs,  an  execution  may  be  issued  and  levied  on  the  property  of  the 
parties  respectively  charged  with  such  costs,  and  upon  any  share  or  part 
of  the  premises  allotted  to  any  owner  unknown,  or  not  named,  and  upon 
every  portion  remaining  undivided,  for  the  proi)ortion  adjudged  to  be 
paid  by  such  owners,  or  chargeable  to  the  part  remaining  undi- 
vided.(y) 

Where  an  actual  partition  of  the  premises  is  decreed,  the  costs  of  the 
complainant,  and  of  all  the  defendants  who  have  appeared  in  the  cause, 
are  to  be  taxed  as  between  party  and  party,  and  the  aggregate  amount 
of  the  several  bills  apportioned  and  charged  upon  the  parties  to  the 
suit  according  to  their  respective  rights  and  interests  in  the  premises ; 
and  the  parties  whose  taxed  bills  exceed  their  rateable  proportions  of 
the  whole  costs,  are  entitled  to  execution  against  those  whose  taxed 
bills  are  less.(z) 


(tr)  9  R.  S.  338,  ^  70,  71,  (orig.  W        (y)  W-  ^'  ^  74,  (orig.  ^  79.) 
68,  «9.)  («)  Tibbita  T.  Tibbiu,  7  Paige,  904. 

(x)  Id.  ib.  ^  73,  (orig.  ^  70.) 

Vol.  II.  40 
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Upon  a  sale  of  the  premises,  the  costs  and  expenses  of  the  proceed- 
ings are  to  be  deducted  from  the  proceeds  of  the  sale,  and  paid  by  the 
commissionersi  or  master,  to  the  complainant  or  his  soIicitor.(z2r) 


CHAP.    X. 

COMMISSIONS  TO  TAKE  PROOF  OP  FOREIGN  WILLS. 

Sect.  1.  Wills  executed  according  to  the;  Laws  op  this  State. 
2.  Wills  executed  according  to  the  Laws  of  other  States. 


SECTION    I. 


wills  executed  according  to  the  laws  op  this  state. 

By  the  act  of  1830,  chap.  320,  §  16,(a)  it  is  provided  that  a  will  duly 
executed,  according  to  the  laws  of  this  state,  where  the  witnesses  to  the 
same  reside  without  the  jurisdiction  of  this  state,  may  be  proved  in  the 
court  of  chancery,  upon  a  commission  to  be  issued  for  that  purpose,  on 
application  to  the  chancellor. 

If  the  original  will  is  in  the  possession  of  a  court  or  tribunal  of  jus- 
tice in  another  country  or  state,  whence  it  cannot  be  obtained,  a  duly 
exemplified  or  authenticated  copy  thereof  may  be  proved  in  the  same 

manner.(6) 

It  has  been  determined  that  the  sound  construction  of  the  above  sec- 
tion,  in  connection  with  the  12th  section  of  the  same  act,  (Laws  of 
1830,  p.  387,)  is,  that  the  chancellor  may  issue  a  commission  to  prove  a 
will,  either  of  real  or  personal  estate,  in  any  case  where,  from  the  ab- 
sence of  the  will,  or  the  non-residence  of  the  witnesses  in  this  state,  it 
cannot  be  proved  in  the  usual  manner  before  the  surrogate  by  producing 


{zz)  2  R.  S.  337,  ^  64,  (orif?.  ^  62.)  (b)  Id.  ib. 

(a)  3  R.   S.  3d.  ed.  67,  ^  63.     Laws  of 
1839,  p.  388. 


Ch.  X]  PROCEEDINGS  IN  SPECIAL  CASES.  315 

the  subscribing  witnesses,  or  by  proving  their  handwritiDg.(c)  And 
though  the  statute  does  not,  in  express  terms,  authorize  the  proof  of  a 
will  of  real  property,  executed  out  of  this  state,  where  all  of  the  subscrib- 
ing witnesses  resided  abroad,  but  they  are  dead  at  the  time  of  issuing 
the  commission,  the  chancellor  considers  it  evident  that  the  legislature 
intended  to  provide  for  such  case.(cl) 

Commission^  how  applied  for.]  The  commission  may  be  applied  for, 
either  upon  petition  or  bill  \{e)  though  the  former  is  the  method  most 
usually  adopted. 

Who  may  apply.]  A  commission  can  only  be  issued  upon  the  appli- 
cation of  some  person  interested  in  the  establishment  of  the  will.(/) 

Petition^  or  hilL]  If  the  object  is  to  take  proof  of  a  will  of  real  es- 
tate, it  should  appear  from  the  petition  or  bill  that  the  decedent  left  real 
property  in  this  state  in  which  the  applicant  for  the  commission  has 
some  legal  or  beneficial  interest  under  the  will.  If  it  is  a  will  of  per- 
sonal property  which  is  proposed  to  be  proved,  the  applicant  must  show 
that  the  decedent,  at  his  death,  left  assets  in  this  state,  or  that  assets 
have  come  into  this  state  since  his  death.  The  petition  or  bill  must 
also  state  the  necessary  facts  to  show  what  surrogate  has  jurisdiction  to 
grant  letters  testamentary,  or  of  administration ;  so  as  to  enable  the 
chancellor,  after  the  will  is  proved,  to  send  the  mandate  to  the  proper 
surrogate  for  that  purpose.{5') 

And  the  prayer  of  such  petition  or  bill  should  show  whether  the  will 
is  to  be  proved  as  a  will  of  real  estate,  or  as  a  will  of  p)ersonal  property, 
or  of  both.  If  it  is  to  be  proved  as  a  will  of  real  estate,  the  applicant 
should,  in  his  petition  or  bill,  state,  either  positively  or  upon  informa- 
tion and  belief,  that  the  instrument  propounded  in  the  last  will  of  the 
decedent,  and  that  it  was  executed  in  due  form  of  law  to  pass  real  proper- 
ty in  this  state.  He  must  also  show  who  are  the  legal  heirs ;  to  whom, 
by  the  laws  of  this  state,  such  real  property  would  have  descended  if 
the  decedent  had  died  intestate ;  and  the  names  and  residences  of  such 
heirs,  so  far  as  the  same  can  be  ascertained  ;  to  enable  the  chancellor  to 
determine  what  notice  shall  be  given  to  them  of  the  proceedings  to 
prove  the  will.  And  if  the  decedent  left  no  heir  capable  of  inheriting 
lands  in  this  state,  that  fact  should  be  shown.(A) 

When  the  instrument  is  to  be  proved  as  a  will  both  of  real  and  per- 


(c)  Matter  of  Hornby's  will,  2  Paige,        (/)    Id.   ib.     Mailer  of  Easton's  will, 
4-29.     See  also  2  R.  S.  67,  ^  67.  i\  Paij^e,  183. 

(d)  Id.  430.  ( fO    Matter  of  Easton's  will,  svpra. 

(e)  2  R.  S.^67,  ^  64,  (A)  Id.  id. 
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sonal  estate,  or  as  a  will  of  personal  estate  merely,  if  the  decedent,  at 
the  time  of  his  death,  was  not  domiciled  in  this  state,  or  if  the  will  was 
executed  out  of  the  state,  the  petition  or  bill  should  state  the  domicil  of 
the  decedent  at  the  time  of  his  death,  and  also  the  names  and  residences 
of  his  next  of  kin,  or  of  those,  who,  in  case  of  intestacy,  would  have  been 
entitled  to  the  succession  to  his  personal  estate  according  to  the  law  of 
his  domicil,  so  far  as  the  same  can  be  ascertained.(i) 

The  petition  or  bill  prays  that  an  order  may  be  granted  directed  the 
will  to  be  proved  in  the  court  of  chancery,  upon  a  commission  to  be  is- 
sued for  that  purpose,  under  the  seal  of  this  court,  directed  to  certain 
commissioners  named  therein,  to  prove  such  will  by  the  testimony  of 
the  subscribing  witnesses,  (if  they  are  living,)  upon  written  interrogato- 
ries to  be  annexed  to  the  commission. 

It  is  usual  to  annex  to  the  petition  a  copy  of  the  will  and  of  the  in- 
terrogatories upon  which  the  witnesses  are  to  be  examined. 

Who  may  grant  a  commissionJ]  The  chancellor  alone  has  power  to 
grant  a  commission  for  this  purpose^  It  cannot  be  issued  by  the  direc- 
tion of  a  vice  chancellor.(Ar) 

Notice  of  application.]  The  statute  requires  such  notice  to  be  given 
to  the  parties  interested  to  oppose  the  validity  of  the  will  as  the  chan- 
cellor shall  direct.  Or  such  notice  may  be  dispensed  with  where,  from 
the  circumstances  of  the  case,  it  shall  be  deemed  unnecessary.(/)  It  has 
been  decided  that  the  same  notice  of  the  application  must  be  given  to 
the  heirs  at  law  of  the  testator,  and  the  persons  interested  in  contesting 
the  will,  as  is  required  upon  proving  a  will  before  a  surrogate.  (See  2 
R.  S.  2,  §  8.){m)  In  the  case  referred  to  in  the  last  note,  upon  an  ap- 
plication for  a  commission  being  made  without  notice,  the  chancellor 
directed  an  order  to  be  entered  lequiring  the  heirs  at  law,  and  other  per- 
sons interested  in  contesting  the  validity  of  the  will,  to  show  cause  be- 
fore him,  at  a  specified  time,  why  the  commission  should  not  issue. 

Commission*]  If,  upon  the  hearing  of  the  application,  it  appears  to 
the  court  to  be  a  proper  case  for  the  exercise  of  its  jurisdiction,  and  the 
proceedings  have  been  regular,  the  chancellor  will  direct  a  commission 
to  issue  as  prayed  for.  It  is  similar,  in  form,  to  the  commission  |to  ex- 
amine witnesses  residing  out  of  the  state,  in  other  cases,  and  is  to  be  ex- 
ecuted in  a  similar  manner.(n) 


(t)  Mauer  of  Easton's  will,  6  Paige,  (/)  2  R.  S.  67,  \  64. 

les.  (m)    Matter    of    Atkinson,    2    Paige, 

{k)  Matter  of  Hornby's  will,  2  Paige,  216. 

429.     2  R.  S.  67,  ^  63.  (n)  See  Vol.  I.,  pp.  299,  300. 
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Persons  authorized  to  contest  the  validity  of  the  will  may  join  in  the 
commission,  and  may  be  permitted  to  name  a  commissioner  on  their  part. 
They  will  also  be  entitled  to  reasonable  notice  of  the  time  and  place  of 
executing  the  commission.(o) 

Proceedings  on  return  of  commission.]  If  the  facts  necessary  to  es- 
tablish the  validity  of  the  will  appear  from  the  proof  taken  imder  such 
commission,  the  chancellor,  upon -the  return  of  the  commission,  will  di* 
rect  the  will,  or  the  copy  thereof,  and  the  proofs  or  examinations,  to  be 
recorded  in  the  office  of  the  register.(  p) 

Effect  of  proof  of  wUL]  The  statute  declares  that  every  will,  or  copy. 
80  proved  under  a  commission,  shall  have  a  certificate  of  such  proof  en- 
dorsed thereon,  signed  by  the  register,  and  attested  by  the  seal  of  the 
court  of  chancery,  and  may  then  be  read  in  evidence  without  further 
proof  thereof.(9)  It  has  been  decided,  that  if  a  commission  is  issued  in 
a  case  where  all  the  subscribing  witnesses  to  the  will  are  dead,  the  proof 
taken  under  it  will  have  no  greater  effect,  as  evidence,  than  a  will  proved 
before  a  surrogate,  without  producing  any  of  the  subscribing  witnesses 
thereto.(r) 

Record^  how  far  evidence.]  The  statute  directs  that  every  record  of 
a  will,  or  copy,  made  in  the  register's  office  in  pursuance  of  the  above 
provisions,  or  an  exemplification  thereof,  shall  be  received  in  evidence, 
and  shall  be  as  effectual,  in  all  cases,  as  tlie  original  will  would  be  if 
produced  and  approved  ;  and  may,  in  like  manner,  be  repelled  by  contra* 
ry  proof.(^ ) 

W/ien  will  may  be  established  as  a  will  of  personal  estate.]  The  act 
of  1830  also  contains  a  section  directing  that  where  there  are  assets  of 
the  testator  within  this  state,  and  due  notice  shall  have  been  given  to 
the  parties  interested  to  oppose  the  will,  the  chancellor  may,  by  decree, 
establish  the  same  as  a  will  of  personal  estate ;  and  that  in  such  case  he 
shall  transmit  such  decree,  to  be  recorded  in  the  office  of  the  surrogate 
having  jurisdiction,  with  directions  to  the  surrogate  to  issue  letters  tes- 
tamentary, or  of  administration,  with  the  will  annexed  thereon,  in  the 
same  manner  as  upon  wills  duly  proved  before  him.(/) 

Wills  must  be  executed  according  to  lex  loci.]  No  will  of  personal 
estate,  made  out  of  this  state,  by  a  person  not  being  a  citizen  of  this 
state,  can  be  admitted  to  probate  under  either  of  the  above  provisions 


(o)    Matter   of    Atkinson's    will,     8        (r)  Matter  of  Hornby's  will,  2  Paige, 
Paige,  214.  429. 

ip)  2  R.  S.  67,  ^  65.  (#)  2  R.  S.  67,  ^  66. 

{q)  Id.  ib.  ^  66.  (/)  Laws  of  1830,  p.  300,  ^  VI.     2  R. 

S.  67,^67. 
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unless  such  will  was  executed  according^  to  the  laws  of  the  state  or 
country  in  which  the  same  was  made  ;(m)  and  this,  although  the  testa- 
tor was  domiciled  here  at  the  time  of  his  death.(t7) 


SECTION    II. 

WILLS   EXECUTED  ACCORDING   TO  THE   LAWS   OF   OTHER   STATES. 

Wills  of  personal  estate,  duly  executed  by  persons  residing  out  of  this 
state,  according  to  the  laws  of  the  state  or  country  in  which  the  same 
were  made,  may  also  be  proved  under  a  commission  to  be  issued  by  the 
chancellor.(t£?) 

The  commission  for  this  purpose  is  similar  in  form,  and  is  to  be  ap- 
plied for  and  executed  in  the  same  manner,  as  the  commission  mentioned 
in  the  last  section. 

As  the  statute  prohibits  a  will  of  personal  estate  executed  abroad,  by 
a  person  not  a  citizen  of  this  state,  from  being  admitted  to  probate,  un- 
der the  above  section,  unless  it  was  executed  according  to  the  laws  of 
the  state  or  country  in  whfch  it  was  made,(3r)  it  is  necessary  the  peti- 
tion for  the  commission  should  state  that  the  instrument  propounded  as 
a  will  was  duly  executed,  so  as  to  make  a  valid  testamentary  dis]X)silion 
of  the  decendent's  personal  property  according  to  the  law  of  the  place 
where  it  was  made.(y) 

As  to  the  manner  in  which  the  general  law  of  a  foreign  istate  or  coun- 
try is  to  be  made  known  to  the  court,  in  order  to  enable  it  to  test  the 
validity  of  the  will  proposed  to  be  proved,  it  has  been  held  that  if 
it  does  not  appear  that  such  law  exists  as  statute  or  written  law,  and  of 
which  an  authentic  copy  of  the  record  might  be  produced,  it  may  be 
proved  by  parol. (ar) 

The  statute  directs  that  when  a  will,  executed  according  to  the  laws 
of  another  state  or  country,  shall  have  been  proved,  under  a  commission, 


(tt)  Laws  of  1830,  p.  389,  ^69.     2  R.         (i)  3  R.  S    67,  ^  69.     See  Matter  of 
S.   67,  \  6ft.     Matter  of  Easton's  will,  6     Roberts'  will,  8  Paige,  446. 
Paige,  184.  (y)  Matter  of  Easlon's  will,  6  Paige, 

(v)  Matter  of  Roberta'  wDI,  8    Paige,    184. 
446.  («)  Matter  of  Roberts'  will  supra, 

(w)  2  R.  S.   67,  H8^     Lawaof  1830, 
p.  389,  \  68. 
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it  may  be  established  and  transmitted  to  the  surrogate  having  jurisdic- 
tion, with  directions  to  him  to  issue  letters  testamentary,  or  of  adminis- 
tration with  the  will  annexed,  thereoUi  in  the  same  manner  as  upon  wills 
duly  proved  before  him.(a)  And  where  such  will  has  been  duly  ad- 
mitted to  probate  in  such  state  or  country,  letters  testamentary,  or  of 
administraiion  with  the  will  annexed,  may  also  be  issued  thereon,  by 
the  surrogate  having  jurisdiction,  upon  the  production  of  a  duly  exem- 
plified or  authenticated  copy  of  such  will,  under  the  seal  of  the  court  in 
which  the  same  was  proved,  (fr) 

Proceedings^  where  to  be  entered,]  The  proceedings  under  the  pre- 
sent and  precediiig  section  must  be  entered  in  the  office  of  the  register 
at  Albany.(c) 


{a)  2  R.  S.  67,  ^^  67,  68.      Laws  of        (c)  Matter  of  Hornby's  wiU,  2  Paige, 
1830,  p.  389.  429. 

(b)  Id.  ib.  ^  68. 
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CHAP.    1. 


GENERAL   RULES   RESPECTING  THE  GRANTING  OR 

REFUSAL  OP  COSTS. 


It  is  not  our  design  to  go  into  a  detail  of  the  various  cases  in  which 
costs  will  be  allowed  or  denied,  or  of  the  items  which  are  properly  al- 
lowable on  taxation.  To  do  justice  to  those  branches  of  the  subject, 
would  require  more  space  than  can  be  spared  in  this  work.  And  they 
are  matters  of  too  much  importance  to  the  profession  to  be  treated  su- 
perficially. 

A  brief  view  of  the  general  principles  which  govern  the  court  in  the 
allowance  or  refusal  of  costs  may,  however,  be  of  some  use.  And  the 
precedents  of  costs  in  the  Appendix  will,  as  far  as  they  extend,  show 
what  items  are  allowable  on  taxation.  As  it  may  be  useful,  also,  to  the 
profession,  and  save  taxing  officers  much  trouble,  to  know  what  items 
have  been  decided  by  the  court  in  this  state  to  be  not  properly  taxable, 
the  6th  section  of  the  4th  chapter  of  this  Book  will  contain  a  reference 
to  those  decisions. 

Costs  in  chancery  rest  in  the  discretion  of  the  court,  and  are  to  be 
awarded  or  refused,  according  to  the  justice  of  each  particular  case. 
They  do  not,  therefore,  always  follow  a  decree  in  favor  of  the  parly 
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praying  relief.(a)  And  where  both  parties  are  equally  innocent,  and 
endeavoring  to  avoid  a  loss  caused  by  a  third  person,  no  costs  will  be 
awarded  to  either  party  as  against  the  other.(fr)  So,  in  a  case  of  great 
novelty,  or  where  the  practice  on  the  subject  was  unsettled,  the  court 
will  not  give  costs  to  either  party.(c)  Nor  where  both  parties  have 
claimed  what  they  were  not  entitled  to,  and  each  has  succeeded  as  to 
part  of  the  matters  in  litigation  between  them.(c/) 

But,  as  a  general  principle  in  this  court  as  well  as  at  law,  the  pre- 
vailing party  is  prima  facte  entitled  to  costs.(e)  And  when  a  creditor 
recovers  a  debt  in  the  court  of  chancery,  he  recovers  costs  also,  unless 
special  and  strong  reasons  to  the  contrary  intervene.  And  those  costs, 
in  general,  are  the  costs  of  the  whole  litigation ;  although  the  creditor 
may  have  failed  as  to  part  of  his  deraand.(/) 

It  is  provided  by  the  revised  statutes,  that  a  complainant  shall  pay 
costs  upon  the  dismissal  of  his  bill  or  petition ;  except  in  those  cases 
where,  according  to  the  practice  of  the  court,  costs  would  not  be  awarded 
against  him  upon  a  decree  rendered  on  the  hearing.(^)  In  all  other 
cases,  where  no  special  provision  shall  be  made  by  law,  the  costs  of  all 
suits  and  proceedings  in  equity,  whether  originally  commenced  in  such 
court,  or  brought  there  by  appeal,  shall  be  paid  by  such  party  as  the 
court  shall  direct.(A)  An  application  to  rectify  certain  irregularities  in 
the  sale  of  real  estate,  under  the  order  of  a  surrogate,  has  been  held  to 
be  within  this  provision  of  the  statute.(i) 

When  it  is  said  that  the  giving  of  costs  in  this  court  is  entirely  dis- 
cretionary, it  must  not  be  supposed  that  the  court  of  chancery  is  not 
governed  by  definite  principles  in  its  decisions  respecting  costs.  All 
that  is  meant  by  the  dictum  is,  that  this  court  is  not,  Uke  courts  of  law, 
held  inflexibly  to  the  rule  of  giving  the  costs  of  the  suit  to  the  success- 
ful party,  but  that  it  will,  in  awarding  costs,  take  into  consideration  the 
circumstances  of  the  particular  case  before  it,  and  the  situation  and  con- 
duct of  the  parties,  and  exercise  its  discretion  in  reference  to  those 
points.    In  exercising  this  discretion,  however,  courts  of  equity  are  gen- 


(a)  Travis  ▼.  Waters,  13  Johu.  600. 
Meth.  Epis.  Chorch  ▼.  Jaques,  1  John. 
Ch.  Rep.  66.  Id.  166.  Cowles  r.  Whit- 
man, 10  Conn.  Rep.  131.  Bennett  Coll. 
T.  Carey,  3  Bro.  C.  C.  390.  Coleman  ▼. 
Moore,  3  Litt.  365.  Scarborough  t.  Bar- 
ton, 3  Atk.  111. 

(lb)  Pendleton  ▼.  Eaton,  3  John.  Ch. 
Rep.  60. 

(c)  Jones  T.  Mason,  5  Rand.  677. 
Hoffman  ▼.  Skinner,  6  Paige,  636. 


{d)  Crippen  r.  Hennance,  0  Paige, 
311.  See  also  Newell  r.  Smith,  1  Jao. 
&  W.  363. 

(e)  Saunders  t.  Frost,  5  Pick.  360. 
Harr.  364.     Grant,  333.    White  r.  Fol- 

Simbe,  11  Vesey,  337.      VancouTer  t. 
lies,  id.  468. 

(/)  Hunn  T.  Norton,  Hopk.  344. 
(^)3R.  8.613,(1. 
(h)  Id.  ib.  (  3. 
(0  Matter  of  Hemiup,  3  Paige,  311. 
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erally  goyemed  by  certain  fixed  principles  which  they  have  adopted 
upon  the  subject  of  costs ;  and  do  not,  as  is  frequently  supposed,  act 
UfMn  the  mere  caprice  of  the  judge  before  whom  the  cause  is  heard.(/:) 
The  discretion  to  be  exercised  is  a  sound  discretion.(/) 

By  examining  a  defendant  as  a  witness,  the  complainant  will  preclude 
himself  from  having  any  decree  against  him  personally ;  and  the  com- 
plaiDont  will  be  liable  to  pay  costs  to  such  defendant ;  although  he 
might  not  have  been  entitled  to  costs  if  he  had  not  been  examined  as  a 
witness.(m) 

[t  is  a  general  rule  of  equity,  as  well  as  of  law,  that  when  the  party 
dies  before  judgment  or  decree,  the  right  to  costs  up  to  that  time  dies 
with  him.(n)  But  if  costs  have  been  decreed,  and  the  party  dies  be- 
fore they  are  taxed,  they  may  be  recovered  by  his  personal  representa« 
fives,  on  a  bill  of  revivor.(o) 

If  a  final  decree  is  silent  as  to  the  costs — the  question  of  costs  not 
having  been  reserved — ^they  are  lost,  and  cannot  afterwards  be  ordered 
to  be  paid  ;  unless,  upon  a  re-hearing,  the  decree  has  been  opened  for 
that  purpose.(  p) 

Iq  order  to  entitle  the  solicitor,  counsel,  or  other  officer,  to  his  costs 
or  fees,  it  is  necessary  the  service  should  have  been  actually  rendered 
except  where  prospective  costs  are  taxable,  or  where  the  fee  may  be 
demanded  previously  to  rendering  the  service.(q')  And  when  the  same 
person  acts  as  solicitor  and  counsel  in  the  same  cause,  he  will  not  be 
entitled  to  fees  in  both  capacities  in  relation  to  the  same  motion,  hear- 
ing, trial,  pleading,  or  other  matter,  but  must  elect  in  which  capacity  he 
will  receive  compensation  for  the  service.(r) 

There  cannot  be  a  prospective  order  to  pay  costs  :  as,  for  example,  of 
proceedings  to  be  had  before  a  master.  The  question  as  to  such  C05it« 
ought  always  to  be  reserved.(«) 

Where  the  subject  of  a  suit  has  been  disposed  of  out  of  court,  the 
court  will  not  hear  the  cause  merely  for  the  purpose  of  disposing  of  the 
costs.(/) 

The  general  rule  of  the  court  is,  that  the  successful  party,  although 
he  may,  for  special  reasons,  be  deprived  of  his  costs,  never  pavs 


(k)  3  Dan.  3.      Ch.  Prac.  73.      Rich-  (p)  Id.  ib. 

irdsoD's  Pr.  101.  (q)  2  R.  S.  650,  ^  6. 

[I)  Coleman    ▼.    Moore,    3  Litt.  355.  (r)  M.  651,  ^  8. 

Tomlinson  v.  Ward,  3  Conn.  Rep.  396.  (s)  Corporation  of  Ludlow  t.  Green- 
Cm)  Fulton  Bank  v.  N.  Y.  and  Sharon  honse,  1  Bligh,  (New  Series,)  18. 

Canal  Co.,  4  Pai^e,  137.  (0  HoberiB  v.  Roberu,  1  Sim.  &  Stu. 

(n)  Travis  v.  Waters,  13  John.  500.  39.     Freeland  v.  Mannahaa,  Hopk.  376* 
[o)  Id.  ib.     1  John.  Ch.  Rep.  85,  S.  C. 
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costs  to  the  opposite  party.(ti)  Thus  it  has  been  held  that,  when  a  bill 
is  dismissed,  it  is  against  the  principles  of  the  court  to  order  the  defen- 
dant to  pay  the  complainant  his  costs.(t;) 

'  Some  cases,  however,  are  to  be  found  in  which  the  successful  party 
has,  under  peculiar  circumstances,  been  made  to  pay  the  costs.  Thus, 
in  Mortimer  v.  Orchardj{w)  the  bill  was  filed  for  a  specific  perform- 
ance of  an  agreement  to  renew  a  lease  ;  and  the  agreement  proved  by 
one  witness  was  difierent  from  that  stated  in  the  bill,  whilst  the  defen- 
dants, by  their  answer,  set  forth  an  agreement  different  both  from  that 
proved  and  that  set  up  by  the  bill ;  but  a  specific  performance  was  de- 
creed according  to  the  agreement  stated  in  the  answer,  with  costs 
against  the  complainant 

So  if  a  purchaser  files  a  bill  for  a  sp>ecific  performance,  which  is  dis- 
missed, because  the  defendant,  the  vendor,  cannot  make  a  title,  yet  the 
bill  may  be  dismissed  with  costs  against  the  vendor.(2;) 

Another  instance  of  departure  from  the  rule  that  the  successful  party 
is  to  pay  no  costs,  may  be  found  in  the  case  of  a  cestui  que  trust  making 
his  trustee  a  defendant  to  a  suit  instituted  by  him  against  a  third  party. 
In  such  a  case,  the  cestui  que  trust,  although  he  obtains  a  decree  against 
his  trustee,  must  pay  his  costs ;  unless  the  trustee  has  been  applied  to, 
to  join  in  the  suit  as  co-complainant,  and  has  refused. (y)  The  proper 
course  to  be  pursued  by  a  cestui  que  trust,  who  intends  to  file  a  bill 
against  a  stranger  relative  to  the  trust  property,  is  stated  to  be  to  apply 
to  his  trustee  to  become  a  co-complainant — indemnifying  him  against 
costs — and  then  if  he  refuses,  he  must  abide  his  own  costs  as  a  defen- 
dant.(2:)  For  it  is  a  rule,  tl)at  if  a  suit  is  occasioned  by  the  misconduct 
or  obstinacy  of  a  trustee,  he  may  be  compelled  to  pay  the  whole  costs 

of  it.(a) 

When  proceedings  are  set  aside  for  a  mere  technical  irregularity,  and 
where  the  practice  of  the  court  on  the  subject  was  unsettled,  it  is  not 
usual  to  allow  costs.(&) 


(tt)  3  Dan.  37.  (x)  3  Sudg.  V.  and  P.  137,  (ed.  of 

(v)    Lewis    ▼.    Loxham,    3  Mer.  429.  1840.)      Nicholson  ▼.   Wordsworth,    8 

Cogan  ▼.  Stephens,  cited  Lewin  on  Trus-  Swanst.  365. 

tees,  App.  II.,  p.  G98.      See  also  Wykham  (y)  Reado  v.  Sparkes,  1  Moll.  8. 

▼.  Wykham,  18  Ves.  395.     2  id.  219.  {z)  Id.  ib. 

{w)  2  Ves.  jun.  243.     See  Bearoes  on  (a)  3  Dan-  39.    Jones  t.  Lewis,  1  Cox, 

Costa,  112.      Willis  t.  Yates,  cited  id.  199. 

154.  (b)  Hoffman  t.  Skinner,  5  Paige,  586. 
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CHAP    II. 

APPORTIONMENT  AND  SET-OPP. 

Sect.  1.  Apportionment. 
2.  Set-Opp. 


SECTION    I. 


apportionment  op  costs. 


In  deciding  the  question  of  costs,  the  court  will  frequently  apportion 
them,  so  as  to  cause  the  costs  of  one  part  of  the  suit  to  fall  upon  one 
party,  and  those  relating  to  another  part  to  fall  upon  the  other  party. 

Thus,  where  a  complainant  claims  several  matters  by  his  bill,  and  suc- 
ceeds in  establishing  his  right  to  a  portion  only  of  what  he  so  claims, 
the  court  will  sometimes  grant  him  a  decree  for  that  part  of  his  case  in 
which  he  is  successful,  with  costs  to  be  paid  by  the  defendant ;  and  will 
dismiss  the  remainder  of  his  bill  with  costs  to  be  paid  by  himself.(c) 

So,  also,  where  there  are  several  issues,  and  some  are  found  for  the 
complainant,  and  others  for  the  defendant,  the  parties  will  be  allowed 
costs  on  issues  found  in  their  favor,  and  must  pay  them  on  thD^e  found 
against  them.(d) 

Sometimes  where  no  part  of  the  bill  is  dismissed,  but  a  decree  is  made 
upon  the  whole  bill,  the  court  will  order  the  costs  of  the  suit  up  to  a 
certain  period,  to  be  borne  by  one  party,  and  the  remainder  by  another. 
Thus,  in  suits  for  specific  performance,  where  a  vendor  does  not  make 


(c)  3  Dan.  Pr.  39.     Clinan  t.  Cooke,        (d)  Prevost  ▼.  Benett,  3  Price,  273 
1  Seh.  A  Lef.  23. 
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out  his  title  until  after  the  bill  is  filed,  he  will  be  liable  to  pay  the  costs 
of  the  suit  up  to  the  time  when  he  showed  a  good  title.(e) 

In  matters  of  account,  also,  the  court  will  frequently  apportion  the 
costs  as  between  the  complainant  and  defendant.  Thus,  wherp  a  com- 
plainant took  a  decree  for  an  account  against  an  executor  who  had  in 
his  answer  stated  an  account,  which  was  found  by  the  master  to  be  cor- 
rect, the  court  gave  the  costs  of  the  suit,  up  to  the  decree,  to  the  com- 
plainant, and  the  costs  of  the  subsequent  proceedings  to  the  defen- 
dant ;(/)  the  reason  of  the  distinction  apparently  being  that  the  execu- 
tor had,  before  the  bill  was  filed,  been  applied  to  for  an  account,  but 
gave  none,  and  so  had  rendered  the  suit  necessary ;  but  it  was  at  the 
complainant's  own  risk  that  he  proceeded  with  it  after  the  defendant  had 
rendered  a  correct  account  by  his  answer.(^) 


SECTION    II. 


SET   OFF   OF  COSTS. 


Where  the  costs  are  apportioned  between  the  complainant  and  defen- 
dant, the  court  will  generally  so  arrange  them  that  they  may  be  set  ofi!*, 
one  against  the  other,  and  that  the  balance  only  shall  be  paid  by  the 
party  from  whom  it  shall  appear  to  be  due.(A)  The  court  will  also, 
where  there  are  sums  of  money  to  be  paid,  as  well  as  costs,  arrange  the 
demands  of  each  so  as  to  do  justice  to  all.(t)  Thus,  in  a  suit  for  the 
administration  of  assets,  in  which,  according  to  the  common  course  of 
the  court,  all  the  parties  are  entitled  to  have  their  costs  out  of  the  fund, 
a  jMirty  who  was  a  debtor  to  the  estate  was  not  allowed  to  receive  pay- 
ment of  them  whilst  his  debt  remained  unsatisfied  ;  but  the  costs  due  to 
him  were  ordered  to  be  set  oflf,  pro  tanto,  against  the  debt  due  from 
h\m,{k) 

So  where  the  complainant  obtained  a  decree  for  part  of  his  demand, 
with  costs,  and  as  to  the  remainder  issues  were  directed,  which  were  af- 


<tf)  2  Dan.   635.     3  id.   40.     3   Sugd.        (g)  3  Dan.  40.     And  see  Beames  on 
V.  and  P.  140,  pi.    13,   143,  pi.  23,  (ed.     Costs,  (ed.  1840,)  p.  7. 
1840.)     Lewin  v.  Gueat,  1  Ruse.  3-28.     3        {h)  Id.  41. 
Y.  &  Coll.  505.  (t)  Taylor  ▼.    Popham,   15  Vea.  72. 

(/)  AnoD.  4  Mad.  273.  Fell  ▼.  Latwidge,  Barnard.  319. 

(Ar)  Harmer  v.  Harris,  1  Russ.  155. 
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terwards  found  for  the  defendants,  the  court  stayed  the  payment  of  the 
costs  decreed  to  the  complainant,  in  order  that  the  defendants  might 
have  an  opportunity  to  set  off,  as  against  those  costs,  the  costs  of  the 
issues.(Z) 

Upon  exceptions  to  a  master's  report,  also,  each  party  is  entitled  to 
the  costs  of  the  hearing,  as  to  the  exceptions  decided  in  his  favor ; 
which  costs  may  he  set  off  against  each  other.(m)  Thus,  where  part 
of  the  exceptions  are  allowed,  and  the  rest  disallowed,  the  costs  to  which 
the  respective  parties  are  entitled  may  be  set  off,  or  a  proportionate 
share  of  the  costs  only  may  be  allowed  to  the  party  who  succeeds  as  to 
a  majority  of  the  exceptions.(n) 

But  the  court  will  not  direct  the  costs  of  a  suit  in  chancery  and  of  an 
action  at  law  between  the  same  parties  to  be  set  off  against  each 
other,  (o) 

In  Rumney  v.  Beale^{p)  the  court  of  exchequer  denied  a  motion  for 
special  directions  to  the  master  requiring  him  to  deduct,  in  his  taxation 
of  the  costs  of  the  parties,  the  costs  which  he  should  allow  to  the  de- 
fendant, from  those  which  he  should  allow  to  the  complainant,  who  had 
become  insolvent  after  the  decree  had  been  passed  and  acted  upon. 

And  it  has  been  held  in  this  court,  that  under  the  usual  order  that  the 
complainant's  bill  be  dismissed,  on  payment  of  costs,  the  complainant 
must  pay  the  costs  if  he  wishes  to  put  an  end  to  the  suit ;  and  that  he 
is  not  authorized  to  offset  the  defendant's  costs  against  a  judgment,  or 
other  liquidated  demand  in  favor  of  the  complainant,  without  a  special 
order  of  the  court  allowing  such  offset  to  be  made.(9) 


(/)  Taylor  v.  Cook,  1  Younge,  201.  (o)  Wright  v.  Mudie,  1  Sim.  &  Stu. 

(m)   Richards   ▼.   Barlow,    1    Paige,    266. 
383.  (p)  10  Price,  113. 

(n)  Norton  v.  Wooda,  5  Paige,  260.        (q)  Simpson  v.  Brewster,  9  Paige, 

245. 
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CHAP.   III. 


COSTS  OUT  OF  THE  FUND- 


Sect  1.  In  what  Cases  allowed. 
2.  Out  op  what  Fund. 


SECTION    I. 


IN  WHAT  CASES  COSTS  ALLOWOD. 


Costs,  when  awarded,  are  not  always  directed  to  be  paid  by  one  par- 
ly to  another.  Whenever  an  estate,  whether  real  or  personal,  is  the 
subject  of  litigation,  the  court  will,  in  general,  order  the  costs  of  the  suit, 
or  those  of  some  of  the  parties  to  it,  to  be  defrayed  out  of  the  fund  or 
estate. 

TrusteeSy  agents^  receivers^  and  personal  representatives,]  It  is  a  rule 
that  trustees,  agents,  and  receivers,  accounting  fairly,  and  paying  their 
money  intoxourt,  are  entitled  to  the  costs  out  of  the  estate,  as  a  matter 
of  course.(r)  And  the  same  rule  extends  to  personal  representatives.(«) 
Thus,  where  an  administrator  or  trustee  resists  a  claim,  and  litigates  bona 
fidcj  from  a  conviction  of  duty,  without  any  intentional  default,  he  will 
not  be  charged  personally  with  the  costs,  but  they  will  be  ordered  to  be 
paid  out  of  the  assets.(^)  So  where  he  submits  to,  and  asks  the  direc- 
tion of  the  court,  on  a  bill  filed  by  a  legatee.(u) 

This  rule  is  not  confined  to  cases  in  which  they  are  brought  before 


(r)  Attorney  Gen.  V.  The  City  of  Lon-  (0  Moses  ▼.  Murgatroyd,  1  John.  Ch. 

don,  1  Ves.  jun.  246.  3  Bro.  C  0.  171.  Rep.   473.     Dunscomb   v.    Dunpcomb,  id. 

(5)  Raehley  v.  Masters,  1  Yes.  jun.,  506.     Uosack  v.  Rogers,  9   Paige,  461. 

205.     KoatchbuU  v.  Fearnhead,  3  My.  (u)   Morrell    v.    Dickey,   1   John.    Ch. 

&  Craig,  132.  Decker  v.  Miller,  2  Paige,  Rep.  153. 
149.     Knox  y.  Picket,  4  Desaus.  199. 
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the  court  as  defendants.  It  is  a  general  principle  that  a  trustee  has  a 
right  to  the  protection  of  the  court,  in  the  execution  of  his  trust.  He  is 
therefore  entitled  to  his  costs,  whether  he  comes  before  the  cot^t  as  com* 
plainant  or  defendant ;  unless  the  act  required  to  be  done  leads  to  no 
responsibility,  or  his  motive  is  obviously  vexatious.(v)  And  a  trustee, 
(airly  instituting  a  suit  for  the  direction  of  the  court  with  regard  to  the 
trust,  will  not  only  be  entitled  to  his  own  costs,  but  any  person  made  a 
party  to  the  suit  for  his  protection,  will  also  be  ordered  his  costs  from 
the  fund.(ir) 

Where  an  executor,  who  is  indebted  to  the  estate,  has  a  right  to  ask 
the  aid  and  protection  of  the  court  in  paying  over  the  money  due  by 
him,  he  will  be  entitled  to  his  costs  out  of  the  fund.(ar)  So  if  the  exec- 
utor, who  was  a  creditor  of  the  estate,  had  a  right  of  preference  over 
other  creditors,  and  was  compelled  to  come  into  chancery  to  obtain  such 
preference,  his  costs  will  be  paid  out  of  the  fund.(y) 

Where,  however,  the  act  required  to  be  done  by  a  trustee,  leads  to  no 
responsibility,  or  his  motive  is  obviously  vexatious,  he  will  not  be  al* 
lowed  his  costs.  Thus,  where  trustees,  under  a  will,  refused  to  pay  a 
le^cy  to  the  assignees  of  a  bankrupt,  merely  because  the  bankrupt  him- 
self had  set  up  a  claim  to  it,  they  were  refused  their  costs  of  the  suit.(j2;) 
So,  where  a  trustee,  from  caprice  or  obstinacy,  occasions  a  suit  which 
would  otherwise  be  unnecessary,  he  will  not  be  allowed  the  costs  of  if, 
whether  he  is  complainant  or  defendant.  Therefore,  where  a  person 
having  in  his  hands  a  sum  of  money  belonging  to  an  infant,  instituted  a 
suit  to  have  the  money  secured  for  the  benefit  of  the  infant,  though  there 
was  a  trustee  of  a  settlement  to  whom  it  ought  to  have  been  paid,  and 
who  was  willing  to  receive  it,  the  court  refused  to  allow  him  his  costs 
out  of  the  fund.(a) 

So,  where  a  person  standing  in  the  situation  of  a  trustee,  occasions 
the  suit  by  his  neglect  or  misconduct,  he  will  be  deprived  of  his  costs 
out  of  the  estate.(6)  Or  where,  after  having  taken  upon  himself  the 
trust,  he  refuses  to  act,  and  thereby  renders  a  suit  for  the  appointment 
of  a  new  trustee  necessary.(c) 

In  like  manner^  if  an  executor  commits  a  fraud,  he  will  not  be  allow^ 


(«)  3  Dan.  45.    Carteis  t.  Candler,  (y)  Id.  ib. 

Mad.  &  Geld.  123.     Hoaaek  t.  Rogers,  {z)  Knight  t.  Martin,  1  Roas.  &  My. 

9  Paige,  461.  70. 

(t47)  Id.  ib.     Hicks  v.  Wrench,  Mad.  (a)  Ellis  y.  Ellis,  1  Russ.  36S. 

&  Geld.  93.    Henley  t.  Pbilipe,  2  Atk.  (b)  O'Callaghan  r.  Cooper,  6    Ves. 

48.    Taylor  t.  Glanville,  3  Mad.  176.  129. 

(x)  Decker  r.  Miller,  2  Paige,  149.  (c)  Howard  t.  Rhodes,  1  Keen,  581. 
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ed  his  costs ;  although  the  testator  has  directed  that  his  executors  shal 
be  reimbursed  any  expenses  they  may  incur,  out  of  the  property .(d^ 
So,  if  a  personal  representative,  or  other  trustee,  improperly  retains  trust 
moneys  in  his  hands,  he  will  be  deprived  of  costs.(6)  But  the  mere  cir- 
cumstance of  his  being  found  in  debt  to  the  estate  will  not  be  sufficient ; 
even  though  he  may  be  ordered  to  pay  interest  on  the  balance.  To 
disentitle  him  to  costs,  he  must  be  guilty  of  some  impropriety  of  con- 
duct.(/) 

Trustees  or  other  persons  standing  in  that  character,  however,  will  not 
be  permitted  unnecessarily  to  burden  the  fund  by  costs  which  they  might 
have  avoided.  Thus,  although  two  or  more  trustees,  havings  a  fiduciary 
character,  may,  notwithstanding  they  employ  separate  solicitors  and  put 
in  separate  answers,  have  each  his  costs,(g")  yet  they  will  not  be  allowed 
to  make  use  of  this  privilege  in  an  oppressive  manner.(A)  Therefore, 
where  a  trustee  who  had  not  acted,  put  in  a  full  answer  to  the  whole 
bill,  an  order  was  made  at  the  hearing  to  tax  him  the  costs  of  such  an- 
swer only  as  would  have  been  necessary  and  proper.(t)  So,  where  an 
executor  who  was  complainant,  made  his  co-executor  a  defendant,  the 
chancellor  for  some  time  doubted  whether  he  ought  to  have  his  costs, 
but  at  length  they  were  ordered  to  be  paid  to  him.(A^) 

Trustees  and  personal  representatives  brought  into  court,  will  not  be 
deprived  of  their  costs,  although  they  make  a  claim  for  their  own  bene- 
fit, and  fail ;  provided  they  do  so  "  by  way  of  submission."(0 

But  the  court  will  not  tolerate  trustees  in  attempting  to  defeat  the 
claims  of  their  cestui  que  trust,  by  setting  up  an  improper  defence  :(f?i) 
or  in  stating  the  trust  to  be  different  from  what  it  really  is.(n)  They 
will  also  be  deprived  of  their  costs,  if  they  claim  more  than  they  are  en- 
titled to.(o) 

Besides,  withholding  from  a  trustee  his  costs,  the  court  will  sometimes 
go  further,  and  compel  him  to  pay  the  costs  of  the  suit  out  of  his  own 
pocket.  For  it  is  a  general  rule,  that  if  any  particular  instance  of  mis- 
conduct, or  a  general  dereliction  of  duty  in  a  trustee,  is  the  immediate 
cause  of  a  suit  being  instituted,  the  trustee,  on  the  charge  being  substan- 


(d)  Hide  r.  Haywood,  3  Atk.    126.  (/)  Rashley  r.  Martin,  1  Ves.  jun., 

(e)  Dawson  r.  Parrot,  3  pro.  C.  C.  205. 

336.  (m)  Lloyd  r.  SpQlet,  3  P.  Wms.  346. 

(f)  Parrot  V.  Trcby,  Free,  in  Ch.  254.  2  Atk.  148,  S.  C. 

ig)  Reade  ▼.  Sparkes,  1  Moll.  10.  (n)  Ball  v.  Montffomery,  3  Ves.  jun., 

(X)  3  Dan.  47.  191. 

(t)  Martin  ▼.  Persse,  1  Moll.  146.  (o)  Attorney  Gen.  ▼.    The  Brewers 

(k)  Blount  V.  Burrow,  3  Bro.  C.  C.  Co.  1  P.  Wms.  376. 
90. 
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tiated  against  him,  nlust  pay  the  costs  of  the  proceedings  his  own  im- 
proper behavior  has  occasioned.(  p) 

In  suits  far  the  (administration  of  assets,]  When  a  suit  is  instituted, 
either  by  creditors  or  legatees,  for  a  general  administration  of  assets,  so 
that  the  whole  estate  of  the  deceased  must  necessarily  come  under  the 
direction  of  the  court,  tlie  costs  of  the  personal  representatives  are  al- 
ways provided  for ;  and  even  where  there  is  a  cteficiency  of  assets  to  pay 
the  whole  of  the  testator's  debts,  they  constitute  the  first  charge  upon  the 
fund  arising  from  the  personal  estate.(9^) 

When  a  suit  has  been  fairly  instituted  for  the  administration  of  assets, 
the  first  payment,  after  paying  the  costs  of  the  executor,  should  be  the 
costs  incurred  by  the  complainant  in  the  suit.(r)  The  heir  at  law,  de* 
Tisees,  and  trustees  of  the  real  estate,  will  then  have  their  costs  against 
the  complainant — and  he  will  be  entitled  to  have  them  over  against  the 
fund ;  and  the  other  defendants  will  have  their  costs  out  of  the  fund, 
in  the  same  order  with  their  respective  demands.(9)  The  right  of  the 
complainant  to  his  costs  out  of  the  fund  will  not  affect  the  personal  rep- 
resentative's right  of  retainer  for  satisfaction  of  a  debt  due  to  himself ; 
even  though  the  fund  has  been  paid  into  court.(^)  A  devisee  of  real 
estate,  which  is  subject  to  the  payment  of  debts,  cannot,  however,  retain 
his  debt  in  priority  to  the  costs  of  the  suit.(u) 

A  creditor  who  came  in  after  the  master  had  filed  his  report,  and  ob- 
tained leave  to  prove  his  debt,  without  stipulating  to  contribute  to  the 
costs  of  the  suit  brofaght  by  other  creditors  against  the  executors — the 
assets  not  being  sufiicient  to  pay  all  the  debts  proved — was  not  allowed 
his  costs  out  of  the  fund.(i?)  But  in  Barker  v.  Wardle,{w)  costs  were 
given  out  of  the  fund,  to  the  complainant,  in  a  suit  to  administer  his  de- 
ceased debtor's  estate,  although  he  was  only  a  simple  contract  creditor, 
and  the  assets  had  proved  insufiicient  to  satisfy  the  specialty  creditors. 

The  above  rules  apply  to  cases  where  there  is  a  deficiency  in  the  fund 
realized  by  the  suit  to  answer  all  the  claims  upon  it ;  but  where  the 
fund  is  not  in  that  predicament,  the  general  rule  is,  that  whenever  it  is 
necessary  to  come  to  the  court  to  establish  a  demand  upon  the  property 
of  persons  deceased,  the  costs  of  such  proceedings  must  be  borne  out  of 


(p)  3   Dan.  51.     Lewin    on  Trustees,  (s)  Hamilton  ▼.  Hamilton,  1  Mollovi 

452.  535.*^ 

(q)  Bennett  v.    Going,   1    Moll.    529.  (/)  Chissura  v.  Dewes,  5  liusa.  29. 

Yoangr  V.  Everest,  1  Russ.  &  My.  426.  (m)  IH.  ib. 

(r)  Bennett  v.   Going,  supra,    3  Dan.  (v)  Mason  v.  Codwise,  6  John.  Ch. 

60,    61.      Hare    v.   Rose,  2  Ves.     558.  183. 

Loomis  Y.  Stotherd,  1  Sim.  &  Stu.  458,  (w)  2  My.  &  Keen,  818. 
460. 
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the  assets(ir)  Therefore^  if  a  bill  be  filed  by  a  creditor,  for  his  debt,  or 
by  a  legatee  for  his  legacy,  the  costs  of  the  suit  must  be  paid  out  of  the 
testator's  estate.  So,  also,  must  the  costs  of  a  suit  to  obtain  the  benefit 
of  a  donatio  mortis  catisa.  The  expenses  of  a  suit,  also,  by  residuary 
legatees,  or  next  of  kin,  for  an  account  and  distribution  of  an  estate, 
must  be  defrayed  out  of  the  general  estate.(y)  And  it  seems,  that  in 
such  suits,  the  circumstaltce  that  the  defendant  has  ofiered  to  the  com- 
plainant a  full  inspection  of  his  account,  makes  no  difference.  A  com- 
plainant in  such  a  case  is  not  bound  to  receive  and  acquiesce  in  the  mere 
unsupported  statement  of  the  accounting  party.  He  has  aright  to  have 
the  account  of  the  estate  taken  with  the  sanction  of  oatbs,  and  all  other 
guards  against  deception  which  a  court  of  equity  can  supply.(ir) 

On  ambiguous  toUls.]  Where  a  will  is  so  ambiguous  in  its  terms  as 
to  render  it  proper  for  the  executor  to  take  the  direction  of  the  court  as 
to  the  consl  ruction  of  its  provisions,  the  costs  of  the  necessary  parties 
to  the  litigation  is  a  proper  charge  upon  the  estate.(a)  So,  where  a  bill 
is  filed  to  secure  and  have  the  benefit  of  a  contingent  interest  devised 
over,  the  costs  must  be  paid  out  of  the  general  assets  of  the  testator, 
who  by  his  will  occasioned  the  difflcu]ty.(6)  And  it  is  invariably  held, 
that  if,  in  the  course  of  a  suit  fur  the  administration  of  an  estate,  a  diffi- 
culty arises  upon  the  construction  of  the  will,  the  costs  occasioned  by 
such  difficulty  must  be  defrayed  out  of  the  assets ;  even  though  the  dif- 
ficulty has  arisen  from  parol  evidence  introduced  on  the  part  of  the  de- 
fendant.(c) 

When  it  is  said,  however,  that  a  legatee  filing  a  bill  for  his  legacy, 
will  be  entitled  to  his  costs  out  of  the  estate,  it  must  be  understood  as 
only  applying  to  those  cases  in  which  he  is  successful  in  the  suit  If  a 
person  claims  as  legatee,  and  his  bill  is  dismissed,  he  will  not  be  entitled 
to  his  costs  out  of  the  testator's  estate ;  notwithstanding  there  is  an  am- 
biguity in  the  will,  which  renders  it  necessary  to  apply  to  the  court  for 
its  construction. ((f) 

On  ambiguous  deeds.]  The  rule  above  mentioned,  as  to  costs  occa- 
sioned by  the  ambiguity  of  a  will,  does  not  apply  to  cases  where  diffi- 
culties arise  upon  the  construction  of  deeds.    In  such  cases,  although 


(x)  3  Dan.  63.      Hampson  t.  ^rand-  Smith  ▼.  Smith,  4  id.  971.    Rogers  r. 

wood,  1    Mad.  381,    394.      Gardoer  ▼.  Ro88,4  John.  Ch.  Rep.  608. 

Parker,  3  id.  184.  (b)  Stadholme  ?.  Hodgaon,  3  P.  Wms. 

(y)  Id.  61.  300. 

{z)  Sharpies  ▼.  Sharpies,  McCle.  606.  (c)  Nourae  ▼.  Finch,  1  Ves.  jan.  369. 

13  Price,  745,  S.  C.  {d)  Leister  ▼.    Sheringham,  cited  1 

(a)  King    y.   Strong,     9    Paige,    94.  Newl.  397.    3  Dan.  66. 


Ch.  21L]  COSTS.  333. 

if  the  deed  which  gives  rise  to  the  suit  be  so  darkly  framed  as  to  occa- 
sion fair  doubts  as  to  its  construction,  the  court  will  excuse  the  unsuc^ 
cessful  parties  their  costs ;  but  it  will  not  compel  the  successful  party 
to  pay  them  out  of  the  estate.(e) 

On  bills  of  interpleader.]  The  complainant  in  an  interpleading  suit, 
is  entitled  to  be  paid  his  costs  out  of  the  fund.(/)  This  rule,  however, 
applies  only  to  those  cases  where  the  bill  is  necessarv,  and  properly  filed 
89  against  both  defendants.(^) 

Under  special  circumstances,  the  defendants,  as  well  as  the  complain* 
ant,  will  be  allowed  their  costs  out  of  the  rund.(A)  On  the  other  hand, 
if  one  of  the  defendants  suffers  the  bill  of  interpleader  to  bo  taken  as 
confessed  against  him,  he  will  be  personally  charged  with  all  the  costs 
which  have  been  occasioned  by  his  unjust  claim  upon  the  fund.(i) 

The  costs  are  to  be  paid  in  the  first  instance  by  the  party  entitled  to 
the  fund,  but  eventually  by  the  party  who  is  in  the  wrong,  in  the  ad- 
justment of  the  controversy  between  the  defendants.(A:) 

On  bills  of  foreclosure.]  Where  a  mortgagee  brought  a  bill  to  fore- 
close, and  subsequent  incumbrancers  answered  and  disclaimed  as  to  him, 
it  was  held  that  they  were  entitled  to  the  costs  of  their  answers,  out  of 
the  fund,  although,  as  between  themselves,  they  contested  the  right  to 
the  surplus.(/) 

Where  the  widow  was  necessarily  made  a  party  to  a  bill  of  fore- 
closure, she  was  held  to  be  entitled  to  her  costs  out  of  two-thirds  of  the 
surplus  in  court,  without  prejudice  to  her  claim  of  dower  out  of  the 
gross  amount  of  the  surplus.ifn) 

Where  a  junior  mortgagee  files  a  bill  of  foreclosure,  making  the  hold- 
er of  a  prior  mortgage  a  party  defendant,  and  calls  for  an  answer  as  to 
the  amount  due  upon  such  prior  mortgage,  the  prior  mortgagee  is  enti- 
tled to  the  costs  of  his  answer,  as  well  as  his  other  costs,  to  be  first  paid^ 
out  of  the  proceeds  of  the  sale ;  or  to  be  charged  upon  the  complainant 
personally,  in  the  discretion  of  the  court.(n) 


(e)  3  Dan.   64,  note  (k).    HampBon  ▼.  (t)  Badeaa  ▼.  Rogers,  supra, 

Brandwood,  1  Mad.    381,  394.     But  see  (k)  Id.  ib.     Canfield  ▼.   Morgan,  m- 

Ormaby  ▼.  Green,  2  Moll.  457.  pra,     Thomson  ▼.  Ehbetta,  Hopk.  272. 

(/)  Campbell  ▼.  Solomons,  1  Sim.   &  (/)  Mackie  ▼.  Cairns,  6  Cowen,  547, 

Stu.    462.    Canfield    ▼.    Morgan,   Hopk.  563.    Catlin?.  Harned,3  Jobn.Ch.  Rep. 

224.     Aldridge    ▼.  Meaner,  6   Ves.  418.  61. 

Bedell  r.  Hoffman,  2  Paige,   199.     Ay-  (m)   Tabele  r.  Tabete,   1  John.  Ch. 

mer  ▼.  Gault,  id.  284.  Rep.  45. 

(g)  Badeaa  t.  Rogers,   2  Paige,  209.  (n)  Boyd  ▼.  Dodge,  in  Chan.  January 

(A)    Atkinson    v.    Manks,    1     Cowen,  4th,  1843. 
681. 
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In  creditor's  suit.]  Where  a  ^person  is  made  a  party  to  a  creditor's 
bill,  to  enable  the  complainant  to  obtain  a  debt  due  from  him  to  the 
complainant's  judgment  debtor,  which  debt  such  person  is  ready  and 
willing  to  pay,  he  is  entitled  to  his  costs  out  of  the  fund.(o) 

Gruardian  ctd  litem.]  The  guardian  dd  litem  of  an  infant  defendant 
can  only  be  allowed  his  taxable  costs  against  a  fund  belonging  to  other 
parties  in  the  cause.  And  it  must  be  a  very  special  case  to  authorize 
the  court  to  allow  any  thing  beyond  the  taxable  costs  of  the  guardian 
ad  litem  to  be  charged  upon  a  fund  belonging  to  the  infant.{p) 

On  bill  filed  by  order  of  court.]  Where  a  suit  was  instituted  by  a 
legatee,  by  order  of  the  court,  to  ascertain  whether  his  legacy  had  beea 
adeemed,  the  costs  of  all  the  parties  were  paid  out  of  the  fund,  al- 
though the  bill  was  dismissed.(f ) 


SECTION   11. 


OUT   OP   WHAT    FUND. 


Where  a  legacy,  either  general  or  speci&c,  is  to  be  paid  out  of  the 
testator's  estate,  and  any  doubt  or  ambiguity  arises  under  the  will, 
which  renders  an  application  to  the  court  necessary,  the  costs  occasion- 
ed by  such  application  are  to  be  paid,  not  out  of  the  legacy  or  bequest 
with  respect  to  which  the  doubt  arises,  but  out  of  the  general  assets  not 
otherwise  disposed  of.(r)  In  other  words,  they  are  payable  out  of  what 
is  usually  termed  the  general  residue,  or  residuary  estate  \{s)  although, 
perhaps,  the  term  may  not  be  quite  correct,  inasmuch  as  the  residuary 
estate  is,  strictly  speaking,  that  party  of  the  estate  which  remains  after 
payment  of  all  legal  and  testamentary  claims  upon  the  estate,  whether 
for  debts,  legacies,  or  costs.(/) 

If  the  devisee  of  real  estate  charged  with  the  payment  of  a  legacy 


(o)  Stafford  r.  Mott,  3  Paige,  100.  tram,  6  Ves.  249.     Pearson  y.  Pearson,  1 

(p)  Union  lus.  Co.  v.  Van  Rensselaer,  Sch.  &  Lef.   12.     Nisbett  v.  Murray,  5 

4  Paige,  85.  Ves.  158. 

{q)  Ashe  v.  Berry,  I  Beat.  355.  (s)  Eyre  t.  Marsden,  1  My.  «&  Craig, 

(r)  Studholme  ▼.  Hodgson,  3  P.  Wms.  231,  243.     Ripley  r.    Moysey,  1  Keen, 

303.     Jolliffe  r.  East,  3  Bro.  C.  C.  27.  578.    Smith     ▼.    Smith,  4  Paige,  271. 

Daagh  ▼.  Reed,  id.   195.     Att^y  Gen.    t.  King  ▼.  Strong,  ^  id.  94. 

Hurst, 2  Cox,  365.     Barrington   v.  Tris-  (0  3  Dan.  66. 


Oh.  IIL]  COSTS.  335 

refuses  to  pay  the  same,  the  costs  of  the  legatee's  suit  to  recover  it  will 
be  a  charge  upon  the  real  estate.(u) 

The  residuary  estate  is  the  general  fund  for  paying  all  the  costs  in- 
curred in  the  course  of  administering  the  estate,  and  is  applicable  be- 
fore the  particular  fund  which  has  occasioned  the  litigation ;  which  can 
only  be  applied  in  the  event  of  the  general  or  residuary  estate  proving 
deficient.(v) 

In  the  application  of  this  rule,  no  distinction  exists  between  cases  in 
which  the  residue  is  disposed  of,  and  where  it  is  not.  And  where  there 
are  specific  bequests  and  pecuniary  legacies  which  exhaust  the  whole 
estate,  so  that  there  is  no  residue,  the  costs  occasioned  by  the  specific 
bequests  will  be  thrown  upon  the  general  fund  out  of  which  the  pecu- 
niary legacies  are  payable.(t^)  Thus,  where  there  were  specific  and  pe- 
cuniary legacies,  and  the  personal  estate,  after  setting  apart  the  specific 
legacies,  was  not  sufiUcient  to  pay  all  the  pecuniary  legacies,  so  that  an 
abatement  amongst  them  became  necessary,  the  costs  were  ordained  to  be 
paid  out  of  the  personal  estate  not  specifically  bequeathed.(2r) 

The  rule  will  also  prevail  where  property  intended  to  be  disposed  of 
has,  in  the  result,  been  declared  undisposed  of  There  the  costs  will  not 
be  thrown  upon  the  property  so  declared  to  be  undisposed  of,  but,  as  in 
other  cases,  upon  the  general  estate.(y) 


(«)  Birdsall  r.  Hewlett,  1  Paige,  3d.  {x)  Barton  r.  Cooke,  6  Yes.  461. 

(v)  3  Dan.  67.      Jolliffe  ▼.  Eaat,  3  Bro.  (y)  Howse  r.  Chapman,  supra,    Rob- 

C.  C.  25.     Nisbett  r.  Murray,  5  Yes.  158.  erts  t.  Walker,  1  Ross.   &  My.  753. 

(w)  £yre  ▼.  Marsden,  4  My.  &  Craig,  Skrymsher  r.  Northcote,  1  Swans.  571. 
244.      Nisbett  r.   Murray,  5    Yes.    149. 
Howse  T.  Chapman,  4  Yes.  549. 
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CHAP.     IV. 

TAXATION  AND  RETAXATION. 

Sect.  1.  Principles  op  Taxation. 

2.  Who  may  tax  Costs. 

3.  Notice  op  Taxation. 

4.  Bill  of  Costs. 

5.  Re^taxation. 

6.  What  Items  are  not  Taxable. 


SECTION   L 


PRINCrPLES   OF   taxation. 


In  this  court  a  distinction  exists,  which  does  not  prevail  at  law,  with 
regard  to  the  principle  upon  which  the  officer  is  to  proceed  in  the  taxa- 
tion of  costs ;  by  virtue  of  which  a  larger  proportion  of  actual  expendi- 
ture is  allowed  to  parties  holding  particular  characters  than  is  allowed 
under  ordinary  circumstances.  The  distinction  is  marked  by  the  terms 
costs  ^'  CIS  between  party  and  party" — which  are  the  ordinary  costs  allow- 
ed by  the  court — and  costs  "  as  between  solicitor  and  client  f^  which  are 
the  costs  allowed  to  parties  filling  those  characters.(jr) 

Distinction  between  the  different  principles.]  On  a  taxation  as  be- 
tween party  and  party,  the  principle  is  to  have  a  fixed  allowance  for  every 
proceeding  in  the  suit ;  which  is  not  varied  to  meet  the  circumstances 
of  any  particular  case.  It  is  also  a  principle  to  allow  or  disallow  the 
costs  of  any  proceeding,  entirely  with  reference  to  the  result,  without 
regard  to  the  reason  upon  which  such  proceeding  was  undertaken.    Thus, 


(z)  3  Dan.  9, 38. 
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the  costs  of  making  or  opposing  a  motion  or  petition,  in  the  absence  of 
any  special  direction  to  the  contrary,  are  allowed  or  disallowed  in  the 
generzd  costs  of  the  suit,  entirely  with  reference  to  the  success  of  the 
motion  or  opposition.(a) 

In  taxing  costs  as  between  solicitor  and  client,  the  principle  is  to  al- 
low the  party  as  niany  of  the  charges  which  he  would  have  been  com- 
pelled to  pay  bis  own  solicitor,  as  fair  justice  to  the  other  party  will 
permit(6)    It  must  not  however,  be  supposed  that  on  such  a  taxation^ 
where  the  costs  are  to  come  out  of  the  pqcket  of  the  adverse  party,  the 
party  whose  costs  are  to  be  taxed  is  to  be  allowed  every  thing  which  his 
own  solicitor  might  claim  against  him  upon  the  taxation  of  his  bi[I.(c) 
At  ^  first  sight,  a  party  who  is  to  have  his  costs  as  between  solicitor 
and  client,  seems  to  be  entitled  to  every  thing  that  can  be  claimed  against 
him  by  hiis  own  solicitor ;  but,  in  the  details  of  taxation,  there  are  many 
charges  which  are  proper  against  the  client,  which  it  would  be  improp- 
er to  fix  upon  a  third  party.    Thus,  where  a  defendant,  by  his  own  de- 
lay, suffers  himself  to  be  put  in  contempt,  it  is  quite  fair  that  he  should 
bear  the  expense  of  his  own  neglect,  but  it  would  be  very  hard  to  take 
those  costs  out  of  a  fund  in  which  any  other  person  is  intere8ted.((2) 

In  taxing  costs,  therefore,  as  between  solicitor  and  client,  two  dis- 
tinct principles  are  adopted ;  one  where  the  costs  are  to  be  paid  out  of 
a  general  fund,  the  other  where  they  are  to  be  paid  out  of  the  fund  of 
the  party  himself.  This  distinction,  however,  is  never  made  in  the  order 
directing  the  taxation,  but  only  when  the  order  is  acted  upon.  And  if  it 
is  intended  the  party  whose  costs  are  to  be  paid  out  of  the  general  fund 
should  be  fully  indemnified  against  all  expenses,  care  must  be  taken  to 
have  it  so  expressed  in  the  order ;  as  it  will  not  be  sufficient  that  the 
costs  are  directed  to  be  taxed  as  between  solicitor  and  client.(e) 

The  above  will  suffice  to  show  the  distinction  between  costs  as  be- 
tween party  and  party,  and  as  between  solicitor  and  client.  It  will 
now  be  necessary  to  inquire  in  what  cases  the  court  will  direct  the  costs 
of  a  party  to  be  taxed  upon  either  principle. 

As  between  party  and  party.]    It  is  the  general  practice  of  the  court, 

that  all  costs  are  to  be  taxed  as  between  party  and  party,  except  where 

they   are    specially    directed   to  be  taxed    as  between   solicitor  and 

client.(  /) 

As  between  solicitor  and  client]    When  personal  representatives  and 


(a)  9   Smith,  636.  (i)  2  Smith.  637. 

(*)  3  Dan.  75.  («)  Id.  ib. 

(c)  Id.  ib.  (/)  Id.  636. 

Vol.  11.  43 
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other  trustees  are  entitled  to  costs  out  of  the  fund,  they  will  be  directed 
to  be  taxed  as  between  solicitor  and  client.(^)  It  is,  however,  in  gen. 
eral,  only  in  cases  where  there  is  a  fund  under  the  control  of  the  court 
that  such  a  direction  will  be  given.  Where  there  is  no  such  fund,  or 
a  bill  against  a  trustee  is  dismissed,  the  costs  awarded  to  the  trustee  will 
be  only  the  ordinary  costs.(A) 

In  a  creditor's  suit,  the  complainant  is  entitled  to  costs  out  of  the  fund 
realized  by  his  exertions,  as  between  solicitor  and  client,  though  the 
fund  is  insufScient  to  pay  the  debts.(f)  Indeed,  it  is  only  where  the 
fund  in  insufficient,  that  the  complainant  in  a  suit  of  this  description  will 
be  entitled  to  have  bis  costs  taxed  in  so  favorable  a  manner.  Where 
the  fund  is  adequate,  he  will  only  have  his  costs  as  between  party  and 
party.(*) 

And  the  rule  equally  applies  where  the  bill  has  been  filed  by  a  simple 
contract  creditor,  and  the  specialty  creditors  have  proved  debts  to  an 
amount  exceeding  the  value  of  the  assets  received.(Z) 

fn  a  charity  case,  where  an  heir  at  law  was  made  a  defendant,  pur- 
suant to  an  order  of  the  court,  he  was  allowed  his  costs  as  between  soli- 
citor and  client,  although  there  was  no  resulting  trust  in  his  favor.(m) 
And  it  seems  that,  iu  general,  in  charity  cases,  the  heir  will,  if  he 
makes  no  improper  point,  be  awarded  his  costs  as  between  solicitor  and 
client^n) 

On  a  taxation  of  costs  as  between  solicitor  and  client,  to  come  out  of 
a  fund  belonging  solely  to  the  client,  the  solicitor  is  not  only  entitled 
to  be  paid  for  such  proceedings  as  he  took  necessarily,  and  in  the  exer- 
cise of  a  sound  discretion,  but  also  for  proceedings  not  in  themselves 
necessary,  but  which  the  client  directed  to  be  taken,  after  being  made 
to  understand  the  circumstances  of  the  case.(o) 

Principle  of  taxation  must  be  €uihered  to.]  When  the  court  has  once 
adopted  the  principle  of  taxation  as  between  solicitor  and  client,  in  fa- 
vor of  a  particular  individual,  or  of  a  particular  class,  it  will,  in  its  fu- 
ture proceedings,  whenever  it  becomes  necessary  to  direct  a  further  tax- 
ation of  costs,  direct  them  to  be  taxed  upon  the  footing  of  the  former 


(g)  3  Dan.  77.  (k)  3  Dan.  79.    Brodie  r.  Bolton,  3 

(A)    Edenborough     v.    Archbishop    of  My.  &  Keen,   168, 

CaDterbory,  3  Rust.  93,  1 13.     Mohan  ▼.  (/)  Barker  t.  Wardle,  3  My.  &  Keen, 

Mohan,  1  Swanst.  301.    Norway  r.  Nor-  33. 

way,  3  My.  &.  Keen,  378.  (m)  Au*y  Gen.  y.  The  Haberdashers* 

(t)  Tomer  ▼.  Turner,  cited  3  Russ.  &  Co.  4  Bro.  C.  C.  178. 

My.  687.     Hood  v.  WOsoo,  id.  ib.  Too-  (u)  Carrier  t.  Pye,  17  Yes.  463.  Mafr- 

tal   Y.  Spioer,  4  Sim.  610.     Larkin  t.  gridgfe  v.  Thackwell,  1  Yes.  Jan.  464. 

PaxtoD,  3  My.  &    Keen,  33.  (o)  3  Smith,  638.          "- 
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taxation.(/i)  But  it  is  to  be  observed,  that,  it  is  only  where  the  former 
direction  for  taxation  has  been  made  at  a  hearing  of  the  cause,  that  the 
court  will  consider  itself  bound  by  it  at  the  subsequent  hearing  ;  and 
that  it  will  not  do  so  when  the  former  direction,  as  to  costs,  was  made 
upon  petition,  and  by  consent(7) 


5JBCTI0N    II 


WHO   MAY   TAX    C0S.X8. 


The  revised  statutes  contain  a  provision  that  the  exclusive  power  of 
taxing  costs  in  the  court  of  chancery  shall  he  vested  in  the  vice  chancel* 
lors,  and  in  such  masters  of  the  court  as.the  chancellor  shall,  from  time 
to  time,  by  an  order  of  the  court,  designate.and  appoint.(r) 

In  pursuance  of  this  section,  the  129th  rule  directs  that  one  master  re- 
siding in  each  circuit  shall  be  designated  and  appointed  by  the  chancel- 
lor as  the  taxing  master  of  that  circuit,  who  shall  be  authorized  to  tax 
costs  when  the  vice  chancellor  of  that  circuit  resides  more  than  twenty 
miles  from  the  clerk's  office,  or  is  absent  from  his  usual  place  of  resi- 
dence. 

By  the  196th  rule,  the  nearest  and  most  convenient  injunction  or  .ex- 
ception master  of  any  circuit  is  authorized  to  discharge  the  duties  of 
taxing  master  when  the  taxing  master  could  tax,  but  is  sick,  dead,  ab- 
sent from  home,  or  legally  incapable  of  acting.  And  vice  versa,  taxing 
and  exception  masters  have  the  same  powers  in  discharging  the  duties 
of  injunction  masters.  But  in  such  cases  an  affidavit  must  be  produced 
to  the  substituted  officer,  showing  the  disability  or  inability  of  the  profh 
er  officer  to  discharge  his  duties  in  the  particular  case ;  except  when  the 
office  is  actually  vacant. 

In  all  other  cases  the  costs  are  to  be  taxed  by  a  vice  chancellor. (9) 

A  vice  chancellor  may  tax  the  costs  in  a  suit  or  proceeding  before 
any  other  vice  chancellor,  as  well  as  before  the  chancellor.(^) 


(;>)3Dan.  76.     3  id.  971. 

(?)  Id.  ib. 

(r)  3  R.  S.  169,  ^  8,  (urig.  ^  5.) 
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(s)  Role  139. 

(0    Ch&pmftn    T.   Miinson,  3    Paige^ 
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SECTION    III. 


NOTICE    OP    TAXATION. 


The  proceeding  in  this  court  for  the  taxation  of  costs  is  so  far  in  the 
nature  of  a  reference  to  the  taxing  officer  for  that  purpose,  that  the  no- 
tice of  taxation — which  is  a  substitute  for  the  master's  summons  or  war- 
rant— must  be  served  the  same  length  of  time  before  the  taxation  as  is 
required  for  the  service  of  a  master's  summons,  by  the  lOOlh  rule.  So 
that  if  the  solicitor  of  the  party  against  whom  the  costs  are  to  be  taxed 
resides  in  the  same  city  or  town  where  the  taxation  is  to  take  j)lace,  he 
must  have  at  least  two  days'  notice  of  the  taxation ;  and  not  less  than 
four,  if  he  resides  elsewhere,  within  fifty  miles ;  and  not  less  than  two 
days,  in  addition,  for  every  fifty  miles  from  his  residence  to  the  place  of 
taxalion.(w) 

A  taxation  of  the  costs  without  such  notice  is  irregular,  and  may  be 
set  aside.(v) 

The  taxing  officers  do  not  usually  require  any  proof  of  service  of 
A  copy  of  the  bill  of  costs  or  notice,  before  they  proceed  with  the  tax- 
ation. 


SECTION   IV. 


BILL   OF    COSTS. 


Miist  bejoinL]  The  complainants  in  a  suit  in  this  court,  however 
numerous,  can  have  but  one  bill  of  costs  ;  and  the  same  rule  applies  to 
defendants  appearing  by  the  same  solicitor,  however  large  their  number 
or  diversified  their  interests.  Thus,  if  one  solicitor  is  concerned  for  any 
number  of  defendants,  whatever  their  interests  may  be,  he  is  only  enti- 
tied  to  one  bill  of  costs  for  them  all ;  although  he  may,  in  that  bill, 
charge  for  any  separate  answers  of  any  of  theni^  or  for  the  employment 


(u)  Hoffman  v.  Skinner,  6  id.  62e.  (v)  Id.  ib. 
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of  separate  counsel  for  any  of  them  at  the  hearing.(tt^)  In  such  cases, 
however,  be  can  charge  only  one  term  fee,  and  one  attendance  in  court 
for  all  of  them.(ir) 

To  specify  Uerns^]  In  every  bill  of  costs  offered  for  taxation  by  or 
OQ  behalf  of  any  solicitor,  or  of  any  party  who  prosecutes  or  defends  by 
a  solicitor,  or  by  or  on  belialf  of  any  officer  of  the  court  who  prosecutes 
or  defends  in  person,  the  several  items  of  disbursements,  and  of  the  fees 
of  officers  of  the  court,  must  be  particularly  specified  therein,  and  not 
charged  in  gross,  or  they  will  be  disallowed  on  taxation.  And  when 
witnesses'  fees  are  charged,  the  names  of  the  witnesses  must  be  specified 
and  the  number  of  days'  travel  and  attendance  of  each.(y) 

It  has  been  decided  that  under  this  rule  each  item  of  the  examiner's, 
register's  and  master's  bills  should  be  set  out  at  length,  and  not  charged 
in  gross.(jr)  And  where  po9tage  or  other  disbursements  are  charged, 
each  item  of  such  disbursements,  and  the  occasion  and  circumstances 
thereof,  must  be  particularly  specified  in  the  bill,  and  verified  by  affi- 
davit.(a) 

Affidavit  annexed.]  The  affidavit  of  the  solicitor,  or  of  the  officer 
who  prosecutes  or  defends  in  person,  must  be  annexed  to  the  bill  before 
it  is  taxed,  stating,  according  to  the  best  of  his  knowledge  and  belief, 
that  the  several  disbursements  charged  in  the  bill  have  been  actually 
and  necessarily  paid  or  incurred;  that  the  copies  and  exemplifications 
of  documents  charged  therein  were  actually  and  necessarily  used,  or  ob- 
tained for  use ;  that  such  bill  of  costs  contains  no  charge  for  any  draft, 
engrossment,  or  copy,  of  any  pleading  or  other  proceeding  which  has 
not  been  made,  or  for  any  other  service  which  has  not  been  performed  } 
except  such  prospective  services  as  are  allowed  by  law  or  the  practice 
of  the  court,  to  be  taxed ;  and  that  the  number  of  folios  contained  in 
the  draft,  or  in  tlie  copies,  of  any  pleading  or  proceeding,  are  not  over* 
charged  in  the  bill.(6) 

But  if  a  sufficient  excnse  is  stated  for  not  producing  the  affidavit  of 
the  solicitor  or  officer  himself,  the  taxing  officer  may  receive  the  affida- 
vit of  his  clerk  or  law  partner,  to  the  same  facts.(c) 

The  usual  affidavit  annexed  to  the  bill  of  costs  is  sufficient  evidence 
of  the  performance  of  the  services,  to  make  it  the  duty  of  the  taxing 
officer  to  allow  the  charges,  if  they  are  in  other  respects  properly  charge- 
able against  the  adverse  party ;  unless  there  is  evidence  produced  before 


(tf)  2  Smith,  643.  (a)  Roffers  ▼.  Rogen,  id.  469. 

{*)  Id.  644.  (b)  Rule  130. 

(y)  Rale  130.  (c)  Idem. 
(<)  Stafford  y.  Bryan,  d  Paigt,  46. 
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him  sufficient  to  show  that  such  affidavit  is  not  correct,  and  that  the  ser- 
vices were  not  performed.((i() 

Affidavits,  ^c.  in  opposition.]  And  where  the  solicitor  makes  the 
usual  affidavit^  if  the  adverse  party  wishes  to  have  some  of  the  items 
charged  in  the  bill  disallowed  on  the  ground  that  the  services  have  not 
been  actually  performed,  he  must  produce  his  affidavits,  or  other  evi- 
dence, in  opposition  to  such  items,  before  the  taxing  officer,  on  the  tax- 
ation ;  or  he  will  not  be  allowed  to  use  such  affidavits,  &e,  before  the 
court)  on  a  motion  for  re- taxation. (c) 

Service  of.]  A  copy  of  the  bill  of  costs  must  be  served  upon  the  ad- 
verse party  at  the  time  notice  of  the  taxation  is  given — ^the  notice  being 
usual^^  endorsed  thereon. 

Filing  bill  as  taxed,  ^c,]  The  bill  of  costs  having  been  taxed,  must, 
together  with  the  original  affidavit,  be  filed  with  the  register,  or  assist- 
ant register,  or  with  the  clerk,  if  the  proceeding  was  before  a  vice  chan- 
cellor, within  twenty  days  thereafter ;  and  before  the  solicitor,  or  the 
officer  prosecutinor  or  defending  in  person  shall  be  entitled  to  payment, 
or  to  issue  an  execution,  or  other  process  for  the  collection  of  the  costs 
thus  taxed.(/)  This  is  not  necessary,  however,  if  the  costs  are  volun- 
tarily paid  within  the  twenty  days ;  except  where  the  bill  of  costs  is  by 
.law  required  to  be  annexed  to  a  decree  upon  enrolment.(  g^) 

But  no  register^  clerk,  or  master,  who  is  ordered  to  pay  costs  out  of  mo- 
ney in  his  hands,  will  be  authorized  to  pay  the  same  until  the  taxed  bill  of 
costs  and  affidavit  are  duly  filed. (A)  In  a  case,  therefore,  where  an  of- 
ficer of  the  court  is  ordered  to  pay  costs  out  of  the  funds  in  his  hands,  a 
certificate  from  the  proper  officer,  of  the  taxed  bill  and  affidavit  having 
been  filed,  must  be  procured. 

The  filing  of  the  taxed  bill  of  costs  is  a  substitute  for  the  master's  re- 
port of  the  amount  at  which  the  costs  are  taxed,  required  by  the  English 
practice.(t) 


(<0  Wendell  v.  Lewis,  8  Paige,  613.  (g)  Idem, 

(e)  Id.  ib.  {h)  Idem. 

(/)  Rule  131.  (0  Hoffman  ▼.  Skinner,  5  Paige,  5*26. 


F/.]  COSTS.  343 


SECTION    V. 


RE-TAXATION. 


The  mode  of  reviewing  the  decision  of  the  taxing  ofScer,  in  the  taxa- 
tion of  costs,  is  by  an  application  to  the  court,  on  motion,  and  upon  a 
specification  of  the  items  as  to  which  his  decision  is  supposed  to  be  er- 
roneous ;  instead  of  a  petition  for  leave  to  except,  according  to  the  Eng- 
lish practice.(A:) 

Where  costs  have  been  taxed  by  a  vice  chancellor,  upon  hearing  of 
the  parties,  the  application  for  a  re-taxation  maybe  made  directly  to  the 
chancellor ;  whether  the  suit  was  pending  before  a  vice  chancellor  or 
not.(Z) 

This  provision  is  confined  to  cases  where  the  amount  of  the  costs  is 
in  controversy.  If  the  proceedings  of  the  adverse  party  have  been  ir- 
regular, the  application  for  a  re-taxation,  or  to  set  aside  the  proceedings 
for  irregularity,  must  be  made  to  the  vice  chancellor  before  whom  the 
suit  is  pending.(m) 

An  application  to  review  the  decision  of  a  vice  chancellor  as  a  taxing 
officer,  is  not  in  ttie  nature  of  an  appeal  from  an  interlocutory  order  of 
a  vice  chancellor ;  and  it  need  not,  therefore,  be  made  within  the  fifteen 
days  allowed  by  law  for  appealing  from  such  an  order.(n)  But  it  has 
been  held  that  after  two  terms  have  intervened,  and  the  decree  has  been 
signed,  it  is  too  late  to  move  for  a  re-taxation.(o) 

On  a  motion  for  a  re-taxation,  the  party  applying  therefor,  will  not 
be  allowed  to  use  affidavits  or  other  evidence  in  support  of  his  objec- 
tions to  the  bill,  which  were  not  produced  before  the  taxing  officer ;  un- 
less he  shows  a  sufficient  excuse  for  not  producing  the  same  on  the  tax- 
ation.(p)  The  intimation  in  the  case  referred  to  in  the  note,  is  ap- 
plicable only  to  the  party  who  opposed  the  taxation.  He  could  not 
compel  an  adjournment,  to  enable  him  to  procure  the  necessary  papers 
to  oppose.    But  the  party  noticing  the  costs  for  taxation,  if  he  finds  he 


{k)  Hoflfman  r.  Skinner,  5  Paige,  526.  (n)  Lloyd  v.  Brewster,  6  Paige,  87. 

(0  Rale  129.  (o)  Morris  ▼.    MuIIeU,  1   John    Ch. 

(m)  Chapman    t.    Mansoo,    3    Paige,  Rep.  44. 

34:.  (p)  Wendell  ▼.  liewis,  8  Paige,  dl3. 
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requires  additional  proofs  to  sustain  his  charges,  can  either  get  the  taxa- 
tion adjourned,  or  withdraw  his  costs,  countermand  his  notice  of  taxa- 
tion, and  re-notice  the  same,  when  he  is  fully  prepared. 

If  the  party  who  applies  for  a  re-taxation  of  costs,  succeeds  only  as 
to  part  of  the  items  objected  to,  neither  party  will  be  allowed  the  costs 
of  the  re-taxation. (9^) 


SECTION    VI. 


WHAT    ITEMS    ARE   NOT   TAXABLE. 


The  following  items  of  costs  have  been  decided  by  the  court  of  chan- 
cery in  this  state,  to  be  not  properly  taxable : 

For  copies  of  pleadings  or  proceedings  not  actually  furnished  by  or- 
der of  the  court,  or  in  the  usual  course  of  practice  ;(r) 

Copies  of  pleadings  for  the  master  on  a  reference  of  exceptions  to  an 
answer ;  unless  in  cases  of  difficulty,  where  copies  are  required  by  him, 
and  are  actually  made  for  that  purpose  ',{3) 

For  copies  of  the  draft  of  master^s  report  on  exceptions  to  an  an- 
swer :{t) 

Where  the  costs  of  exceptions  on  each  side  are  nearly  equal,  the^usual 
practice  of  the  court  is  to  give  no  costs  to  either  party  :{u) 

For  copy  opinion  of  court  furnished  to  the  master  on  a  reference  :(i;) 

For  an  engrossed  copy  of  charges  or  discharges  before  the  master  :(w) 

For  engrossing  objections  to  draft  of  master's  report  :(3r) 

For  instructions  as  to  the  manner  of  serving  a  subpoena  on  a  defen- 
dant. For  serving  the  subpoena,  by  way  of  disbursement,  beyond  the 
sum  fixed  by  the  fee  bill  :{y) 

For  an  attendance  fee  upon  a  motion,  as  solicitor,  where  the  same 
person  is  allowed  for  attending  thereon  as  counsel  :{z) 

To  solicitor  for  attending  the  hearing  of  a  calendar  cause,  if  he  does 
not  attend  in  person  :(a) 


(q)  Lloyd  ▼.  Brewster,  5  Paige,  87.  (w)  Id.  ib. 

(r)  Richards  ?.  Barlow,  1  Paige,  323.  (x)  Id.  ib. 

(«)  Id.  ib.  (y)  Id.  ib. 

(0  Id.  ib.  (z)  Id.  ib. 

(u)  Id.  ib.  (a)  Id.  ib. 
(v)  Rogers  t.  Rogers,  9  Paige,  460. 
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For  perusing,  amending,  and  signing  pleadings  as  counsel ;  unless 
the  service  is  actually  performed  by  counsel  other  than  the  solicitor  in 
the  cause  :(6) 

For  an  attendance  fee  to  solicitor,  upon  an  ex  parte  hearing  on  bill 
taken  as  confessed  :(c) 

For  filing  certificate  of  allowance  of  an  injuncticHi,  where  it  is  allowed 
by  the  chancellor  :{d) 

Notice  to  the  register  to  set  down  the  cause ;  the  note  of  issue  being 
the  only  charge  taxable  :(e) 

For  perusing  and  settling  a  mere  decretal  order :(/) 

Affidavit  of  service  of  a  notice  of  the  examination  of  a  witness  ;  un- 
less it  becomes  necessary  to  make  and  use  such  an  affidavit  on  some  spe- 
cial application  to  the  court  :{g) 

Notice  of  the  examination  of  a  witness,  for  the  examiner  :{h) 

For  allowance  to  witness  for  travel,  in  going  and  returning,  where 
the  whole  of  such  travel  is  less  than  fifteen  miles ;  unless  it  appears  that 
he  was  obliged  to  come  so  early,  or  was  detained  so  late,  that  he  could 
not  come  and  return  on  the  day  of  his  attendance  :(t) 

For  disbursements  to  witnesses,  beyond  the  amount  of  their  per  diem 
allowance  :{k) 

Charge::)  for  notices  which  are  not  required  by  the  rules  or  practice  of 
the  court  :{l) 

Notice  to  the  register  to  enter  a  decree  or  order  :(m) 

For  engrossing  or  copying  a  decree  or  order  to  be  entered  :{n) 

For  a  copy  of  a  decree,  for  adverse  party ;  unless  in  cases  where  the 
service  of  such  decree  on  him  is  necessary  :{o) 

A  counsel  fee,  on  an  appeal  to  the  court  of  errors,  upon  the  motion 
to  file  the  petition  of  appeal  :{p) 

A  counsel  fee  to  more  than  one  counsel  for  signing  a  petition  of  ap- 
peal, or  the  answer  thereto  :(q) 

For  abbreviating  case,  on  appeal  to  court  of  errors  :[r) 

For  a  copy  of  the  pleadings  and  depositions  for  the  use  of  counsel  :{s) 


{h)  Rogers  y.  Rogers,  3  Pai>e,  460.  (i)  Doe  v.' Green,  2  Paige,  347.     Ro- 

(c)  Doe  T.  Greeo,  9  Paige,  347.  gers  v.  Rogers,  supra, 

id)  Id.  ib.  (m)  Id.  ib.     Rogers  v.  Rogers,  juvra. 

(e)  Id.  ib.  (n)  Id  ib. 

(/)  Rogers  v.  Rogers,  2  Paige,  460.  (o)  Id.  ib. 

)  Id.  ib.  Ip)  Fulton  Bank  v.  Beach,  3  Paige, 


s 


(h)  Id.  ib.  185. 

(t)  Id.  ib.  (q)  Id.  ib. 

{k)  Id.  ib.  (r)  Id.  ib. 
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(<)  Rogers  v.  Rogers,  id.  460. 
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For  instructions  to  search  for  judgments,  &c. ;  except  in  oiortgage 
cases,  and  others  of  that  description,  where,  by  the  practice  of  the  court, 
it  is  necessary  to  make  all  the  incumbrancers  parties  to  the  suit  :{t) 

A  copy  of  subpoena  to  annex  to  the  affidavit  of  service  :(u) 

Notice  that  a  copy  of  a  pleading  served,  is  a  copy  :{v) 

For  attending  the  master  to  obtain  his  signature  to  a  summons.  Nor 
for  attending  to  obtain  his  report,  after  it  has  been  completed  :{w) 

For  counsel  attending  prepared  for  argument,  when  the  cause  is  not 
reached  on  the  calendar  :{x) 

Notice  to  defendant,  in  addition  to  the  service  of  a  summons,  to  at- 
tend the  master  on  a  reference  :(y) 

For  the  personal  expenses  of  the  parties,  or  their  witnesses,  of  the 
officers  of  the  court,  as  disbursements  in  the  cause.(2r) 

Where  a  specific  allowance  is  provided  in  the  fee  bill  for  the  perform- 
ance of  any  service  by  an  officer  of  the  court,  no  additional  chai^,  by 
way  of  disbursement,  hi  the  performance  of  such  service,  can  be  taxed 
in  favor  of  such  officer  or  any  other  person.(a) 

A  retaining  fee  to  solicitor  and  counsel  upon  opposing  a  nootion, 
founded  on  a  petition  for  instnictions  to  a  receiver  in  the  dischaige  of 
his  duty:(ft) 

For  draft  or  copies  of  bill  of  costs,  charged  by  the  folio  :(c) 

A  retaining  fee  to  solicitor  of  a  person  not  a  party  to  suit,  who  is  pro- 
ceeded against  by  petition  for  an  attachment ;  on  a  reference  for  scan- 
dal or  impertinence  :{d) 

Retaining  fees  to  solicitor  and  counsel  upon  a  {nroceeding  by  attach- 
ment to  compel  an  answer  :{e) 

For  making  copies  of  the  pleadings  and  proofs  for  the  use  of  counsel, 
on  appeal  to  the  chancellor :(/) 

Solicitors  and  counsel  fees,  as  on  a  special  motion  for  an  injunction, 
where  the  injunction  is  allowed  at  chambers,  by  a  vice  chancellor  acting 
in  his  character  of  injunction  master ;  although  the  suit  is  pending  be- 
fore such  vice  chancellor  :{g) 
For  drawing  separate  answers  where  difierent  defendants  appear  by 


(l)  Rogers  v.  Rogers,  2  Paigo,  460.  (b)  Ex  parte  Johnson,  9  Paige,  288. 

(ti)  Id.  ib.  (c)  Steffbrd  v.  Bryan,  id.  46. 

(v)  Id.  ib.  {d)  Chapman    v.  Munson,  3    Paige, 

(w)  Id.  ib.  347. 

(x)  Id.  ib.  {e)  The  People  v.  Elmer,  id.  85. 

(y)  Doe  V.  Green,  2  Paige,  347.  (/)  Lampman  v.  Hand,  4  id.  120. 

(»)  Id.  ib.  (g)  Wilkinson  v.  Henshaw,  id.  257. 

(0)  Id.  ib. 
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the  same  solicitor,  and  there  are  no  conflicting  rights  or  disputed  facts 
between  them,  to  render  separate  answers  necessary  :{h) 

For  an  abbreviation  of  pleadings,  depositions,  and  exhibits  for  the  use 
of  counsel,  on  an  appeal  from  an  interlocutory  order  of  a  vice  chan- 
cellor :(f ) 

For  abbreviating  the  schedules  annexed  to  a  bill  or  answer  :{k) 

For  disbursements ;  except  for  postage,  for  exemplifications  to  be  used 
in  the  suit,  for  necessary  searches  in  the  public  offices,  for  the  publica- 
tion of  notices  required  by  law  or  the  practice  of  the  court,  and  others 
of  the  like  nature.(/) 

The  expense  of  ascertaining  the  residence  of  the  defendants,  is  not 
allowable,  as  a  necessary  disbur8ement.(m) 

Drawing  instructions  for  the  examination  of  a  witness  before  a  master, 
on  a  reference  :{n) 

A  counsel  fee  for  arguing,  or  attending  to  argue,  before  the  master, 
upon  an  ex  parte  reference,  on  a  bill  taken  as  confessed ;  where  the  ad- 
verse party  has  not  appeared  in  the  cause,  and  is  not  summoned  to  at- 
tend on  the  reference  :{o) 

Where  a  complainant  is  examined  as  a  witness  in  his  own  favor,  in  a 
proceeding  against  a  i  absentee,  he  is  not  entitled  to  charge  for  the  ex- 
pense of  subpcBoaing  himself  to  attend  before  the  master,  on  the  refer- 
ence, or  for  his  fees  as  a  witness  :{p) 

For  copy  of  order  appointing  the  guardian  ad  litem  of  an  infant  to 
be  served  on  the  adverse  party  :{q) 

Where  several  subjects  are  embraced  in  the  same  notice,  the  solicitor 
is  not  entitled  to  charge  for  drawing  and  serving  more  than  one  no- 
tice :(r) 

For  more  than  one  abbreviation  of  the  pleadings  for  the  use  of  coun- 
sel ;  although  different  counsel  are  employed,  in  different  stages  of  the 
suit  :{s) 

Affidavits  of  the  service  of  papers  upon  the  solicitor  of  the  adverse 
party,  where  evidence  of  the  service  is  not  usually  required,  and  will 
not  probably  be  wanted;  unless  they  actually  become  necessary  in  the 
progress  of  the  suit :  J) 


(A)  Lloyd  T.  Brewster,  5  Paige,  87.  (p)  Id.  ib. 

(t)  Denui8ton  t.  Yiacher,  id.  61.  (q)  Sanders  v.  Mareelioas,  6  Paige, 

{k)  Id.  ib.  162. 

(/)  Hotrey  t.  Hotrey,  id.  651.  (r)  Id.  ib. 

(m)  Id.  ib.  (j)  Putnam  v.  Ritchie,  7  Paige,  4d. 

in)  Christy  y.  Christy,  6  Paige,  170.  (0  Id.  ib. 

(o)  Id.  ib. 
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A  fee  for  the  attendance  of  the  solicitor,  prepared  for  a  hearing,  when 
the  cause  is  not  actually  argued  :{u) 

Stipulations  and  orders  allowing  to  the  defendants  further  time  to 
put  in  their  answers,  <fcc.  :{v) 

For  perusing,  amending,  filing,  swearing  to,  or  serving  further  an- 
swer, where  defendant  succeeds  in  his  defence  :(w?) 

For  a  copy  of  the  order  to  produce  witnesses — a  notice  being  suffi- 
cient :  Nor  for  two  lists  of  the  witnesses  to  be  examined  :{x) 

For  a  draft  of  a  bill  of  costs — two  copies  only  being  taxable ;  one  to 
be  served,  with  the  notice  of  taxation,  and  another  to  be  taxed  and 
filed  :(y) 

A  retaining  fee  for  counsel  on  a  commission  of  lunacy,  or  to  inquire 
as  to  habitual  drunkenness.  Nor  a  counsel  fee  on  the  execution  of  such 
commission.(2:) 

For  drawing,  engrossing,  and  copying  the  jurat  to  a  petition.(a) 

On  a  commission  of  lunacy,  or  of  habitual  drunkenness,  for  a  copy 
of  the  commission  to  keep ;  for  drawing  and  engrossing  the  return  to 
the  commission,  or  the  panel  of  jurors,  or  the  sheriff's  return  to  the 
precept  to  summon  the  jury;  nor  for  engrossing  the  precept,  or  for  a 
copy  of  the  same  to  keep.(&)  Nor  upon  the  execution  of  such  a  com- 
mission is  the  solicitor  entitled  to  charge  for  drawing  oaths  to  be  admin- 
istered to  the  jury,  and  to  witnesses,  or  for  instructions  to  the  commis 
sioners  how  they  are  to  discharge  their  duties  j  nor  for  a  copy  of  the 
inquisition,  in  addition  to  the  draft  and  engrossment  thereof.(<;) 

A  notice  to  be  served  cannot  be  taxed  by  the  folio.(rf) 

The  counsel  fee  upon  an  ex  parte  motion  is  only  one  dollar  and  fifty 
•cents.  The  fee  of  two  dollars  and  fifty  cents  is  only  allowed  upon  mo- 
tions which  are  actually  argued  and  opposed.(e) 

To  the  taxing  officer,  only  one  dollar  for  taxing  the  costs  upon  a  com- 
mission of  lunacy,  or  other  special  proceeding.  The  fee  of  one  dollar 
and  fifty  cents  is  only  allowed  upon  the  taxation  of  costs  after  a  final 
decree  in  a  cause.(/) 

For  swearing  sureties  who  are  required  to  justify  upon  the  approval 
of  a  bond  :(§•) 


(w)  Putnam  v.  Ritchie,  7  Paige,  42.  (b)  Id.  ib. 

(v)  WendcH  t.  Lewis,  8  Paige, -613,  (c)  Id.  ib. 

(w)  Id.  ib.  {d)  Id.  ib. 

(x)  fd.  ib.  (e)  Id.  ib. 

(y)  Id.  ib.  (/)  Id.  ib. 

{z)  Matter  of  Root,  id.  4j2&.  {g)  Id.  ib. 
(a)  Id.  ib. 
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To  counsel  for  perusing  and  settling  an  order  or  decree  upon  appeal 
which  contains  only  the  usual  provisions  that  the  order  or  decree  ap- 
pealed from  be  affirmed,  with  costs  :{h) 

To  counsel  for  perusing  and  amending  a  mere  interlocutory  petition, 
in  the  course  of  a  cause  ;(i) 

Retainer  to  solicitor  or  counsel,  upon  a  petition  for  the  sale  of  mort* 
gaged  premises  for  an  instalment  falling  due  subsequently  to  the  decree; 
even  though  the  solicitor  and  counsel  are  different  from  those  in  the 
original  suit  :{k) 

Charges  for  useless  folios  in  papers  unnecessarily  voluminous :(/) 

The  travelling  expenses  of  the  solicitor  are  in  no  case  properly  taxa- 
ble as  disbursements.(m) 


CHAP.   V. 
PAYMENT  OF,  HOW  ENFORCED. 

Sect  1.  Of  Interlocutory  Costs. 

2.  Of  Costs  upon  Final  Decree  and  Appeal* 


*  ■  ■  ■  ■. 


SECTION    I. 


DP  interlocutory  costs. 


Where  a  party  is  ordered  to  pay  the  costs  of  any  interlocutory  pro' 
ceedings,  and  no  time  of  payment  is  specified  in  the  order,  he  must  pay 
them  within  twenty  days  after  the  filing  of  the  taxed  bill  and  affidavit, 


[h)  Gilclirist  v.   Rea,  9  Paige.  219.        (/)  Id.  ib. 

(t)  Adaros  v.  Stevent,  1  Clarke,  636.        (m)  Matter  of  Root,  8  Paiffe,  036. 

(*)  Id.  ib. 
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and  service  of  a  copy  of  the  order  and  of  such  taxed  bill.  Or  if  a  gross 
sum  is  specified  in  the  order,  within  twenty  days  after  service  of  a  certi- 
fied copy  of  the  order.(ii) 

If  the  party  neglects  or  refuses  to  pay  such  costs  within  the  twenty 
days,  or  within  the  time  specified  in  the  order,  tlie  adverse  party,  on  an 
affidavit  of  the  personal  service  of  such  copies,  and  a  demand  of  payment, 
and  that  such  costs  have  not  been  paid,  may  have  an  ex  parte  order  to 
commit  the  delinquent  party  to  prison.(o) 

It  has  been  decided  that  to  authorize  the  issuing  of  a  precept  under 
this  rule,  a  personal  demand  of  the  costs  upon  the  party  himself  is  ne- 
cessary ;  and  that  a  demand  of  his  solicitor  is  not  sufiicient.(p) 

It  seems  that  the  precept  for  commitment,  authorized  by  the  171st 
rule,  is  the  only  process  which  can  be  issued  for  the  collection  of  inter- 
locutory costs.(9) 


SECTION  II. 

OF  COSTS   UPON   FINAL   DECREE   AND   APPEAL. 

The  court  may  enforce  performance  of  any  decree,  or  obedience 
thereto,  by  execution  against  the  body,  or  against  the  goods  and  chat- 
tels, lands  and  tenements  of  the  defendant.(r) 

Under  this  provision  of  the  statute,  the  chancellor  has  decided  that 
no  execution  can  be  issued  out  of  this  court  against  the  body  or  the 
property  of  a  party  except  upon  a  decree,  or  some  positive  order  in  the 
nature  of  a  decree.(5)  And  he  considered  it  doubtful  whether  a.JL  fa. 
could  be  issued  upon  a  mere  order  for  the  payment  of  interlocutory 
costs.(^) 

But  upon  an  appeal  to  the  chancellor  from  a  vice  chancellor,  upon  an 
interlocutory  order,  the  chancellor  may  make  a  decree  respecting  the 
costs  on  the  appeal  which  will  authorize  the  party  to  enrol  the  same, 
and  to  take  out  execution  against  the  person  or  property  of  the  party 


(r)  Rule  171.  (r)  2  R.  S.  183,  ^  110,  (origr.  ^  104.) 

{n)  Idem.  (s)  Van  Ness  t.    Cantine,    4  Paige, 

ip)  Lorton  Y.   Seaman,  9  Paige,  609.  56. 

(y)  Van  Neaa  ▼.  Cantine,  4  id.   57.        (t)  Id.  ib. 


CA.  r.j 
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against  whom  the  costs  are  a(]judged.(u)  And  such  is  the  practice  of 
this  court  on  an  appeal  to  the  court  for  the  correction  of  errors  from  an 
interlocutory  order  of  the  chancellor.  The  decree  of  the  appellate 
court  is  a  final  decree,  so  far  as  respects  the  costs  awarded  on  the  ap* 
peal.(v)  It  is  in  the  power  of  the  party,  however,  to  whom  costs  are 
awarded,  upon  such  an  appeal  to  the  chancellor,  to  resort  either  to  an 
execution  or  to  a  precept  for  commitment,  under  the  171st  ru1e«(ir) 


P^WPiW^i*^""^^"'^' 


(u)  Brookway  v.  Copp,  2  Paige,  678. 
(v)  Id.  ib. 


(w)  Id.  ib. 
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BOOK  I. 


ymtlrtnts   of  l^xocttVm%s  \n  a  €attdt  from  its  Comnuna- 

mtnt  to  a  JDtortr. 


CHAP.   I. 


BILL  OF  COMPLAINT. 


No.  1. 

BiU  by  an  infaftt,  suing  by  his  next  friend,  against  executors,  for  a 

legacy. 

See  Vol.  I.,  pp.  33,  35. 

In  Chancery. 

Before  the  Chancellor. 
[or,  Before  the  Vice  Chancellor 
of  the Circtnt.] 

The  address.]    To  the  Chancellor  of  the  state  of  New- York. 

The  introduction.]  Complaining  showeth  unto  your  honor  your  ora- 
tor A.  B.,  son  of  J.  B.  of  the  city  of  Albany,  merchant,  an  infant  under 
the  age  of  twenty-one  years,  to  wit,  of  the  age  of  about  twelve  years,  by 
his  father  and  next  friend. 

The  stating  part.]  That  J.  S.  of  the  city  of  Albany  aforesaid,  physi- 
cian, being  seised  and  possessed  of  a  considerable  real  and  personal 
estate  did,  on  or  abaut  the  twentieth  day  of  October  in  the  year  of  our 

YoL.  11.  45 
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*2  Lord  one  thousand  eight  hundred  and  forty-two,  duly  •  make, 
execute  and  publish  his  last  will  and  testament,  in  writing,  and 
thereby,  amongst  other  things,  devised  and  bequeathed  as  follows : 
[Recite  the  devise  in  the  will,]  And  that  the.  said  testator  did,  in 
and  by  his  said  last  will  and  testament,  constitute  and  appoint  C.  D. 
and  E.  P.  executors  thereof.  And  that  the  said  testator  departed 
this  life  on  or  about  the  twenty-fifth  day  of  October,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty-two,  not  having  re- 
voked, altered,  or  annulled  his  said  last  will  and  testament,  or  the 

•3  provision  therein  for  the  benefit  of  your  orator  as  aforesaid,*  but 
leaving  the  said  will  and  every  part  and  portion  thereof,  in  full 
force  and  effect.  And  that  upon,  or  soon  after,  the  death  of  the 
said  testator,  to  wit,  on  or  about  the  first  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-two,  the 
said  0.  D.  and  E.  F.,  the  executors  named  in  the  said  will,  duly 
proved  the  said  will  before  Moses  Patten,  the  surrogate  of  the 
county  of  Albany,  and  took  upon  themselves  the  burthen  of  the 
execution  thereof,  and  by  virtue  thereof  possessed  themselves  of  all 

*4  the  said*  testator's  real  and  personal  estate,  goods,  chattels,  and 
effects,  to  the  amount  of  one  thousand  dollars,  and  upwards ;  which 
was  more  than  sufficient  to  pay  and  satisfy  all  the  said  testator's 
debts,  legacies,  and  funeral  expenses. 

And  your  orator  further  showeth  unto  your  honor  that  he  hath, 

by  his  said  father  and  next  friend,  several  times  since  his  said  lega- 

*    cy  of  five  hundred  dollars  was  due,  applied  to  the  said  C.  D.  and 

E.  F.  to  have  the  same  paid,  or  secured  for  the  benefit  of  your 

•5  orator ;  and  your  orator  well  hoped  that  the  said  C.  D.  and  E.  F. 
would  have  complied  therewith,  as  in  equity  and  good  conscience 
they  ought  to  have  done. 

Confederating  part,]  But  now  so  it  is,  may  it  please  your  honor, 
that  the  said  G.  D.  and  E.  F.  combining  and  confederating  together, 
to  and  with  divers  other  persons,  as  yet  to  your  orator  unknown, 
but  whose  names  when  discovered  your  orator  prays  may  be  in- 
serted herein,  as  defendants,  and  they  made  parties  hereto,  with 
proper  and  apt  words  to  charge  them,  how  to  injure  and  oppress 
your  orator;   the  said    confederates    respectively  do  now  abso- 

•6  lutely  refuse  to  pay  or  secure  the  payment  of  your  *  orator's  said 
legacy,  sometimes  pretending  that  the  said  testator  did  not  make 
any  such  will,  or  if  he  did,  that  he  revoked  the  same  previous  to 
liis  death ;  and  at  other  times  they  admit  that  the  said  testator  made 
such  will,  and  that  they  have  proved  the  same  and  possessed  ihem- 
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selves  of  all  his  real  and  personal  estate ;  but  then  they  pretend  that 
the  same  was  very  small  and  inconsiderable,  and  not  near  sufficient 
to  pay  and  satisfy  the  said  testator^s  just  debts,  legacies,  and  fune- 
ral expenses,  and  that  they  have  applied  and  disposed  of  the  same 
towards  the  satisfaction  *  thereof;  and  at  the  same  time  the  said  *7 
confederates  do  respectively  refuse  to  set  forth  and  discover  what 
such  real  and  personal  estate  was,  or  the  particulars  whereof  the 
same  consisted,  or  the  value  thereof,  or  how  much  thereof  they 
have  so  applied,  and  to  whom,  and  for  what  paid,  or  what  is  become 
thereof  particularly. 

Charging  part]  Whereas  your  orator  expressly  charges  the 
truth  to  be  that  the  said  testator  died  seised  and  possessed  of  such 
real  and  personal  estate,  to  the  full  value  'aforesaid,  and  which  ' 
was  much  more  than  sufficient  to  pay  all  the  said  testator's  just 
debts,  legacies,  *  and  funeral  expenses  ;  and  that  the  said  confede-  *8 
rates,  or  one  of  them,  have  possessed  and  converted  the  same  to 
their  own  use,  without  making  any  satisfaction  to  your  orator  for 

his  said  legacy. 

All  which  actings,  doings,  and  pretences  of  the  said  confederates 
are  contrary  to  equity  and  good  conscience,  and  tend  to  the  manifest 
wrong,  injury,  and  oppression  of  your  orator. 

Clause  of  jnrisdiciion*]  In  tender  consideration  whereof,  and 
forasmuch  as  your  orator  is  remediless  in  the  premises,  at  and  by  the 
strict  rules  of  the  common  law,  and  is  only  relievable  in  a  court  of 
equity  where  matters  of  this  nature*  are  properly  cognizable  and   ^9 

relievable. 

Interrogating  part.]  To  the  end,  therefore,  that  the  said  C.  D. 
and  E.  F.  and  their  confederates  may  respectively,  full,  true,  direct, 
and  perfect  answers  make,  upon  their  respective  corporal  oaths,  ac- 
cording to  the  best  of  their  respective  knowledge,  information,  and 
belief,  to  all  and  singular  the  matters  and  charges  aforesaid,  [or  if 
an  answer  on  oath  is  waived,  omit  the  words  in  italics,  and  inserf 
here (your  orator  hereby  waiving,  pursuant  to  the  statute,  the  ne- 
cessity of  the  answer  of  such  defendants,  being  put  in  under  the 
oalhs  of  the  said  defendants,  or  the  oath  of  either  of  them,)]  and 
that  as  fully  and  particularly  in  every  respect  as  if  the  same  were 
here  again  repealed  and  they  thereunto  particularly  interrogated  ; 
and  more  especially  that  they  may  respectively  set  forth  and  discover 
according  to  the  best  of  their  knowledge,  remen^brance,  informa- 
tion, and  belief,  whether  the*  said  testator  J.  S.  duly  made,  exe-  •lO 
cuted  and  published  such  last  will  and  testament,  in  writing,  of  such 
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« 
date  and  to  such  purport  and  effect  as  aforesaid,  and  thereby  be- 
queathed to  your  orator  such  legacy  of  five  hundred  dollars,  as  afore- 
said, or  any  other,  and  what  last  will,  if  any  other,  and  what  date,  and 
to  any  other  and  what  purport  or  effect  particularly,  and  that  they 
may  produce  the  same,  or  the  probate  thereof,  to  this  honorable 
court,  whenever  and  as  often  as  there  shall   be  occasion ;  and 

*11  whether  by  such  will,  or  any  other  and  what  will,  the*  said  tes- 
tator appointed  the  said  C.  D.  and  B.  F.  or  any  other  and  what 
persons,  executors  of  such  last  will  and  testament ;  and  whether 
the  said  testator  departed  this  life  on  or  about  the  25th  day  of  Oc- 
tober in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty 
two,  or  at  any  other,  and  at  what  time  ^  and  whether  he  revoked, 
altered  orannulled  the  said  last  will  and  testament  before  his  death, 
or  the  provision  therein  for  the  benefit  of  your  orator,  and  when, 

*12  and  before  whom,  and  in  what  manner ;  and  whether  the  said  C.  *  P* 
and  E.  F.  or  one,  and  which  of  them,  proved  the  said  will,  and 
when,  before  whom,  and  in  what  manner  ;  and  whether  they  took 
upon  themselves  the  burthen  of  the  execution  thereof,  and  by  virtue 
theieof  possessed  thems  Ives  of  all  the  said  testator's  real  and  per- 
sonal estate,  goods,  chattels,  and  effects.  And  that  they  respective- 
ly set  forth  whether  your  orator,  by  his  said  father  and  next  friend, 
hath  not  several  times  since  his  said  legacy  was  payable,  applied 
Co  them  to  have  the  same  paid,  or  secured  to  be  paid,  for  his  benefit, 

*13  or  to  that  effect ;  and  •  whether  the  said  C  D,  and  E.  F.,  or  one* 
and  which  of  them,  r  fi.fed  or  neglected  to  comply  with  your  ora- 
tor's requests  and  for  what  reasons  respectively,  and  whether  such 
refusal  was  grounded  on  the  pretences  herein  before  charged,  or 
any,  and  which  of  them,  or  any  other  and  what  pretences  particu- 
larly. 

Prayer  for  relief.]  And  that  the  said  C.  D.  and  E.  F.  may  ad- 
mit assets  of  their  said  testator  come  to  their  hands  sufiicient  to  sat- 
isfy your  orator's  said  legacy,  and  subject  thereto,  or  otherwise  may 
set  forth  a  particular  account  of  the  real  and  personal  estate,  goods, 

*14  and  effects,  *  of  which  the  said  testator  died  possessed  or  entitled 
unto,  and  the  particulars  whereof  the  same  consisted,  and  the  value 
thereof,  and  how  much  thereof  they  have  applied  in  discharge  of 
the  said  testator's  debts,  legacies,  and  funeral  expenses,  and  to 
whom  and  for  what  paid,  and  what  is  become  thereof  particularly ; 
and  whether  the  said  testator  did  not  die  possessed  of  real  and  per- 
sonal estate,  goods,  and  effects,  to  the  value  of  one  thousand  dollars 
and  upwards,  or  what  other  value,  and  whether  the  same  was  not 
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more  than  sufficient  to  pay  and  satisfy  all  the  said  testator's  debts,*  •IS 
legacies,  and  funeral  expenses ;  and  that  they  may  also  set  forth  a 
just  and  true  account  of  all  such  debts  and  sums  of  money  as  were 
really  due  and  owing,  by  and  from  their  said  testator,  at  the  time  of 
his  death,  and  to  whom,  by  whom,  and  on  what  security  or  securi- 
ties, and  how,  and  on  what  account  such  debts  were  respectively 
contracted,  and  which  of  them  now  remain  unpaid  and  unsatisfied, 
and  that  they  may  be  compelled  by  a  decree  of  this  honorable  court 
to  pay  your  orator's  said  legacy  of  five  hundred  dollars ;  and  that 
the  same  *  may  be  placed  out  at  interest  for  your  orator's  b^iefit,  ^16 
until  your  orator  attains  his  age  of  twenty-one  years ;  and  that  the 
said  sum  of  five  hundred  dollars  may  then  be  paid  him.  And  that 
in  the  mean  time  the  interest  thereof  may  be  paid  to  your  orator's 
said  father  J.  B.  towards  the  support  and  maintenance  of  your 
orator.  And  that  your  orator  may  have  such  further  relief,  or  may 
have  such  other  relief  as  the  nature  of  his  case  shall  require  and  as 
shall  be  agreeable  .to  equity.(a) 

Prayer  for  'process^  If  an  injunction  or  ane  exeat  is  asked  for, 
insert  the  prayer  therefor  in  this  place.]  May  it  please  your  honor 
to  grant  unto  your  orator*  the  writ  of  subpoena  issuing  out  of  and  •IT 
under  the  seal  of  this  honorable  court,  to  be  directed  to  the  said' 
C.  D.  and  E.  P.  commanding  them,  and  eacli  of  them,  by  a  certain 
day,  and  under  a  certain  penalty  therein  to  be  inserted,  to  be  and 
appear  before  our  chancellor,  in  our  court  of  chancery,  and  then  and 
there  to  answer  the  premises,  and  further  to  stand  to  and  abide 
such  order  and  decree  therein  as  shall  be  agreeable  to  equity  and 
good  conscience. 

And  your  orator  shall  ever  pray,  <fcc.(6) 

COMMENCEMENTS  OP   BILLS. 

Bill  by  a  married  woman  suing  by  her  next  friend,]  Complaining 
showeth  unto  your  honor  your  oratrix  J.  )t.  the  wife  of  A.  B.,  of,  &c.  by 
C.  D.  her  next  friend.    That,  <fec. 

By  husband  and  wife.  Complaining  show  unto  your  honor  your  ora- 
tor and  oratrix  A.  B.,  of  &c.  and  E.  his  wife. 


(a)  If  an  injanction  is  wanted  it  mast  ginal  bill.     It  is  not  the  intention  of  the 

be  asked  for  in  the  prayer  for  relief,  as  writer  to  multiply  illastrations.     This  is 

well  as  in  the  prayer  for  process.    Vol.  prevented  by  want  of  room.     An  exam- 

1.  p.  37.  pie  of  •each  kind  of  bill  treated  of  in  the 

{b)   The  above  will  suffice  to  •  exhibit  4th  Book,  will,  however,  be  given  her^ 

the  stmctare  and  several  parts  of  an  ori-  aAer. 
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Bill  by  a  corporatum.]  ComplainiQg  showeth  unto  your  honor,  your 
orators,  the  mayor,  aldermen  and  commonality  of  the  city  of  A. 

BiU  by  attorney  general.]  Complaining  showeth  unto  your  honor 
your  orator  G.  P.  B.,  attorney  general  of  the  state  of  New  York,  in  be- 
half of  the  people  of  said  state. 

Bill  by  attorney  general  on  the  relation  of  others.]  Complaining 
showeth  unto  your  honor  your  orators,  G/P.  B.,  attorney  general  of  the 
state  of  New  York,  at  and  by  the  relation  of  A.  T. 

Bills  by  idiots  and  Innatics^  suing  by  their  committee.]  Complaining 
show  unto  your  honor  your  orators  A.  B.,  of,  &c.  and  C.  D.,  of,  d&c. 
(against  whom  a  commission  of  lunacy  has  lately  been  awarded  and  is- 
sued, which  is  now  in  force,  and  under  which  said  commission  the  said 
C.  D.  was  duly  found  and  declared  to  be  a  lunatic  ;  and  your  orator, 
A.  B.  appointed  committee  of  his  person  and  estate.)    That,  d&c. 

By  creditors,  legatees,  ^c.  on  behalf  of  themselves  and  other  persons 
of  the  same  class.]  Complaining  show  unto  your  honor  your  orators 
and  oratrixes,  A.  B.,  E.  F.,  and  G.  H.,  of,  &c.  on  behalf  of  themselves 
and  all  other  the  bond  and  simple  contract  creditors  \or  legatees  and 
next  of  kin]  of  C.  D.  [late  of  S.  P.  dece^isedj]  who  shall  come  in  and 
contribute  to  the  expenses  of  this  suit. 

SPECIAL  INTERROGATORIES. 

As  to  a  deed  set  forth  in  bill.]    Whether  such  indenture,  bearing  date 

on  or  about  the day as  hereinbefore  particularly  mentioned, 

was  not  made  between  such  parties  as  hereinbefore  set  forth,  or  some, 
and  which  of  them,  and  was  not  of  such  purport  as  hereinbefore  stated  ; 
or  whether  some  indenture,  of  some  and  what  date,  was  not  made  by  and* 
between  some  and  which  of  the  said  parties,  and  was  not  of  some  such  or 
the  like  purport  or  effect,  or  how  otherwise? 

As  to  the  makifig  of  applications  and  requests.]  And  whether  your 
orator  hath  not  by  himself  or  agents,  or  how  otherwise,  made  such  ap- 
plications and  requests  to  the  said  defendants  as  are  hereinbefore  in  that 
behalf  mentioned,  or  some  subh  or  the  like,  or  any,  and  what  other  ap- 
plications and  requests  in  respect  of  the  several  matters  aforesaid,  and 
whether  the  said  defendants  have  not  refused  to  comply  therewith,  and 
why  ? 

PRAYERS   OF   BILLS. 

1.  To  restrain  proceedings  in  a  suit  at  law,  and  for  an  injunction.] 
And  that  the  said  C.  D.  and  E.  F.  their  counsellors,  attorneys,  solici- 
tors, officers,  or  agents,  may  be  restrained.by  an  injunction  issuing  out  of 
this  court,  from  proceeding  farther  against  your  orator  in  the  said  ac- 
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tion  commenced  against  him  in  the  supreme  court  of  this  state,  and 
now  pending  and  at  issue  therein,  for  the  recovery  of  the  possession  of 
said  premises,  with  their  appurtenances ;  and  also  from  instituting  or 
proceeding  in  any  new  or  other  action  at  law  for  the  recovery  of  the 
possession  of  said  premises  or  any  part  thereof.  And  that  your  orator 
may  have  [prayer for  general  relief.]  May  it  please  your  honor,  to  grant 
unto  your  orator  the  people's  writ  of  injunction,  issuing  out  of  and  under 
the  seal  of  this  court,  directed  to  the  said  G.  D.  and  E.  F.,  their  coun- 
sellors, attorneys,  solicitors,  and  agents,  commanding  them  and  each  of 
them,  absolutely  to  desist  and  refrain  from  proceeding  further  against 
your  orator  in  the  said  action  \as  above.] 

2.  Fhr  an  account  of  the  rents  and  proJUs  of  a  testator^s  real  estate,] 
And  that  the  said  defendants  may  set  forth  a  full,  true,  and  just  rental 
and  particular  of  the  real  estates,  whereof  or  whereto  the  said  testator 
was  seised  or  entitled  in  fee  simple,  at  the  time  of  his  death  ;  and  also 
a  full,  true,  and  particular  account  of  all  and  every  sum  and  sums  of 
money  which  hath  or  have  been  received  by  them,  or  either  of  them, 
or  any  other  person  or  persons,  by  their  or  either  of  their  order,  or  for 
their  or  either  of  their  use,  for,  or  in  respect  of  the  rents  and  profits  of 
the  said  estates,  or  any  part  thereof;  and  whether  any,  and  which  of 
the  said  estates,  or  any  part  or  parts  thereof,  have  or  hath  not  been  sold 
or  disposed  of,  and  at  what  price  or  prices  respectively,  and  when  and 
to  whom ;  and  whether  such  price  or  prices  respectively  have  or  hath 
not  been  paid,  and  to  whom  ]  and  if  not,  why  not  ? 

3.  For  an  account  of  money  had  and  received.]  And  that  the  said 
defendants  may  set  forth  an  account  of  all  and  every  sum  and  sums  of 
money  received  by  them  or  either  of  them,  or  by  any  person  or  persons 
by  their  or  either  of  their  order,  or  for  their  or  either  of  their  use,  for 
or  in  respect  of  the  said  [as  the  case  stated  in  the  bill  may  bcj]  and  when 
and  from  whom,  and  from  what  in  particular  all  and  every  such  sums 
were  respectively  received,  and  how  the  same  respectively  have  been 
applied  or  disposed  of. 

4.  For  the  production  of  deeds  and  papers.]  And  that  the  said  de- 
fendants may  set  forth  a  list  or  schedule,  and  description  of  every  deed, 
book,  account,  letter,  paper,  or  writing  relating  to  the  matters  afore- 
said, or  any  of  them ;  or  wherein,  or  whereupon  there  is  any  note, 
memorandum,  or  writing,  relating  in  any  manner  thereto,  which  now 
are,  or  ever  were  in  their  or  either,  and  which,  of  their  possession  or 
power  ;  and  may  particularly  describe  which  thereof  now  are  in  their, 
or  either,  and  which  of  their  possession  or  power,  and  may  deposit  the 
same  in  the  office  of  the  register  of  this  court  [or^  the  derk  in  chancery 
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for  the  fourth  circuital  for  the  usual  purposes  ;  and  otherwise  that  the 
said  defendants  may  account  for  such  as  are  not  in  their  possession  or 
power. 

6.  For  an  account  of  personal  estate.]  And  that  the  said  defendants 
may  discover  and  set  forth  a  full,  true,  and  particular  account  of  all  and 
singular  tiie  personal  estate  and  effects  of  the  said  testator,  and  of  every 
part  thereof,  which  hath  been  possessed  by,  or  come  to  the  hands  of,  the 
said  defendants,  or  either  of  them,  or  to  the  hands  of  any  other  person 
or  persons  by  their  or  either  of  their  order,  or  for  their  or  either  of  their 
use  ;  with  the  particular  nature,  quantities,  qualities,  and  true  and  ut- 
most values  thereof,  and  of  every  part  thereof  respectively  ;  and  how 
the  same  and  every  part  thereof,  hath  been  applied  and  disposed  of; 
and  whether  any,  and  what  part  thereof,  now  remains  unapplied  and  un- 
disposed of;  and  why;  and  whether  any,  and  what  part  of  such  per- 
sonal estate  remains  outstanding,  to  any,  and  what  amount,  and  why  ; 
and  that  the  said  defendants  may  alsoi  set  forth  an  account  uf  the  debts 
due  from  the  said  testator,  and  of  his  funeral  expenses  and  legacies ; 
and  whether  any,  and  which,  of  such  debts  are  outstanding,  and  why  ? 

6.  For  a  ne  exeat.]  And  that  the  said  defendants  may  be  stayed  by 
the  people's  writ  of  ne  exeai  respublica  from  departing  out  of  the  juris- 
diction of  this  court.  And  that  your  orator  [prayer  for  general  relief] 
May  it  please  your  honor  to  grant  unto  your  orator  the  people's  writ  of 
ne  exeat  respublica  staying  the  said  C.  D.  and  E.  F.,  or  either  of  them 
from  departing  into  parts  beyond  this  state,  and  out  of  the  jurisdiction 
of  this  court,  without  leave  first  had. 

7.  In  suits  against  the  United  States,  or  a  state.]    And  may  it  please 

your  honor  that  the  district  attorney  of  the  United  States  for  the 

district  of  New- York,  [or,  the  attorney  general  of  the  state  of  New-  York,] 
on  being  attended  with  a  copy  of  this  bill,  may  appear  and  put  in  an  an- 
swer thereto,  and  may  stand  to,  and  abide  such  order  and  decree  in  the 
premises  as  to  your  honor  shall  seem  meet. 

8.  In  suits  against  a  corporation.]  And  that  the  said  the  president, 
directors  and  company  of  the  Schenectady  Bank  may  appear  according 
to  law,  and  the  course  and  practice  of  this  court. 

METHODS  OF  SIGNING  BILL. 
Vol.  I.,  p.  43. 

Biil  by  a  private  person,  not  sworn  to  so  as  to  require  an  answer  on  oath* 

C.  M.  D.,  solicitor  for  complainant. 
J.  E.,  of  counsel  for  complainant. 
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Where  complainant  sties  in  person. 

A.  B.,  complainant  in  person. 

BiU  by  a  corporation  not  sworn  to. 

C.  M.  D.,  solicitor  for  complainant. 
J.  E.,  of  counsel  for  complainant. 

Bill  by  a  corpomtion^  sworn  to. 
G.  M.  D.,  solicitor  for  complainants.  I.  F.|  Cashier  of  the 

J.  E.,  of  counsel  for  complainants.  B.  S.  Bank* 

[Jurat] 

Bills  of  complaint  filed  by  corporations  are  not  put  in  under  the  cor- 
porate seal ;  though  it  is  otherwise  as  to  answers  by  them. 

BiU  by  an  infant^  suing  by  his  next  friend.]  The  general  rule  is  that 
sworn  bills  must  be  signed  by  the  party  who  verifies  them.  A  bill  in 
behalf  of  an  infant  is  in  general  sworh  to  by  the  next  friend,  and  in  that 
case  he  will  of  course  sign  it ;  but  the  infant  himself  TTiay  be  better  ac- 
quainted  with  the  facts  than  his  next,  friend  ;  and  when  this  is  the  case 
he  is  the  proper  person  to  sign  and  swear  to  the  bill,  provided  he  is  of 
a  suitable  age.  Where  the  next  friend  signs  the  bill,  he  need  not  sign 
it  as  next  friend ;  as  the  commencement  of  the  bill  shows  in  what 
character  he  brings  the  suit. 

Bill  asking  for  an  injunction^  or  discovery^  or  requiring  an  answer 

on  oath. 

C.  M.  D.,  solicitor  for  complainant.  )  A.  B.,  complainant. 

J.  E.,  of  counsel  for  complainant.     ) 

\Jurai.\ 

METHODS   OF   SWEARING  TO  BILL. 
Vol.  I.,  p.  43. 

The  general  form  of  a  jurat,  where  the  bill  is  verified  by  the  com- 
plainant himself,  is  stated,  Vol.  I.,  p.  44. 

By  an  agent  or  attorney.']  [  Commence  as  in  the  gene  ralform] — person, 
ally  appeared  H.  D.  and  made  oath  that  he  has  read  the  above  bill  sub- 
scribed by  him,  [or,  has  heard  it  read^]  and  knows  the  contents  thereof ; 
and  that  the  same  is  true  of  his  own  knowledge,  except  as  to  the  mat* 
ters  which  are  therein  stated  to  be  on  the  information  and  belief  of  the 
complainant,  and  that  as  to  those  matters  the  deponent  believes  it  to  be 
true. 

BiU  by  a  corporation.]    [Commence  as  in  the  general  form] — ^per- 

VoL.  II.  46    . 


1 


L 
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sonally  appeared  W.  W.  and  made  oath  that  he  is  now  atid  for  several 
years  past  has  been  the  superintendent  of  the  U.  and  S.  Rail  Road  Compa- 
ny, the  corporation  named  as  complainants  in  the  above  bill ;  and  that  by 
means  of  his  said  office  he  has  acquired,  and  possesses,  as  he  verily  be- 
lieves, greater  and  biore  particular  knowledge  of  the  matters  stated  in 
said  bill,  than  any  other  officer  or  member  of  said  corporation ;  inas- 
much as  said  matters  relate  particularly  to  the  sphere  of  duties  of  de- 
ponent as  such  superintendent ;  that  he  has  read  the  above  bill  sub- 
scribed by  him,  [or. has  heard  it  read,]and  knows  the  contents  thereof; 
and  that  the  same  is  true  of  his  own  knowledge,  except  as  to  the  mat- 
ters which  are  therein  stated  to  be  on  the  information  and  belief  of  the 
complainants,  and  that  as  to  those  matters  he  has  been  so  informed,  and 
believes  it  to  be  true. 

liy  an  cUtomey  in  fa^tJ]  [Commence  as  in  the  general  form] — per- 
sonally appeared  M.  W.  and  made  oath  that  he  has  read  the  above  bill 
subscribed  by  him,  [or,  has  hoard  it  read,]  and  knows  the  contents  there- 
of; that  he  has  information  as  to  all  the  matters  stated  therein,  and 
from  such  information  believes  such  matters  to  be  truly  stated  therein^ 
and  that  such  bill  is  true.  That  deponent  is  the  attorney  i  i  fact  for 
A.  B.  the  complainant  in  the  above  bill,  for  the  purpose  of  filing  the 
same,  and  recovering  of  the  defendant  the  sum  of  money  therein  men- 
tioned, constituted  and  appointed  by  such  complainant  by  a  power  of 
attorney  duly  executed  and  delivered  by  him.  And  that  the  said  A.  B. 
is  now,  as  deponent  verily  believes,  absent  from  this  state,  to  wit,  in  the 
republic  of  Texas ;  he  having  left  this  state  for  that  republic,  on  or 

about  f he day  of last  past ;  and  that  he  is  not  expected  to 

return  therefrom  in  some  considerable  time. 


Na  2. 
Affidavit  annexed  to  bill,  to  prevent  dissolution  of  injunction. 

Vol.  I.,  p.  47. 

In  Chancery. 
Before  the  Chancellor. 

(or,  before  the  Vice  Chancellor 
of  the circuit. 


A.  B. 

V. 

C.  D.  and  E.  F. 


State  of  New  York, 


,     Jss: 


Saratoga  County,     $  ss :   John  Jones  of  Saratoga 
Springs,  in  said  county,  being  duly  sworn,  deposetb  and  saith(*)  that  he 
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has  read  the  bill  of  complaint  in  this  cause,  [or,  has  heard  it  rectd^  and 
knows  the  contents  thereof;  that  he  is  familiar  witfi  all  the  material 
matters  stated  in  said  bill,  and  has  actual  knowledge  thereof,  and  that 
from  such  knowledge  he  knows  that  the  matters  of  fact  therein  stated 
are  true.  And  this  deponent  further  saith,  that  he  has  no  interest  what- 
ever  in  the  event  of  this  suit.    And  further  this  deponent  saith  not. 

John  Jones. 

Oath  aad  jarat.    See  Vol.  I.,  pp.  603,  004. 


CHAP.   11. 

PROCESS  FOR  APPEARANCE. 

No.  3. 

Subpmna  to  appear^ 

See  Vol.  I.»  p.  48. 

The  People  of  the  State  of  New-York,  to  C.  D.  greetin;^: 
L.  S.  We  command  you  that  you  i^rsonally  appear  before  our 
chancellor,  [or,  our  vice  chancellor  of  the  fourth  circuity]  in 
our  court  of  chancery,  on  the  twentieth  day  of  August  instant,  whereso- 
ever the  said  court  shall  then  be,  to  answer  to  a  bill  of  complaint  ex- 
hibited against  you  in  our  said  court  by  A.  B. ;  and  to  do  further,  and 
receive  what  our  said  court  shall  have  considered  in  that  behalf.  And 
this  yon  are  not  to  omit  under  the  penalty  of  two  hundred  and  fifty 
dollars. 

Witness,  Reuben  H.  Walworth,  chancellor  of  our  said  state,  at  the 
town  of  Saratoga  Springs,  the  first  day  of  August,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-three. 

J.  M.  Davison,  Register* 
H.  M.,  Solicitor.  [or,  Clerk.] 


i 
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No.  4. 

Affidavit  to  obtain  anaitctchmerUfor  not  appearing^  where  subpoena  has 

been  served^  hut  not  personally. 

See  Vol.  I.,  p.  66. 

[  Title  of  cause  as  in  No.  2.] 

State  of  New-York,  >  * 
Saratoga  County,  )  ss.  John  Jones  of  Saratoga  Springs,  in  said  coun- 
ty, the  solicitor  for  the  complainant  in  this  cause,  being  duly  sworn, 
deposeth  and  saith,  that  on  the day  of ,  and  before  the  ap- 
pearance day  therein  mentioned,  this  deponent  (*)  served  upon  C.  D., 
the  defendant  in  this  cause,  the  subpoena  issued  therein  under  the  seal 
of  this  court,  [which  subpoena  is  hereto  annexed,]  by  leaving  a  copy 
thereof  at  the  store  of  the  said  C.  D.  in  the  town  of  Milton,  in  said 
county,  with  one  P.  C,  a  clerk  of  the  said  C.  D :  the  said  C.  D.  being 
absent  from  home  and  no  person  beins^  found  at  his  usual  place  of 
abode,  with  whom  such  copy  could  be  left.  And  this  deponent  further 
saith  that  no  appearance  has  been  entered  in  this  cause  by  the  said  C. 
D.  to  the  knowledge  or  belief  6f  this  deponent,  and  that  no  notice  of 
appearance  on  his  behalf  has  been  served  on  him.  [If  the  subpoena  is 
not  annexed  to  the  affidavit^  instead  of  the  words  in  brackets^  the  affida- 
vit should  be  as  follows : — tested  the day  of ,  and  requiring 

the  said  C.  D.  to  appear  personally  before  the  chancellor  in  the  court  of 
chancery  on  the  —  day  of  —  then  next,  wheresoever  the  said  court 
should  then  be,  to  answer  to  the  bill  of  complaint  exhibited  cLgainst  him 
[and  others]  by  the  complainant  in  this  ccmse.] 


No.  5. 

Affidavit  to  obtain  an  attachment  for  not  appearing,  where  subpoena  has 

been  personally  served. 

See  Vol.  I.,  p.  65. 

As  in  No.  4  to  the  asterisk  (  * ),]  personally  served  upon  C.  D.  the  de- 
fendant in  this  cause  the  subposna  issued  therein,  and  which  is  hereto 
annexed,  by  showing  to  the  said  C.  D.  the  original  writ,  under  the  seal 
of  this  court,  and  leaving  with  him  a  copy  thereof.  [If  the  subpoena 
cannot  be  annexed^  the  affidavit  must  stale  its  purport  as  directed  in 
No,  4.]    And  this  deponent  further  saith|  that  no  appearance  has  been 
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entered  in  this  cause  by  the  said  C.  D.  to  the  knowledge  or  belief  of 
this  deponent,  and  that  no  notice  of  appearance  on  his  behalf  has  been 
served  on  him ;  and  that  a  discovery  is  necessary  from  the  said  defen- 
dant as  to  the  matters  of  the  bill  of  complaint  in  this  ^cause.  And  fur- 
ther saith  not. 

[Oath  and  jarat.     See  No.  9.] 


No.  6. 

Order  for  an  catachment  for  not  appearing. 

At  a  court  of  chancery  held 
for  (he  state  of  New-York  at  the 
town  of  Saratoga  Springs,  on  the 

day  of ,  1843. 

Present — Reuben  H.  Walworth,  Chancellor, 
[or,  John  WUlard^  Vice  Chancellor 
of  the  4th  circuit.] ' 
[  Title  of  cause  as  in  No,  2.]    On  filing  due  proof  of  the  personal  ser- 
vice of  the  subpoena  issued  in  this  cause  on  the  defendant  C.  D.  on  or 
before  the  return  day  thereof;  and  [on  filing  an  affidavit  of  C.  M.  jD., 
solicitor  for  the  complainant^  stating  thai  he  has  not  been  served  with 
notice  that  the  appearance  of  said  defendant  C.  D.  has  been  entered  in 
this  cause — or — it  appearing  that  said  defendant  C.  D.  has  not  caused 
his  appearance  in  this  cause  to  be  enteredj]  on  motion  of  Mr.  D.,  solici- 
tor for  the  complainant,  it  is  ordered,  that  an  attachment  be,  and  the 
same  is  hereby  awarded  against  the  said  defendant  C.  D. 


No.  7. 
Attachment, 

See  Vol.  I.,  p.  64. 

The  People  of  the  state  of  New-York,  to  I.  P.,  sheriff  of  the 
L.  S.    county  of  Saratoga — greeting :  We  command  you  that  you 

attach  C.  D.  so  as  to  have  his  body  before  our  chancellor,  [or, 
our  vice  chancellor  of  the  fourth  circuit^  in  our  court  of  chancery,  on 
the  third  Tuesday  of  September  instant,  wheresoever  the  said  court  shall 
then  be ;  there  to  answer  unto  us,  as  well  touching  the  contempt  which 
he,  as  is  alleged  hath  conmiitted  against  us,  as  also  such  other  matters 
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as  shall  then  and  there  be  laid  to  his  charge  ;  and  further  to  perform 
and  abide  such  order  as  our  said  court  shall  make  in  this  behalf.  And 
have  you  then  and  there  this  writ,  and  make  and  return  a  certificate, 
under  your  hand,  of  the  manner  in  which  you  shall  have  executed  the 
same.  Witnesses,  Reuben  H.  Walworth,  Chancellor  of  our  said  state,  at 
the  town  of  Saratoga  Springs,  the  2d  day  of  September,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty-three. 

J.  M.  Davison,  Register, 
H.  M.,  Solicitor.  [or,  Clerk.] 

Alias  Attachment. 

Same  as  above,  except  that  after  the  words  ''we  command  you," 
you  insert  "  as  you  were  before  (Commanded." 

Pluries  Attachment. 

After  the  words  '^  we  command  you,"  add — '-as  you  were  oftentimes 
before  commanded." 

How  endorsed.]  If  the  attachment  is  issued  without  special  order,  it 
must  be  endorsed  in  the  manner  directed,  Vol.  I.,  p.  56. 
When  issued  by  the  special  order  of  the  court,  it  should  be  endorsed : 
Attachment,  [or,  alias,  or,  pluries  attachment,]  for  not  appearing  to 
[or  not  ansioering,]  the  bill  of  A.  B.,  returnable  the  third  Tuesday  of 
September.  1843.  By  the  special  order  of  the  court,  not  bailable. — Or, 
by  the  special  order  of  the  court.  Hold  the  defendants  to  bail  in  the 
sum  of  $ — . 

J.  M.  D.,  Register,  &c. 

Return  to.]  If  the  writ  is  served,  and  the  defendant  gives  bail,  the 
return  is :  ''I  have  attached  and  let  the  defendant  at  large  on  bail  ac- 
cording to  the  bond  herewith  returned.(a)  I.  F.,  Sheriff." 

If  the  defendant,  on  being  arrested,  neglects  or  refuses  to  give  bail, 
the  return  is :  "  By  virtue  of  the  within  writ,  I  have  attached  the  defen- 
dant C.  D.,  and  taken  his  body,  and  for  want  of  bail,  have  him  now 
here  in  custodv,  before  the  court." 

When  the  attachment  is  put  into  the  hands  of  the  sheriff  a/  too  late  a 
period  to  enable  him  to  execute  it  before  the  return  day,  the  return  is : 


{a)  The  bond  need  not  be  annexed  to    gether :  i.  e.  both  filed.    This  is  all  that 
the  writ.    It  is  to  be  returned  with  the    is  required.     See  Vol.  I.,  p.  68. 
attachment,  and  they  are  to  be  filed  to- 
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"  I  did  not  receive  the  within  writ  in  time  to  arrest  the  defendant  there- 
on, and  bring  him  before  the  court  on  the  return  day  thereof*. 

I.  F.,  Sheriff." 

See  Ypl.  L,  p.  68,  Com.  Dig.  Retorn,  D.  1 — Quod  breve  tarde  venit 
quod  exequi  nan  possunL 

If  the  defendant  cannot  be  founds  the  return  is — "  Not  found. 

I.  F.,  Sheriff." 

When  the  defendant  is  already  in  custody^  the  return  is — "  I  have  ar- 
rested the  defendant  on  the  within  writ ;  previous  to  serving  which,  he 
was  in  my  custody  by  virtue  of  a  writ  o(  capias  ad  satisfaciendum  issued 
out  of  the  supreme  court  at  the  suit  of  G.  M.  I.  F.,  Sheriff." 


-  -  - 


No.  8. 
Bond  on  attachment. 

See  Vol.  I.,  p.  57. 

Know  all  men  by  these  presents,  that  we,  C.  D.  of  the  town  of  Sara- 
toga Springs,  and  S.  M.  and  L.  P.  C.  of  the  same  pla  'e,  gentlemen,  are 
held  and  firmly  bound  unto  I.  F.,  sheriff  of  the  county  of  Saratoga,  and 
his  assigns,  in  the  penal  sum  of  one  hundred  dollars,  to  be  paid  to  the 
said  I.  F.,  sheriff  as  aforesaid,  or  his  assigns.  For  which  payment  jvell 
and  tnily  to  be  made,  we  bind  ourselves  jointly  and  severally,  and  our, . 
and  each  of  our  heirs,  executors,  and  administrators,  firmly  by  these 
presents.  Sealed  with  our  seals,  and  dated  the  18th  day  of  September, 
1843.C) 

Whereas  the  above  named  C.  D.  has  been  arrested  upon  an  attach- 
ment issued  out  of,  and  under  the  seal  of  the  court  of  chancery  of  the 
state  of  New- York,  for  not  appearing  to  [or,  answering^]  a  bill  of  com- 
plaint filed  in  said  court,  wherein  A.  B.  is  complainant,  and  the  said  C. 
D.  [impleaded  with  others^  is  [a]  defendant,  and  is  now  in  the  custody 
of  the  said  I.  F.,  sheriff  as  aforesaid. 

Now  the  condition  of  this  obligation  is  such,  that  if  the  above  bounden 
C.  D.  shall  appear  before  the  chancellor  of  said  state,  [or,  the  vice  chan^ 
cellor  of  the  fourth  circuit,]  in  the  court  of  chancery,  on  the  Third  Tues- 
day of  September  instant,  wheresover  the  said  court  shall  then  be,  to 
answer  to  the  matter  alleged  against  him,  and  to  perform  and  abide  by 
the  order  and  judgment  of  the  said  court  thereupon,  then  this  obligation 
to  be  void  ;  otherwise  to  be  and  remain  in  full  force  and  virtue. 

Sealed  and  delivered   /  aw'  , '  f' 

in  the  presence  of        {  L.  P.  C.        l.s. 


1 
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No.  9. 

§ 

Order fcr  alias  attachment,  where  defendant/ails  to  appear  cnretum  of 

attachment,  after  having  given  bond. 

See  Vol.  I.,  p.  59. 

At,  d&c.  \a3  in  No.  6.] 
[  Title  of  cause.    See  No.  2.]    The  sheriff  of  the  county  of  Saratoga 
having  returned  the  writ  of  attachment  issued  in  this  cause,  against  the 

defendant  0.  D.,  and  returnable  the day  of instant,  "  taken" 

together  with  the  bond  taken  by  him  upon  the  arrest  of  said  defendant  ; 
and  the  said  defendant  being  now  in  open  court  called,  and  failing  to 
appear  on  motion  of  J.  R.,  of  counsel  for  the  complainant,  it  is  ordered 
that  (*)  an  alias  attachment  issue  against  the  said  C.  D.,  directed  to  the 

stferiff  of  the  county  of  Saratoga,  returnable  on  the day  of 

next  [or  immediately^  before  the  chancellor,  [or,  vice  chancellor  of  the 
fourth  circuit,']  in  the  court  of  chancery,  wheresoever  the  said  court 
shall  then  be.  And  it  is  further  ordered  that  the  said  defendant  be  held 
to  bail,  upon  such  writ,  in  the  sum  of  $100. 


No.  10. 
Order  for  leave  to  prosecute  bond,  in  the  case  mentioned  in  No.  9. 

See  Vol.  I.,  p.  68. 

[Comtnence  as  in  No,  9,  and  conti?iue  to  the  asterisk  (*),]  the  said  bond, 
being  forfeited,  may  be  prosecuted  by  the  complainant. 


No.  11. 

Order  that  register  enter  defendafifs  appearance,  or  that  bill  be  taken 
as  confessed,  in  the  ca^e  mentioned  in  No.  9. 

See  Vol.  I.,  p.  59. 

[Commence  as  in  No.  9,  and  continue  to  the  asterisk  (*),]  J.  M.  D., 
the  register  of  this  court  do  enter  the  appearance  of  the  said  C.  D.  in 
this  cause,  pursuant  to  the  statute  in  such  case  made  and  provided,  [or, 
the  bill  of  complaint  in  this  cause  be  and  the  same  is  hereby  taken  as 
confessed  by  the  said  C.  D.  pursuant  to  the  statute  in  such  case  made 
and  provided.] 
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No.  12. 

Ordw — when  defendant  appears^  or  is  brought  hit  a  court  j  on  return  of 
attachment^  and  admits  his  contempt — that  he  enter  his  appearance^ 
{or  put  in  his  answer,)  within  a  specified  time. 

See  Vol.  I.,  p.  60. 

[  TUle  of  cause.    iSee  No.  2.]  [See  No.  6.] 

It  appeariDg  to  the  court  that  the  defendant  C.  D.  being  in  contempt 
for  not  appearing  to  the  bill  filed  in  this  cause,  a  writ  of  attachment  had 
issued  against  him,  directed  to  the  sheriff  of  the  county  of  Saratoga,  re* 

turnable  on  the day  of instant ;  whereupon  the  sheriff  hath 

returned  that  he  bad  attached  the  defendant,  and  had  let  him  at  large 
on  bail,  according  to  a  bond  returned  with  such  attachment,  [or,  that 
he  had  attached  the  said  C.  D.  and  taken  his  body,  and  that  for  want  of 
bail  he  had  him  in  custody  before  the  court,]  ^and  the  said  C.  D.  now 
being  by  virtue  kA  such  attachment,  personally  before  the  court,(*)  and 
consenting  to  enter  his  appearance  [or,  put  in  his  answer,]  in  this  suit, 
and  to  pay  the  costs  of  his  contempt^  when  duly  taxed ;  on  motion  of 
Mr.  W.,  of  counsel  for  the  complainant,  it  is  ordered,  [that  the  bill  of 
costs  occasioned  by  such  contempt  be  taxed  by  C.  B.,  Esq.  taxing  mas- 
ter of  the  fourth  circuit,  unthin  four  days,  and  that  a  copy  thereof,  with 
notice  of  the  hour  and  place  of  such  taxation,  be  delivered  to  the  said 
C.  D.  at  least  one  day  prior  thereto.  And  it  is  further  ordered,]{b) 
that  the  said  C.  D.  do  forthwith  cause  his  appearance  in  this  cause  to 
be  entered  with  the  register  [or,  clerk]  of  this  court,  and  that  he  pay 

the  costs  [to  be]  taxed,  within days  from  the  date  of  this  order, 

or  that  the  complainant  may  apply  to  this  court  for  such  further  order 
as  may  be  just.  And  it  is  further  ordered  that  the  bond  executed  by 
the  said  C.  D.  and  his  sureties  be  continued  over  ;  and  that  the  said 
G.  D.  do  attend  this  court  from  day  to  day,  until  the  further  order 
thereof. 


{b)  If  the  costs  are  taxed  by  the  court,    may  be,  the  words  Id  brackets  are  to  be 
at  the  time  of  making  the  order,  as  they    omitted. 

YoL.  II.  47 
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No.  13. 

1 

Order  for  commitment^  upon  disobedience  of  No.  12. 

See  Vol.  I.,  p.  60.  « 

[  Title  and  caption  as  in  No.  1 2.] 

An  order  having  Iteen  entered  in  this  cause  on  the day  of  — > 

requiring  the  defendant  C.  D.  to  cause  his  appearance  in  said  cause  to 
be  entered  [or,  his  answer  to  be  filed,]  with  the  register  of  this  court 
within. days  from  the  date  of  said  order,  and  to  pay  the  costs  oc- 
casioned by  his  contempt  in  not  entering  his  appearance  in  said  suit, 

within days  from  the  time  when  same  should  be  taxed,  [or,  date 

of  said  order:]  or  that  in  default  thereof  the  complainant  might  be  at 
liberty  to  apply  to  this  court  for  such  further  order  as  might  be  just  ^ 
and  on  reading  an  affidavit  that  such  costs  have  been  diil'f  taxed  at  the 
sum  of  $ ,  and  that  a  copy  of  the  taxed  bill  of  costs  with  a  certifi- 
cate of  taxation  thereof  by  the  taxing  officer,  has  been  duly  served  upon 
the  said  C.  D.  and  payment  thereof  demanded,  and  that  the  same  have 
not  been  paid  by  the  said  C.  D.  :«and  on  reading  and  filing  the  certifi* 
cate  of  J.  M.  D.,  the  register  of  this  court,  showing  that  the  said  G.  D. 
has  not  caused  his  appearance  to  be  entered  [or,  his  answer  to  be  filed,] 
in  this  cause;  and  this  court  now  adjudging  the  said  C.  D.  to  have  been 
guilty  of  the  misconduct  alleged,  and  that  such  misconduct  was  calcu- 
lated to,  or  did  actually  defeat,  impair,  impede,  or  prejudice  the  rights 
or  remedies  of  the  complainant  in  this  cause~it  is  thereupon,  on  mo- 
tion  of  Mr.  N.,  of  counsel  for  the  raid  complainant,  (t)  ordered  that  the 
said  C.  D.  be,  and  he  is  hereby  ordered,  to  stand  committed  to  the  com- 
mon jail  of  the  county  of  Saratoga,  there  to  remain  charged  upon  tliis 
contempt  until  he  shall  have  paid  the  costs  of  such  contempt,  so  taxed 
as  aforesaid ;  unless  the  court  shall  see  fit  sooner  to  discharge  him. 
And  it  is  further  ordered  that  a  warrant  issue  for  that  purpose. 


No.  14. 

Order — in  the  ccue  mentioned  in  No.  12 — that  the  biUbe  taken c^con^ 
fessed,  and  that  the  defendant  be  committed  until  the  costs  arepaid. 

See  Vol.  I.,  p.  60. 

[  Title  of  cause  same  as  in  No.  2.]  [See  No.  6.] 

[As  in  No.  12,  to  the  asterisk  (*),]  and  admitting  his  contempt  by  re- 
fusing to  appear,  [or,  to  put  in  hi^auswer^]  to  said  bill ;  and  this  court 
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now  adjudging  the  said  C.  D.  to  have  been  guilty  of  the  misconduct  al. 
ledcfed,  and  that  such  misconduct  was  calculated  to,  and  actually  did,  de- 
feat, impair,  impede,  or  prejudice  the  rights  or  remedies  of  the  com- 
plainant in  this  cause — it  is  thereupon,  on  motion  of  Mr.  N.,  of  counsel 
for  the  said  complainant,  ordered  that  the  bill  of  complaint  in  this  cause 
be  taken  as  confessed  by  the  said  C.  D. ;  and  it  is  further  [conclude  as 
in  No.  13  from  the  (t).J 


No.  16. 

Order — in  the  case  mentioned  in  No.  12,  where  defendant  denies  his 
contempt '^directing  the  filing  of  interrogatories. 

[Title  of  cause,  see  No.  2.]  [See  No.  6.] 

[As  in  No.  12,  to  the  asterisk  (*),]  and  denying  that  he  is  guilty  of 
the  misconduct  alleged  against  him ;  on  motion  of  Mr.  N.,  of  counsel 
for  the  said  complainant,  it  is  ordered  that  the  said  complainant  do, 
within  three  days  [or,  forthwith]  file  in  the  office  of  the  register  of  this 
court,  interrogatories  specifying  the  facts  and  circumstances  alleged 
against  the  said  C.  D. ;  and  that  he  serve  a  copy  thereof  on  the  said 
V.  D.;  and  that  the  said  C.  D.  put  in  written  answers  to  such  interro- 
gatories, upon  oath,  and  file  the.  same  within  twenty-four  hours  after 
the  time  when  such  interrogatories  are  served  on  him,  in  the  office  of 
the  register  of  this  court.  And  it  is  further  ordered,  that  it  be  referred 
to  P.  G.  R,  Esq.  one  of  the  masters  of  this  court,  residing  in  the  county 
of  Saratoga,  to  examine  the  said  C.  D.,  on  oath,  upon  the  said  interroga- 
tories; and  to  take  such  further  proofs  as  either  party  may  produce  be- 
fore him,  in  relation  to  the  alleged  contempt  ;(c)  and  that  he  report 
such  answers  and  proofs  to  this  court.  And  it  is  further  ordered  that 
the  said  sheriff  detain  the  defendant  in  hiscustoJy;  and  that  the  said 
C.  D.  attend  from  day  to  day  before  the  chancellor,  until  the  further 
order  of  the  court. 


(c)  In  the  case  of  Cumming  ▼.   Wag-  the  chancellor  as  a  general  role  that  the 

goTher,  (7  Paige^  603.)  it  was  held  that  court  will  not  allow  ex  parte  affidavits 

upon  a  reference  of  this  nature,  the  mas-  to  be  used  on  such  reference ;  but  will 

ter  is  not  authorized  to  receive  the  ex  compel  the  parties  to  produce  and  ex- 

parte  affidavits   of  witnesses ;  unless  the  amine  the  witnesses  before  the    master ; 

order  of  reference  expressly    authorizes  so  that  they  may  be  cross-examined  by 

him  to  do  so.     And  it  was  laid  down  by  the  adverse  party. 


y 
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No.  16. 
Jnterrogaiories  Jor  the  examination  of  a  party ^  in  pursuance  of  No.  16. 
[THtle  of  cause.]        Interrogatories  to  be  exhibited  on  the  part  of  the 

complainant,  for  the  examination  of  C.  D.  the  de- 
fendant in  this  cause,  pursuant  to  an  order  made  in 

said  cause  on  the day  of ,  1843. 

J^rst  interrogatory.    Were  you,  or  were  you  not,  on  or  about  the 

day  of last,  or  at  any  other,  and  what  time,  duly  served 

with  a  subpoena  to  appear  issuing  out  of,  and  under  the  seal  of 

this  court,  to  you  directed,  tested  on  or  «bout  the day  of 

last,  and  commanding  you  personally  to  appear  before  the 


•chancellor,  in  the  court  of  chancery,  on  the day  of 


last,  wheresoever  the  said  court  should  then  be,  to  answer  to  a 
bill  of  complaint  exhibited  against  you  in  the  said  court  by  A. 
B.  ?  Was  or  was  not  such  subpcBua  served  upon  you  by  showing 
you  the  original,  under  the  seal  of  this  court,  and  leaving  with 
you  a  copy  tliereof  ?  When  and  by  whom  was  such  service 
made?    Answer  this  interrogatory  fully  and  particularly. 

Second  interrogatory.  Is  not  the  writ  of  subpcsna  now  shown  and 
read  to  you  the  one  served,  and  the  copy  whereof  was  so  left 
with  you  ?    Answer  fully. 

Third  interrogatory.    Have  you,  or  not,  caused  your  ^pearance  to  be 
entered  in  this  cause,  puisuant  to  the  exigency  of  the  said  sub- 
poena ?    And  when,  and  in  what  manner  ? 
[If  the  cUtachmetU  was  issued  for  not  -answering  the  bill^  add  a] 

Fourth  interrogatory.    Were  you,  or  not,  on  or  about  the day  of 

,  served  with  a  copy  of  the  complainant's  bill  in  this  cause, 

with  a  notice  thereon  endorsed  of  an  order  requiring  you  to  put 
in  at]  answer  to  the  same  and  serve  a  copy  thereof  on  the  com- 
plainant's solicitor  within  forty  days,  or  that  in  default  thereof 
an  attachment  would  be  issued  against  you  ?  When,  and  by 
whom,  and  in  what  manner  was  such  service  made?  Answer 
fully. 

Fifth  interrogatory.  Did  you,  or  not,  put  in  your  answer  to  the  said 
bill  within  the  time  limited  for  that  purpose ;  or  hath  any,  and 
what  answer,  yet,  and  when,  been  put  in  thereto,  by  you,  or  how 
otherwise  ?    Answer  fully. 

C.  M.  D.,  Solicitor  and  of 
counsel  for  complainant 
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No.  17. 
Answer  to  the  interrogatories  in  No,  16. 

[Title  of  cause.]  The  answer  and  examination  of  C.  D.  the  defen- 
dant in  this  cause,  to  the  interrogatories  exhibited 
by  the  complainant  for  his  examination,  pursuant  to 

an  order  of  this  court,  dated  the day  of , 

1843. 

To  the  first  interrogatory,  this  examinant  answers  and  says,  that,  &c. 

Sworn  and  subscribed  before  me  )  C.  D. 

this day  of ,  1843. 

C.  B.,  Master  in  Ch'y. 


No.  19. 

Order  convicting  defendant  of  a  contempt  after  his  examination  upon 

interrogatories. 

See  Vol.  I.,  p.  60. 

At,  (fcc.  [See  No.  6.] 
[Title  of  cause  ns  in  No.  2.] 

A  writ  of  attachment  having  been  heretofore  issued  out  of  and  under 
the  seal  of  this  court,  against  the  defendant  C.  D.,  for  his  contempt  in 
not  causing  his  appearance  to  be  entered  in  this  cause,  directed  to  the 

sheriff  of  the  county  of  Saratoga,  and  returnable  the  — ^  day  of 

instant ;  and  the  said  sheriff  having  returned  that  he  had  attached  the  said 
C.  D.,  and  had  let  him  at  large  on  bail  according  to  a  bond  returned 
with  such  attachment  [or,  thai  he  had  attached  the  said  C.  D.  and  taken 
his  body,  and  that  for  want  of  bail  he  had  him  in  custody  before  the 
court ;]  and  the  said  C.  D.  having  been  by  virtue  of  such  attachment 

personally  before  the  court  on  the  said  day  of instant,  and 

denying  the  alleged  contempt,  it  was  thereupon  ordered  that  the  com- 
plainant in  this  cause  should  within  three  days  [or forthwith]  file  in  the 
office  of  the  register  of  this  court  interrogatories  specifying  the  facts  and 
circumstances  alleged  against  the  said  O.  D. ;  and  that  he  serve  a  copy 
thereof  on  the  said  C.  D. ;  and  that  the  said  C.  D.  should  put  in  writ- 
ten answers  to  such  interrogatories,  upon  oath,  and  filed  the  same  within 
twenty-four  hours  after  the  service  of  such  interrogatories  ;  and  that  it 
should  be  referred  to  P.  G.  E.,  Esq.,  one  of  the  masters  of  this  court, 
to  examine  the  said  C.  D.  on  oatii  upon  such  interrogatories,  and  to  take 
such  further  proofs  as  either  party  might  produce  before  him  in  relation 
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to  the  alleged  contempt ;  and  it  now  appearing  to  the  court  from  the 
report  of  the  said  master,  and  the  answers  and  proofs  thereto  annexed, 
that  the  said  C.  D.  has  committed  the  contempt  with  which  he  is 
charged,  and  this  court  now  adjudging  him  to  han^  been  guilty  of  the 
misconduct  alleged,  and  that  such  misconduct  was  calculated  to,  or  did, 
«ctually  defeat,  impair,  impede,  or  prejudice  the  rights  of  the  complain- 
ant in  this  cause ;  it  is,  on  motion  of  Mr-  N^  of  counsel  for  the  com- 
plainant, ordered  that  a  fine  of  $100  be,  and  the  same  is  hereby  imposed 
upon  the  said  C.  D.  for  his  said  misconduct.  And  it  is  further  ordered 
that  the  said  C.  D.  do  pay  to  the  said  complainant  the  costs  and  ex- 
penses of  the  proceedings  for  such  misconduct,  and  now  taxed  at  the 

sum  of dollars.     And  it  is  further  ordered  that  the  said  C.  D,  be, 

and  he  is  hereby  directed  to  stand  committed  to  the  common  jail  of  the 
<coimty  of  Saratoga,  there  to  remain  charged  with  this  contempt  until 
he  shall  have  caused  his  appearance  to  be  entered  in  his  cause,  and  paid 
such  fine  and  costs ;  unless  the  court  shall  see  fit  sooner  to  discharge 
him.     And  that  n  warrant  issue  for  that  purpose. 


No.  20. 

Mittimus,  or  loarrant  of  commitment  far  contempt  in  not  appearing. 

Sea  Vol.  1.,  p.  60. 

The  people  of  the  state  of  New-York,  to  the  sheriff  of  the 

L.  S.    county  of  Saratoga,  greeting : — Whereas  on  the day  of 

,  by  a  certain  order  made  in  our  court  of  chancery,  before 

our  chancellor  [orbifore  our  vice  chancellor  of  the  fourth  circuit]  at  the 
town  of  Saratoga  Springs,  in  a  certain  cause  depending  in  our  said  court 
'between  A.  B.  complainant  and  C  D.  defendant,  it  was  ordered  that 
the  said  C.  D.  be  committed  to  the  common  jail  of  the  county  of 
'Saroiloga,  there  to  remain,  charged  with  the  contempt  mentioned 
■in  said  order,  until  he  should  [insert  the  direction  contained  in  the 
■order.  See  Nos.  13,  19  ;  ]  and  that  a  warrant  issue  for  that  puri>ose. 
Now  wc  command  you  that  you  take  the  body  of  the  said  C.  D., 
and  him  safely  and  closely  keep  in  yonr  custody  in  the  common 
jnil  of  the  county  of  Saratoga,  until  ho  ah&W  have  [pursue  the  order]  aai 
Bhn!l  pny  the  costs  and  expenses  taxed  as  aforesaid,  with  your  fees 
hfreni),  or  until  our  said  court  of  chancery  shall  make  an  order  to  the 
contrary.  And  yon  are  to  make  and  return  to  onr  said  chancellor,  [or 
vice  chaiioellor,]  in  our  said  court  of  chancery,  on  the  —day  of  ^— 
next,  wlieresoever  it  shall  then  be,  a  certificate  under  your  hand,  of  yonr 
doings  in  the  premises,  together  with  this  writ. 
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Witness,  Reuben  H.  Walworth,  Chancellor  of  our  said  state,  at  the 

town  of  Saratoga  Springs,  the day  of ^  1843. 

J.  M.  D.,  Register. 
C.  M.,  Solicitor  for  complainant. 

Sheriff  ^s  return  to  above  mittimus  or  warrant 

I,  J.  P.,  sheriff  of  the  county  of  Saratoga,  hereby  certify  and  return 
that  under  and  by  virtue  of  the  within  writ  to  me  directed,  I  have  taken 
the  within  named  C.  D.  into  my  custody,  and  have  kept  and  do  still 
keep  him  in  my  custody  in  the  common  jail  of  said  county,  as  by  the 

within  writ  I  am  commanded.    Dated  this day  of ,  1843. 

J.  P.,  Sheriff. 


No.  21. 
Order  for  a  pluries  attachment^  where  defendant  makes  default  a 

second  time. 

See  Vol.  I.,  p.  69. 

At,  &c.  as  in  No.  6.] 
[Title  of  cause  as  in  No.  2.] 

The  sheriff  of  the  county  of  Saratoga  having  returned  the  alias  at- 
tachment issued  in  this  cause  against  the  defendant  C,  D.,  "  taken,"  re- 
turnable this  day,  togetlier  with  the  bond  taken  by  him  on  the  arrest  of 
the  said  C.  D. ;  and  the  said  C.  D.  being  now  in  open  court  called,  and 
failing  to  appear  on  motion  of  Mr.  N.,  of  counsel  for  the  complainant, 
it  is  ordered  that  [the  said  bond  being  forfeited  may  be  prosecuted  by  the 
said  complainant  ;  and  it  is  further  ordered  that]  a  pluries  attachment 
issue  against  the  said  G.  D. ;  not  bailable,  directed  to  the  sheriff  of  said 

county  of  Saratoga,  returnable  immediately  [orj  on  the day  of 

next]  before  our  chancellor,  [or  vice  chancellor  of  the  fourth  circuity] 
wheresoever  our  said  court  shall  then  be. 


No.  22. 
Order  for  attachment  against  sheriffs  for  not  returning  an  attachment. 

See  Vol.  I.,  p.  58. 

At,  &c.  [as  in  No.  6.] 
[Title  of  cause  as  in  No,  2.] 

On  reading  and  filing  a  copy  of  a  pluries  attachment  issued  against 
the  defendant  in  this  cause,  for  not  answering  the  bill  of  complaint,  di* 
rected  to  the  sheriff  of  the  county  of  Rensselaer,  also  on  reading  and 
filing  an  afiidavit  of  W.  C  N.,  from  which  affidavit  it  appears  that  the 


376  APPENDIX  OP  PRECEDENTS, 

said  attachment  was  delivered  to  the  said  sheriff,  and  that  he  had  ar- 
rested the  defendant  thereon «  and  from  a  copy  of  the  said  attachment, 
that  the  same  was  made  returnable  at  Saratoga  Springs  on  the  first 
Tuesday  of  August  instant,  and  the  said  sheriff  having  neglected  to  re- 
turn the  said  attachment,  it  is  ordered,  on  motion  of  Mr.  N.,  of  counsel 
for  the  complainant,  that  an  attachment  issue  against  Y.  R.,  the  sheriff  of 
Rensselaer  county,  directed  to  the  coroners  of  said  county,  and  that  the 
same  be  made  returnable  at  the  next  motion  term  of  this  court,  and  that 
the  said  sheriff  be  not  discharged  from  his  arrest  on  such  attachment  on 
bail,  or  in  any  other  manner,  but  by  order  of  this  court  ^  and  that  an  en- 
dorsement be  made  by  the  register  upon  such  attachment  accordingly, 
and  stating  the  cause  of  issuing  such  attachment. 


No.  23. 

Interrogatories  for  the  examination  of  sheriff  under ^  No.  22. 

[Title  of  cause  as  in  No.  2,]      Interrogatories  to  be  exhibited  on  the 

part  of  the  complainant  for  the  examination  of  V.  R., 
sheriff  of  the  county  of  Rensselaer,  pursuant  to  an 
order  made  in  this  cause  on  the  thirteenth  day  of  Au- 
gust, 1843. 
First  interrogatory.    Did  you,  or  not,  receive  an  attachment  issued  in  this 
cause  and  to  you  directed,  tested  on  or  about  the  26th  of  April 
last,  and  returnable  the  second  Tuesday  (the  16th)  of  May  last — • 
with  directions  to  attach  the  defendant  above  named  ?    And  if  so, 
was  or  was  not  such  attachment  bailable  1    And  did  you,  or  not, 
arrest  the  defendant  thereupon,  and  make  your  return  on  the  re- 
turn day  therein  mentioned  ?    Answer  this  interrogatory  fully 
and  particularly. 
Second  interrogatory.    Did  you,  or  not,  on  or  about  the  twentieth  day  of 
May  last,  receive  a  letter  from  W.  C.  N.,  the  complainant's  soli- 
citor, requesting  you  to  return  the  aforesaid  attachment ;  and  did 
you,  or  not,  reply  to  him  the  said  N.,  in  writing,  by  letter  dated 
24th  of  May  last,  acknowledging  the  receipt  of  said  attachment 
among  other  things  ?     And  did  you  not  subsequently  address 
another  letter  to  the  said  N.,  on  or  about  the  30th  of  May  last, 
stating  that  the  attachment  in  the  above  cause  is  (was)  returned 
to  the  register's  office,  Albany,  "Non  est?"    Answer  fully. 
Third  interrogatory.    Did  you,  or  not,  on  or  about  the  4th  day  of  June 
last,  receive  an  alias  attachment  issued  in  this  cause,  to  you  di- ' 
rected,  and  tested  the  3d  day  of  June  and  returnable  the  20th  day 


APPENDIX  OF  PRECEDENTS.  377 

of  said  month,  with  directions  to  execute  the  same  ?  And  did 
you,  or  not,  accordingly  execute  it?  and  if  so,  in  what  manner  ? 
Was  there,  or  not,  any  bond  taken  upon  such  alias  attachment? 
and  did  yoq,  or  not,  return  the  same  with  such  bond  on  the  returii 
day  thereof,  and  bring  the  defendant  before  the  court  upon  such 
return  day,  in  compliaoce  with  such  alias  attachment  ?  Answer 
fully. 

Fourth  interrogatory.  Did  you,  or  not,  on  or  about  the  I4th  July  lasj 
past,  receive  a  pluries  attachment  issued  in  this  cause,  tested  the 
13th  day  of  July  and  returnable  the  1st  day  of  August,'  1843,  and 
to  you  directed,  with  instructions  to  execute  the  same?  and  was 
such  attachment  bailable  or  not  ?  Did  you,  or  not,  comply  with 
all  the  requisites  of  such  attachment,  and  produce  the  defendant 
and  have  him  before  the  chancellor  on  the  return  day  thereof? 
and  did  you,  or  not,  on  or  about  the  26th  of  July  last  past,  ad- 
dress a  letter  to  W.  C.  N.,  the  complainant's  solicitor,  in  the 
words  or  to  the  purport  and  effect  following,  to  wit :  "  W.  0.  N.^ 
Sir :  I  shall  have  the  above  named  defendant  in  court  on  the 
return  day  of  the  writ,  (1st  day  of  August).  Troy,  July  26, 
1843*  Respectfully  yours,  &c.  Y.  R.,  sheriff  Rensselaer  co;"? 
Answer  this  interrogatory  fully  and  distinctly. 

Fifth  interrogatory.  If  you  answer  to  the  last  interrogatory  that  you 
did  address  to  the  said  N.  the  letter  therein  set  forth,  or  one  to 
the  purport  of  such  letter,  then  state  the  reason  why  you  did  not 
make  the  return  to  such  pluries  attachment  as  therein  directed, 
and  produce  the  said  defendant  at  the  return  day  thereof,  as 
promised  in  said  letter ;  and  state  whether  you  were  then  or  have 
been  at  any  time  and  are  still  indemnified  by  said  defendant,  or 
by  any  person  on  his  behalf,  to  prevent  compliance  with  the  re- 
quisites of  such  attachment,  and  make  the  return  therein  required  \ 
and  if  so,  answer  by.  whom,  by  name,  and  in  what  manner  you 
have  been  so  indemnified ;  and  if  not  indemnified,  state  \^hat 
arrangement,  understanding  or  agreement,  if  any,  you  made  with 
the  defendant  or  any  other  person,  or  was  made  by  him  or  any 
other  person  on  your  account  or  behalf,  to  prevent  a  compliance 
with  the  requisites  of  such  attachment.  State  all  the  particulars 
thereof  fully  and  explicitly ;  and  answer  fully,  distinctly  and 
particularly  this  interrogatory. 

W.  C.  N.,  Solicitor  and  of 
counsel  for  complainants. 
Vol.  IL  48 
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No.  24- 

Order  fair  a  habeas  carpus  on  a  return  to  an  attachment  that  the  party  is 

already  in  custody. 

See  Vol.  I.,  p.  61. 

At,  &c,  [as  in  No-  6.] 
[  THtle  of  causCy  as  in  No.  2.] 

An  attachment  having  heretofore  issued  in  this  cause  against  the  de- 
fendant C.  D.  for  not  appearing  therein,  directed  to  the  sheriff  of  ttie 

county  of  Saratoga,  returnable  on  the day  of instant;  and 

the  said  sheriff  having  returned  to  the  said  writ  that  he  had  [insert  the 
return^  given  ante^  p.  366 ;]  on  reading  the  said  attachment  and  the 
sheriff's  return  endorsed  thereon,  and  on  motion  of  Mr.  N.  of  counsel 
for  the  complainant ;  it  is  ordered  that  a  writ  of  habeas  corpus  cum 
eausis  do  issue,  directed  to  the  said  sheriff,  ordering  him  to  bring  the 
said  defendant  forthwith  before  this  court,  at  the  town  of  Saratoga 
Springs,  to  answer  for  his  said  contempt. 


No.  26. 

Habeas  corpus  in  pursuance  of  No.  24. 

The  People  of  the  State  ^f  New-York,  to  the  Sheriff  of  the 
(l.  8.)    county  of  Saratoga,  greeting :  We  command  you  that  you  re- 
move and  bring  the  body  of  C.  D.,  detained  in  the  common 
jail  of  said  county,  in  your  custody,  as  it  is  said,  under  safe  and  secure 
conduct,  together  with  the  day  and  cause  of  his  being  taken  and  detained, 
by  whatsoever  name  he  may  be  called  in  the  same,  before  our  chancellor 

in  our  court  of  chancery  at  the  town  of  Saratoga  Springs,  on  the 

day  of instant,  [or  forthwith]  to  answer  for  certain  contempts 

wherewith  he  is  charged,  to  do  and  receive  what  our  said  chancellor 
shall  then  and  there  consider  of  him  in  this  behalf.  And  have  you  then 
and  there  this  writ.  And  further  that  you  detain  the  said  C.  D.  at  the 
place  last  aforesaid,  until  some  order  is  made  by  our  said  chancellor,  for 
his  disposition. 

Witness,  &c.  [as  in  No.  20.] 
C.  M.,  solicitor  for  J.  M.  D.,  Register. 

.  complainant. 
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Endorsement  on  above  writ, 

[Title  of  cause.} 

C.  M.,  Sol.  for  comp't 

Habeas  corpus. 

^         Allowed  by  the  court  of  chancery  this day  of ^  1843. 

R  H.  W.,  Ch'n 

Sheriff  ^s  return  to  above  writ, 
I  return  to  this  writ  that  the  defendant  C.  D.  is  in  my  custody  by  vir- 
tue of  a  writ  of  capias  ad  satisfaciendum  issued  out  of  the  supreme  court 
of  the  state  of  New- York  at  the  suit  of  D.  B.,  a  copy  of  which  writ  is 
hereto  annei^ed  G«  F,,  Sheriff. 


No  26. 

Attachment  with  proclamations. 
See  Vol.  I.,  p.  69. 

The  People  of  the  State  of  New- York,  to  the  Sheriff  of  the 

L.  S.    ccunty  of  Saratoga,  greeting :  We  command  you,  on  our  be<- 

half,  to  cause  public  proclamation  to  be  made  in  all  places 

within  your  bailiwick,  wheresover  you  shall  think  it  most  convenient, 

that  C.  D.  do  upon  his  allegiance,  on  the day  of instant, 

personally  appear  before  us  in  our  court  of  chancery,  before  our  chan« 
cellor,  wheresoever  it  shall  then  be,  and  nevertheless  in  the  meantime, 
to  attach  the  said  C,  D.  if  he  can  be  found,  so  as  to  have  his  body  be* 

fore  our  chancellor,  in  our  court  of  chancery,  on  the day  of 

instant,  wheresoever  the  said  court  shall  then  be,  there  to  answer  [con^ 
elude  as  in  No.  7.] 


No,  27. 
Cfmimission  of  rebellion. 

See  Vol.  I.,  p.  63. 

The  People  of  the  State  of  New-York,  to  G.  Y.,  N.  M.,  and 
[l.  »•]   R.  L.  greeting :  Whereas,  by  public  proclamations  made  on 

our  behalf  by  the  sheriff  of  the  county  of  Saratoga  in  divers 
parts  of  that  county,  by  virtue  of  our  writ  of  attachmenl  to  him  direct- 
ed, C.  D.  has  been  commanded,  upon  his  allegiance,  personally  to  ap- 
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pear  before  the  chaneellor  in  our  court  of  chancery,  at  a  certain  day 
now  past,  yet  hath  manifestly  contemned  our  said  command-^now  we 
command  you,  jointly  and  severally,  to  attach  the  said  0.  D«  or  cause 
him  to  be  attached,  wheresoever  he  shall  be  found  within  our  state,  as 
a  rebel  and  contemner  of  our  laws,  so  as  to  have  him  or  cause  him  to 
be  before  us  in  our  said  court  on  the day  of next,  whereso- 
ever it  shall  then  be,  to  answer  unto  us  as  well  touching  the  said  con- 
tempt, as  also  such  other  matters  as  shall  be  then  and  there  objected 
against  him ;  and  further  to  perform  and  abide  such  order  as  our  said 
court  shall  make  in  that  behalf;  and  hereof  fail  not.  We  also  hereby 
strictly  command  all  and  singular  mayors,  sheriffs,  bailiffs,  constables^ 
and  other  our  officers  and  citizens  that  they  by  all  proper  means  dili- 
gently aid  and  assist  you,  in  all  things,  in  the  execution  of  the  premises. 
Witness  [conclude  as  in  No*  7.J 


No.  28. 
Order  for  skerif  acting  as  sergeant-ai-arnts* 

See  Vol.  I.,  p.  66. 

At,  &c.  [as  in  No.  6.] 
[Title  of  cause,  as  in  No.  2.] 

The  defendant  C.  I),  being  in  contempt  for  not  appearing  to  the  bil! 
of  complaint  in  this  cause,  and  a  commission  of  rebellion  having  been 
heretofore  issued  out  of  and  lihder  the  seal  of  this  court,  directed  to  cer-* 
tain  commissioners  therein  named,  commatiditig  them  to  attach  the  said 
C.  D.  as  a  rebel  and  contemner  of  the  laws,  and  to  have  him  before  this 

court,  on  the  day  of instant ;  and  the  said  commissioners 

having  returned  that  th^y  had  made  diligent  search  and  inquiry  after 
the  said  C.  D.  so  as  to  attach  his  body  by  virtue  of  the  said  commis- 
sion, but  that  notwithstanding  all  their  endeavors  they  could  not  meet 
with  him  for  that  purpose ;  as  by  such  commission  and  the  return  there- 
to, appears.  It  is  thereupon,  on  motion  of  Mr.  N.,  of  counsel  for  the 
complainant,  ordered  that  the  sheriff  of  the  county  of  Albany,  now  at- 
tending this  court  at  its  present  term,  and  executing  all  the  powers  and 
duties  of  asergeant-at-arms,  do  forthwith  go  and  take  the  said  C.  D.  into 
his  custody,  and  him  safely  keep,  and  bring  him  immediately  into  this 
court,  before  the  chancellor,  to  answer  for  his  said  contempt,  and  to  do 
and  receive  what  this  court  shall  thereupon  further  order  in  the  premises. 
And  it  is  farther  ordered  that  the  said  sheriff  do  with  all  convenient 
speed,  certify  to  this  court,  under  his  hand,  his  doings  in  the  premises. 
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Na29, 
Warrant  to  sheriff  acting  as  sergeant-at-arms,  under  No.  28. 

The  People  of  the  State  of  New- York,  to  the  Sheriff  of  the 
[l.  S.J   county  of  Albany,  now  attending  this  court  at  its  present  term, 

pursuant  to  the  statute,  and  executing  all  the  powers  and  du* 
ties  of  a  sergeant-at-arms  ;  In  pursuance  of  an  order  made  in  our  court 

of  chancery,  before  our  chancellor,  on  the day  of last,  in  a 

certain  cause  depending  in  said  court,  wherein  A.  B.  was  domplainant 
imd  C.  D.  defendant,  directing  you,  as  such  sheriff,  acting  as  aforesaid, 
to  forthwith  go  and  take  the  said  C.  D.  into  your  custody  and  bring  him 
into  said  court  of  chancery  to  answer  for  his  contempt,  and  to  do  and 
receive  what  the  said  court  should  thereupon  further  order  in  the  prem- 
ises: We  command  you  forthwith,  to  make  diligent  search  after  the 
body  of  the  said  G.  D.  and  wherever  you  shall  find  him  to  arrest  and 
apprehend  him  and  to  bring  him  immediately  into'  our  said  court  of 
chancery,  before  the  chancellor  thereof,  wheresoever  the  said  court  shall 
be,  to  answer  for  his  said  contempt ;  willing  and  requiring  all  mayors, 
sheriffs,  justices  of  the  peace,  constables,  and  other  officers  and  citizens, 
to  be  aiding  and  assisting  you  in  the  due  execution  hereof.  And  this 
shall  be  to  you,  or  any  of  you  that  shall  do  the  same,  a  sufficient  war- 
rant   Witness,  &c.  [as  in  No.  t.] 

Return  to  above  warrant. 

In  pursuance  of  the  within  warrant  and  the  order  therein  mentioned, 
I  have  made  diligent  search  and  inquiry  after  the  said  C.  D.,  but  he 
doth  so  abscond  and  secrete  himself  that  he  cannot  be  found,  to  be  ap- 
prehended. 

R.  F.,  Sheriff,  acting  as 
sergeant-at-arms. 


No.  30. 
Order  for  a  sequestratien. 

See  Vol.  I.)  p.  ea. 

At,  &c.  [as  in  No.  6.] 
[  Title  of  cause.] 

The  defendant  C  D.  being  in  contempt  for  not  appearing  to  the  bill  of 
complaint  in  this  cause,  and  a  warrant  having  been  issued  by  the  sheriff 
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of  the  county  of  Albany,  attending  this  court  at  its  present  [or,  Uist  Jan- 
ut  ry]  term,  and  as  such,  executing  all  the  duties  of  a  sergeant-at-arms, 
requiring  him  forthwith  to  go,  and  take  the  said  C.  D.  into  his  custody 
and  bring  him  into  this  court  to  answer  for  his  contempt,  in  pursuance 

of  an  order  of  this  court  dated  the day  of ;  and  the  said 

sheriff,  acting  as  sergeant-at-arms,  having  returned  that  he  had  made 
diligent  search  and  inquiry  after  the  said  C.  D.,  but  that  he  did  so  ab- 
scond and  secrete  himself  that  he  could  not  be  found  to  be  apprehended, 
as  by  the  said  warrant  and  the  return  thereto  appears ;  on  motion  of 
Mr.  N.,  of  counsel  for  the  complainant,  it  is  ordered  that  a  commission 
of  sequestration  do  issue,  against  the  said  C.  D.  directed  to  G.  Y.,  N. 
M.,  J.  B.,  and  R.  L.,  commissioners,  directing  them  to  sequester  the 
said  defendant's  personal  estate,  and  the  rents,  issues,  and  profits  of  his 
real  estale,  until  thesaid  defendant  shall  appear  to  the  bill  of  complaint 
in  this  cause,  clear  his  contempt,  and  this  court  shall  make  an  order  to 
the  contrary. 


No.  3L 

Writ  of  sequestration* 
See  Vol.  I.,  p.  68. 

The  People  of  the  State  of  New- York  to  G.  Y.,  N.  M.,  J.  B., 
[l.  s.]  and  R.  L.,  Greeting :  Whereas  A.  B.  lately  exhibited  his  bill 
of  complaint  in  our  court  of  chancery  against  C.  D.  And 
whereas  the  said  C.  D.  being  duly  served  with  a  writ  of  subpoena  issu- 
ing out  of  said  court,  commanding  him  under  a  certain  penalty  to  appear 
to  and  answer  the  said  bill,  hath  refused  so  to  do,  and  thereupon  all  pro- 
cess of  contempt  hath  regularly  issued  against  him  unto  a  sergeant-at-^ 
arms.  And  whereas  the  said  C.  D.  hath  of  late  absconded,  and  so  con- 
cealed himself  that  the  sheriff  of  the  county  of  Albany  attending  this 
court  at  the  present  [or  last  January]  term  thereof,  and  executing  the 
powers  and  duties  of  a  sergeant-at-arms,  hath  not  been  able  to  find 
him,  so  that  he  could  be  apprehended,  as  by  the  certificate  and  return 
of  the  said  sheriff  appears:  Kikw  ye,  therefore,  that  we,  in  confi- 
dence(*)  of  your  prudence  and  fidelity,  have  given,  and  by  these  pres- 
ents do  give,  to  you  or  any  three  of  you,  full  power  and  authority  to 
enter  upon  all  the  messuages,  lands,  tenements,  and  real  estate  whatso- 
ever of  the  said  C.  D.,  and  to  take,  collect,  receive,  and  sequester  into 
your  hands  not  only  all  the  rents  and  profits  of  the  said  messuages, 
lands,  tenements  and  real  estate,  but  also  all  his  goods,  chattels,  and 
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personal  estate  whatsoever ;  and  therefore  we  command  you^  or  any 
three  of  you,  that  you  dOj  at  certain  proper  and  convenient  days  and 
hours,  go  to,  and  enter  upon,  all  the  messuages,  la  ds,  tenements  and 
real  estate  of  the  said  C.  D.,  and  that  you  do  collect,  take,  and  get  into 
your  hands  not  only  the  rents  and  profits  of  all  his  said  real  estates,  but 
also  all  his  goods,  chattels,  and  personal  estate,  and  detain  and  keep 
the  same  under  sequestration  in  your  hands,  or  pay  the  same  in  such 
manner  and  to  such  persons  as  the  said  court  shall  appoint,  until  the 
said  C.  D.  shall  appear  to  \or fully  answer]  the  said  complainant's  biU, 
ctear  his  contempts,  and  our  said  court  shall  make  an  o.der  to  the  con- 
trary.   Witness,  d:c.  [cls  in  No.  7.] 


No.  32. 

Notice  to  tenants  to  attorn  to  sequestrcUors. 

S«e  Vol.  I., p.  71. 

By  virtue  of  a  writ  of  sequestration  issued  out  of  and  under  the  seal 
of  the  court  of  chancery  of  the  state  of  New- York,  in  a  certain  suit 
pending  in  said  coort  between  A.  B.,  complainant,  and  C.  D.,  defen- 
dant, to  us  directed  and  delivered  as  commissioners  to  execute  the  same, 
and  which  writ  under  the  seal  of  said  court  is  now  shown  to  you,  [(mr^ 
vnth  a  copy  of  which  writ  you  are  herewith  served^']  you  are  hereby  no- 
tified and  required  to  attorn  to  us  in  future  as  your  landlords  of  the 
premises  in  your  occupation  belonging  to  the  said  C.  D. ;  and  you  are 
also  notified  and  required  to  pay  to  us  the  arrears  of  rent  now  due  from 
you  respectively,  as  tenants  of  the  said  G.  D. ;  and  also  to  pay  to  us 
the  rents  which  shall  hereafter  grow  due  from  you,  and  each  of  you, 
on  account  of  the  said  premises,  from  time  to  time  as  the  same  shall 
become  due,  until  the  further  order  of  said  court  of  chancery. 

Dated  this day  of ,  1843. 


To 

M.  P. 


G.Y. 

N.  M. 


J.'k.'&c.  f  J.B.*    ^Commissioners. 

Tenants 


c.  I  J.  B.      f 

of  CD. J  R.L.    J 


Na  33. 

Affidavit  to  obtain  order  for  tenants  to  attorn. 

See  Vol.  I.,  p.  71. 

[Commence  as  in  No.  2,]  that  on  the day  of instant,  this 

deponent  personally  served  upon  Timothy  Noakes,  a  tenant  occupying  } 
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a  portion  of  the  premises  belonging  to  the  defendant  C.  D.,  as  his  tenant, 
a  notice  of  which  a  copy  is  hereunto  annexed,  by  delivering  the  same 
to  him,  and  at  the  same  time  showing  to  him  the  writ  of  sequestration 
therein  mentioned,  issued  out  of  and  under  the  seal  of  this  court  and 
further  that  the  -said  Timothy  Noakes  has  not  as  yet  attorned,  or  paid 
the  rent  due  from  him  as  such  tenant,  according  to  the  requirements  of 
such  notice,  to  this  deponent,  nor  to  either  of  the  other  commissioners, 
to  the  knowledge  or  belief  of  this  deponent. 


No.  34. 

Order  directing  tenants  to  attorn^  ^c.  to  commissioners. 

See  Vol.  I.,  p.  71. 

At,  &c.  [as  in  No.  6.} 

[  Title  of  cause.] 

A  commission  of  sequestration  having  heretofore  issued  in  this  cause, 
directed  to  G.  Y.,  N.  M.,  J.  B.,  and  R.  L.,  as  commissioners,  directing 
them  to  sequester  the  personal  estate  of  the  defendant  C.  D.,  and  the 
rents,  issues,  and  profits  of  his  real  estate,  until  the  said  C.  D,  should 
appear  to  the  bill  of  complaint  in  this  cause,  clear  his  contempt,  and  the 
court  should  make  an  order  to  the  contrary ;  and  on  reading  and  filing 
the  aflSdavitof  G.  Y.,  one  of  the  said  commissioners,  proving  the  service 
upon  Timothy  Noakes,  one  of  the  tenants  of  said  C.  D.,  of  a  notice  re- 
quiring him  to  attorn  to  the  said  commissioners  and  to  pay  to  them  the 
rent  then  due  or  thereafter  to  grow  due  from  the  said  Timothy  Noakes 
on  account  of  the  said  premises ;  and  showing  that  the  said  Noakes  had 
not  complied  with  such  notice ;  on  motion  of  Mr.  N.  of  counsel  for  the 
complainant,  it  is  ordered  that  the  said  Timothy  Noakes  do  attorn  to 
the  said  commissioners,  and  do  pay  to  them  the  arrears  of  rent  now  due, 
and  the  rents  which  shall  hereafter  grow  due  from  him  on  account  of 
the  said  premises,  from  time  to  time  as  the  same  shall  become  due,  un- 
til the  further  order  of  the  court. 


No.  35. 

Order  for  examination  of  claimant  pro  inter  esse  suo. 

See  Vol.  I.,  p.  73. 

At,  d&c.  [as  in  No.  6.] 
[  Title  of  cause.] 

A  commission  of  sequestration  having  heretofore  issued  in  this  cause 
directed  to  G.  Y.,  N.  M.,  J.  B.,  and  R.  L.,  as  commissioners,  directing 
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them  to  sequester  the  personal  estate  of  the  defendant  C.  D.,  and  the 
rents,  issues  and  profits  of  his  real  estate,  until  the  said  C.  D.  should 
appear  to  the  bill  of  complaint  in  this  cause^  clear  his  contempt,  and  the 
court  should  make  an  order  to  the  contrary ;  under  and  by  virtue  o{ 
which  commission  the  said  commissioners  have  taken  possession  of  a 
certain  farm  or  lot  of  landj  with  the  appurtenances,  situate,  lying  and 
being  in  the  town  of  Saratoga  Springs,  in  the  county  of  Saratoga,  called 
the  Baker  lot,  as  part  of  the  real  estate  of  the  said  C.  D.,  and  then  being 
in  his  actual  possession,  as  appears  by  the  return  of  the  said  commission- 
ers to  the  said  commission  of  sequestration  ;  and  it  now  appearing  by 
the  affidavit  of  John  Doe,  that  he  c)aims  title  to  the  said  farm  or  lot  of 
land,  under  and  by  "vdrtue  of  a  certain  deed  or  conveyance  thereof  al- 
leged by  him  to  have  been  executed  by  the  said  C.  D.  to  him,  the  said 

John  Doe,  and  dated  the day  of ,  and  the  said  John  Doe,  now 

appl]ring  for  leave  to  be  examined  pro  interesse  stw  before  a  master  of 
this  court  touching  his  interest  and  title  in  the  farm  or  lot  of  land  so 
claimed  by  him ;  thereupon,  on  reading  and  filing  the  return  of  the  said 
commissioners  to  the  said  commission  of  sequestration,  and  the  affidavit 
of  the  said  John  Doe,  and  on  motion  of  Mi.  R.  of  counsel  for  the  said 
John  Doe,  it  is  ordered  that  it  be  referred  to  one  of  the  masters  of  this 
court,  residing  in  the  county  of  Saratoga,  to  take  the  examination  of 
the  said  John  Doe  pro  interesse  suo,  and  that  within  three  days  from  the . 
service  of  a  copy  of  this  order,  thd  complainant  in  this  cause  exhibit  be- 
fore said  master,  interrogatories  for  that  purpose ;  that  the  master  settle 
such  interrogatories  ;  that  the  said  John  Doe  put  in  his  examination  there* 
to  within  twenty-four  hours  after  such  interrogatories  are  settled  ;  and 
that  if  a  replication  to  such  examination  is  filed,  the  master  may  examine 
any  other  persons  as  witnesses  touching  such  claim.  And  it  is  further 
ordered  that  the  said  master  do  certify  whether  the  said  John  Doe  hath 
made  out  a  title  to  the  said  premises  so  claimed  by  him,  or  any  part 
thereof ;  and  that  the  said  John  Doe  procure  and  file  such  report  within 
ten  days  from  the  date  of  this  order,  to  the  end  that  such  further  order 
may  be  made  in  the  premises,  as  shall  be  just. 


No.  36. 
Order  for  a  distringas  y  to  compel  appearance  of  a  corporation^ 

See  YoL  L,  p.  76. 

At,  &a  [as  in  No.  6.] 

[Title  as  in  No.  2.] 

On  reading  and  filing  an  affidavit  of  E.  F.,  proving  the  due  service  of 
the  subpcBua  in  this  cause  upon  G.  H.,  president  of  the  Commercial 

Vol.  IL  49 
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Bank  of  Albany,  on  the day  of instant,  which  subpoena  was 

tested  the day  of last,   and  returnable  on  the day  of 

instant,  that  such  corporation  is  located  in  the  city  of  Albany,  and 

transacts  its  business  there,  and  that  the  said  G.  H.  resides  in  said  city ; 
and  on  reading  and  filing  an  affidavit  of  C.  M.  D.,  solicitor  for  the  com- 
plainant, showing  that  no  notice  of  an  appearance  by  or  on  behalf  of  the 
said  defendants  has  been  received  by  him,  and  that  no  such  appearance 
has  been  entered,  to  his  knowledge  or  belief;  on  motion  of  Mr.  N.,  of 
counsel  for  the  complainant,  it  is  ordered  that  a  writ  of  distringas  issue 
out  of  and  under  the  seal  of  this  court  to  compel  the  appearance  of  the 
defendants,  the  Commercial  Bank  of  Albany,  in  this  cause. 


No.  37. 

Distringas  in  pursuance  of  No,  36. 

The  People  of  the  State  of  New- York,  to  the  Sheriff  of  the 

L.  S.    county  of  Albany,  greeting :  We  command  you  that  you  make 

a  distress  upon  the  lands  and  tenements,  goods  and  chattels  of 

the  Commercial  Bank  of  Albany,  within  your  bailiwick,  so  that  neither 

the  said  Commercial  Bank,  nor  any  other  person  or  persons  for  them 

may  possess  them  until  our  court  of  chancery  shall  make  other  order  to 

the  contrary  ;  and  that  in  the  mean  time  you  answer  to  us  for  what  you 

so  distrain,  so  that  the  said  Commercial  Bank  of  Albany  may  be  com- 

pe  led  to  appear  before  us  in  our  court  of  chancery,  to  answer  to  us  as 

well  touching  a  contempt  which  they,  as  it  is  alleged,  have  committed 

against  us,  as  also  such  other  matters  as  shall  be  laid  to  their  charge ; 

and  further  to  perform  and  abide  such  order  as  our  court  shall  make  m 

this  behalf.    And  that  you  make  return  of  your  doings  in  the  premises. 

Witness,  <fec.  [as  in  No.  7,] 

Endorsed, 

Distringas, 

By  the  court,  for  the  want  of  an  appearance,  [or  answer.] 

Alias  distringas. 

Same  as  above,  except  that  after  the  words  we  command  you — must 
be  added — £W  you  were  before  commanded. 

Pluries  distringas. 

Same  as  No.  37,  except  that  the  words— iwyoM  were  often  before  com- 
manded— are  to  be  inserted  after  the  words,  we  command  you. 
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No.  38. 
Sequestration  to  compel  appearance  of  a  corporation. 

See  Vol.  I.,  p.  76. 

The  People  of  the  State  of  New- York,  to  A.  H.,  I.  F.,  W.  G., 
L.  S.  E.  B.,  and  C.  E.,  greeting :  Whereas  A.  B.  lately  exhibited 
.  his  bill  of  complaint  in  our  court  of  chancery,  against  the 
Commercial  Bank  of  Albany,  and  caused  a  subpoena  in  said  cause  to  be 
issued  out  of  and  under  the  seal  of  this  court,  and  duly  served  upon  the 
said  Commercial  Bank  of  Albany,  which  subpoena  was  tested  on  the 
day  of ,  and  returnable  on  the day  of ;  and  where- 
as the  said  Commercial  Bank  of  Albany  having  neglected  and  refused 
to  enter  their  appearance  in  said  cause,  a  writ  of  distringas  was  there- 
upon issued  against  the  said  Commercial  Bank  of  Albany,  directed  to 
the  sherifiT  of  the  county  of  Albany,  requiring  him  to  make  a  distress 
upon  the  lands  and  tenements,  goods  and  chattels  of  the  said  corporation 
within  his  bailiwick,  so  that  neither  the  said  corporation  nor  any  other 
person  or  persons  for  them  might  possess  them  until  the  court  of  chan- 
cery should  make  order  to  the  contrary ;  and  whereas  further  process  of 
contempt  has  issued  against  the  said  corporation  to  compel  its  appear- 
ance in  said  cause,  without  effect,  unto  a  pluries  distringas,  as  appears 
by  the  said  process  and  the  returns  thereto ;  know  ye,  therefore,  that 
we,  in  confidence  [conclude  as  in  No,  31  from  the  asterisk  (*).] 


CHAP.    III. 


APPEARANCE. 


No.  39. 
Petition  by  infant  for  appointment  of  a  guardian  ad  litem. 

See  Vol.  I.,  p.  83. 

[Title  of  cause,] 

To  the  chancellor  of  the  State  of  New-York — 
The  petition  of  C.  D.  of  the  city  of  Utica  the  [or,  a]  defendant  in 
this  suit,  respectfully  show^th  that  *  your  petitioner  is  an  infant  over 
the  age  of  fourteen  years ;  to  wit,  of  the  age  of  fifteen  years  and  up- 
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wards  :  That  the  bill  in  this  cause  was  filed  against  your  petitioner  \and 
others]  for  the  foreclosure  of  a  mortgage  alleged  to  have  been  executed 
by  the  father  of  your  petitioner,  (who  is  now  deceased,)  in  his  lifetime, 
to  the  complainant,  and  praying  for  a  sale  of  the  mortgaged  premises. 
And  your  petitioner  further  shows  that  she  claims  an  interest  in  the  said 
mortgaged  premises,  as  heir  at  law  of  her  father ;  and  that  she  has  been 
served  with  a  subpoena  in  said  cause  requiring  her  to  appear  and  answer 

the  said  bill,  returnable  on  the day  of instant.   ' 

Your  petitioner  therefore  prays  that  J.  H.  O.,  a  solicitor  of  this  court 
residing  in  the  city  of  Utica,  may  be  appointed  the  guardian  ad  litem  of 
your  petitioner,  to  appear  and  defend  this  suit  on  her  behalf.  And 
ydur  petitioner  will  ever  pray,  &c. 

Consent  of  guardian. 

I  hereby  consent  to  become  guardian  ad  litem  of  the  above  petitioner 
in  the  above  entitled  cause. 
Dated,  Utica,  Nov. ,  1843.  J.  H.  O. 

Affidavit  of  signature. 

[  Title  of  cause.] 

Oneida  county,  ss :  W.  M.  of  said  city,  being  duly  sworn,  deposeth 

and  saith  that  on  the day  of instant,  he  saw  the  above  named 

C.  D.,  to  him  personally  known,  sign  the  petition  hereto  annexed ;  and 

that  on  the day  of he  also  saw  J.  H.  O.,  to  him  personally 

known,  sign  the  consent  to  act  as  guardian  ad  litem  thereunder  written. 

Sworn  before  me  this 

day  of ,  1843. 

W,  M. 

CertificcUe  of  vice  chancellor  or  master. 

I  certify  that  I  have  examined  into  the  circumstances  of  the  within 
petition,  and  am  ot  opinion  that  J.  H.  O.,  who  is  proposed  in  such  pe- 
tition as  guardian  ad  litem  of  the  petitioner,  is  a  suitable  and  proper 
person  to  be  such  guardian  ad  litem ;  and  that  he  has  no  interest  in  the 
suit  in  opposition  to  the  interest  of  the  petitioner. 

Dated  this day  of ,  1843. 
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No.  40. 

Order  appointing  guardian  ad  litem  on  petition  of  infant. 

At,  (fcc.  [as  in  No.  6.] 
[T\tle  of  cause] 

On  reading  and  filing  the  petition  of  C.  D.,  the  defendant  in  this  suit, 
praying  for  the  appointment  of  J.  H.  O.,  a  solicitor  of  this  court,  as 
guardian  ad  litem  for  the  said  G.  D.,  who  is  an  infant  above  the  age  of 
fourteen,  together  with  the  consent  of  the  said  J.  H.  O.  to  act  as  such 
guardian  ad  litem,  and  the  certificate  of  J.  W.,  vice  chancellor  of  the 
fourth  circuit,  endorsed  thereon,  as  to  the  fitness  and  capacity  of  the  said 
J.  H.-/  O.  to  act  as  such  guardian  ad  litem ;  on  motion  of  Mr.  N.,  of 
counsel  for  the  defendant,  it  is  ordered  that  the  said  J.  H.  O.  be,  and 
he  is  hereby  appointed  guardian  ad  litem  of  the  said  C.  D.,  to  appear 
and  defend  this  suit  in  her  behalf. 


No.  41. 

Petition  hy  complainant  for  appointment  of  a  guardian  ad  litem  for 

an  infant  defendant. 

See  Vol.  1.,  p.  83. 

[Commejice  as  in  No.  3.]  The  petition  of  A.  B.,  the  complainant  in 
this  suit,  respectively  showeth,  that  the  bill  in  this  suit  was  filed  against 
the  defendant  to  foreclose  a  mortgage  executed  by  the  father  of  said  de- 
fendant (who  is  now  deceased,)  in  his  lifetime,  to  your  petitioner,  and 
prapng  for  a  sale  of  the  mortgaged  premises  ;  and  that  the  said  defen- 
dant claims  an  interest  in  the  said  premises  as  heir  at  law  of  her  father. 
And  your  petitioner  further  shows  that  the  said  C.  D.  resides  in  the  city 
of  Utica,  and  is,  as  he  is  informed  and  believes,  an  infant  over  the  age 
of  fourteen  years,  to  wit,  of  the  age  of  fifteen  years  and  upwards.    And 

that  on  the day  of a  subpoena  in  this  cause  was  duly  served 

on  the  said  C.  D.  requiring  her  to  appear  to  and  answer  the  said  bill, 
returnable  on  the day  of last.  (*)  And  your  petitioner  fur- 
ther shows  that  although  more  than  twenty  days  have  elapsed  since  the 
appearance  day  mentioned  in  said  subpoena,  no  guardian  ad  litem  hath 
as  yet  been  appointed  for  duch  infant,  or  applied  for  by  her  or  by  any 
person  on  her  behalf,  to  the  knowledge  or  belief  of  your  petitioner. 
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Your  petitioner,  therefore,  prays  that  J.  M.  D.,  the  register  of  this 
court,  may  be  appointed  guardian  ad  litem  of  such  infant  defendant,  to 
appear  and  defend  this  suit  in  her  behalf. 

And  your  petitioner,  &c. 
[JurcUj  see  Vol.  i.,  p.  44.] 


2     C^ii^^    ^ 


..._      /^^^ 


No.  42. 


Order  for  appointment  of  guardian  ad  litem,  on  petition  by  complainant . 

See  Vol.  I.,  p.  84. 

At,  &c.  [as  in  No.  6.] 
[  Title,  as  in  No.  2.] 

On  reading  and  filing  the  petition  of  the  complainant  in  this  causei 
showing  that  the  defendant  C.  D.  is  an  infant  over  the  age  of  fourteen 
years,  to  wit,  of  the  age  of  fifteen  years  and  upwards,  and  that  n  sub. 

pcBUa  to  appear  and  answer  in  this  cause,  returnable  on  the day  of 

,  has  been  duly  served  on  the  said  C.  D. ;  and  that  although  more. 

than  twenty  days  have  elapsed  since  the  appearance  day  mentioned  in 
the  said  subpoana,  yet  that  no  guardian  ad  litem  hath  been  appointed  for 
such  infant  or  applied  for  by  her,  or  by  any  person  on  her  behalf  ]  and 
praying  for  the  appointment  of  J.  M.  D.,  the  register  of  this  court,  as 
such  guardian  ad  litem,  to  appear  and  defend  this  suit  in  her  behalf ;  on 
motion  of  Mr.  N.,  of  counsel  for  the  complainant,  it  is  ordered  that  the 
said  J.  M.  D.  be  appointed  such  guardian  ad  litem,  unless  the  said  C. 
D.  shall,  within  ten  days  after  service  of  a  copy  of  this  order,  herself 
procure  a  guardian  ad  litem  to  be  appointed. 


No..  43. 


• «.. 


Order  making  last  order  absolute. 
See  Vol.  1.,  p.  84. 

At,  &c.  [as  in  No.  6.] 
[Title  on  cause.] 
An  order  having,  been  made  in  this  cause  on  the day  of 


appointing  J.  M.  D.,  the  register  of  this  court,  guardian  ad  litem  of  the 
defendant  C.  D.,  unless  the  said  C.  D.  should,  within  ten  days  after 
service  of  a  copy  of  said  order,  herself  procure  a  guardian  ad  litem  to 
be  appointed  ;  on  reading  and  filing  an  affidavit  of  A.  P.,  proving  the 
service  of  a  copy  of  such  order  on  the  said  C.  D.  personally  on  the 
day  of  — ^— ,  and  on  reading  and  filing  the  afiidavit  of  C.  M.  D. 
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complainant's  solicitor,  showing  that  more  than  ten  days  have  elapsed 
since  the  service  of  the  subpoena  on  the  said  C.  D.,  yet  that  he  has  re- 
ceived no  notice  of  the  appointment  of  a  guardian  ad  litem  for  such  in- 
fant ;  on  motion  of  Mr.  N.,  of  counsel  for  the  complainant,  ordered, 
that  the  said  order  be  and  the  same  is  hereby  made  alsolute. 


No.  44. 
Petition  by  a  relative  of  infant  for  appointment  of  guardian  ad  litem. 

See  Vol.  I.,  p.  83. 

[As  in  No.  41 — merely  changing  the  name  of  the  petitioner,  and  sta- 
ting his  relationship  to  the  infant — dovm  to  the  asterisk^  {*)  then  con- 
elude. 

Your  petitioner,  therefore,  prays  that  he  may  be  appointed  guardian 
ad  litem  of  such  infant  defendant  to  appear  to  and  defend  this  suit  in  her 
behalf.  And  your  petitioner  further  shows  that  he  has  no  interest  in 
this  suit  adverse  to  that  of  the  infant,  and  is  not  connected  in  business 
with  the  solicitor  or  counsel  of  the  complainant. 
[Jurat  as  in  No.  39.] 

The  above  is  the  proper  form  where  the  person  applying  to  be  ap- 
pointed is  the  general  guardian  of  the  infant.  If  the  petition  by  a  rela- 
tive of  the  infant  prays  for  the  appointment  of  a  solicitor,  or  master, 
&c.  as  guardian  ad  litem,  the  person  proposed  should  make  an  affidavit, 
to  be  annexed  to  the  petition,  that  he  has  no  interest  adverse  to  that  of 
the  infant,  and  that  he  is  not  connected  in  business  with  the  complain- 
ant's solicitor  or  counsel. 


CHAP.    IV. 

PRECEDENTS  OF  PROCEEDINGS  TO  COMPEL  AN  ANSWER. 

No.  42. 
Order  to  answer,  or  that  bill  be  taken  as  confessed. 

See  Vol.  I.,  p.  87. 

At,  &c.  [as  in  No.  6.] 
[  Title  as  in  No.  2.] 

The  defendant's  appearance  having  been  entered  in  this  cause,  on 
motion  of  Mr.  N.,  of  counsel  for  the  complainant,  ordered  that  the  said 
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defendant  put  in  his  answer  to  the  bill  in  this  cause  and  serve  a  copy- 
thereof  on  the  complainant's  solicitor  within  forty  days  after  service  of 
a  copy  of  said  bill  and  notice  of  this  order,  or  that  said  bill  be  taken  as 
confessed  by  him* 


No.  43. 

Affidavit  that  discovery  is  necessary* 

See  Vol.  I.,  p.  Si. 

[Commence  as  in  No.  2.]  A.  B.,  the  complainant  in  this  cause,  be- 
ing duly  sworn,  deposeth  and  saith  that  the  appearance  of  the  defendant 
C.  D.  has  been  entered  in  this  cause,  and  notice  thereof  given  to  the 
solicitor  of  this  deponent,  as  he  is  informed  by  said  solicitor  and  verily 
believes  to  be  true ;  and  this  deponent  further  saith  that  a  discovery  on 
oath  is  necessary  in  this  cause,  from  the  said  defendant  C.  D.,  as  he  is 
advised  by  counsel  and  verily  believes. 


No.  44, 

Order  to  answer^  or  that  an  attachment  issue. 

See  Vol.  I.,  p.  87. 

At,  &c.  [as  in  No.  6.] 

[  Title  of  cause.] 

On  reading  and  filing  an  affidavit  of  the  complainant  in  this  cause 
showing  that  the  appearance  of  the  defendant  C.  D.  has  been  entered 
in  this  cause  and  notice  thereof  served,  and  that  a  discovery  on  oath 
from  the  said  defendant  is  necessary — on  motion  Mr.  N.,  of  counsel  for 
the  complainant,  it  is  ordered  that  the  said  C.  D.  put  in  his  answer  to 
the  bill  of  complaint  filed  in  this  cause  and  serve  a  copy  thereof  on  the 
complainant's  solicitor  within  forty  days  after  service  of  a  copy  of  such 
bill  and  notice  of  this  order,  or  that  in  default  thereof  an  attachment  is- 
sue against  him. 


No.  43. 

Affidavit  of  neglect  to  file  ansiojsr. 

[Commence  as  in  No.  2.]     C.  M.  D.,  solicitor  for  the  complainant 

in  this  cause,  being  duly  sworn,  deposeth  and  saith  that  on  the 

day  of last  past,  he  personally  served  upon  W.  A.  B.,  solicitor  for 
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the  defendant  C.  D.,  a  copy  of  the  bill  of  complaint  in  this  cause,  to- 
gether with  a  notice  that  an  order  had  been  entered  therein,  requiring 
the  said  defendant  to  file  his  answer  to  said  bill  within  forty  days  after 
such  service,  or  that  in  default  thereof  an  attachment  would  be  issued 
against  him ;  and  this  deponent  further  saith  that  more  than  forty  days 
have  elapsed  since  the  service  of  said  bill  and  notice,  yet  this  deponent 
hath  not  been  served  with  a  copy  of  the  answer  of  the  said  C.  D.,  nor 
bath  any  answer  been  put  in  by  him,  to  the  knowledge  or  belief  of  this 
deponent. 


No.  46. 
Order  for  aitachment  for  not  answering. 

See  Vol.  I.,  p.  87. 

At,  &c.  [cLs  in  No.  6.] 

[  Title  as  in  No.  2.] 

An  order  having  heretofore  been  entered  in  this  cause,  requiring  the 
defendant  C.  D.  to  put  in  his  answer  to  the  bill  of  complaint  therein, 
and  to  serve  a  copy  thereof  on  the  complainant's  solicitor  within  forty 
days  after  service  of  a  copy  of  said  bill  and  notice  of  said  order,  or  that 
an  attachment  issue ;  on  reading  and  filing  due  proof  of  the  service  of  a 
copy  of  the  bill  of  complaint  and  notice  of  such  order,  on  the  defen** 
dant's  solicitor  more  than  forty  days  since,  and  that  the  said  C.  D.  hath 
not  put  in  his  answer  to  the  bill  ii\  this  cause,  as  required  by  said  or* 
der ;  on  motion  of  Mr.  N.  of  counsel  for  the  complainant,  it  is  ordered 
that  an  attachment  issue  against  the  said  C.  D.  for  not  answering. 


No.  47. 
Attachment  for  want  of  an  answer. 

See  Vol.  I.,  pp.  87, 88. 

The  attachment  for  not  answering  is  stated  in  Vol.  I.,  p.  88,  to  be  in 
the  same  form  as  the  attachment  for  not  appearing.  The  form  of  the 
latter  writ  is  given  in  No*  7 — ante,  p.  366.  The  manner  of  endorsing 
and  returning  the  writ  is  also  described  in  that  place< 

Vol.  U.  60 
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No.  48. 

Order  for  a  sequestration  for  not  answering. 

•  See  Vol.  L,  p.  88. 

At,  &€.  [as  in  No.  6.] 

[Title  as  in  No.  2.j 
The  defendant  C.  D.  having,  by  an  order  of  this  court  made  on  the 

day  of ,  been  committed  to  the  common  jail  of  the  county  of 

Saratoga,  for  his  contempt  in  not  putting  in  his  answer  to  the  bill  of 
complaint  in  this  cause  as  directed  by  a  previous  order  of  this  court ; 
and  it  now  appearing  by  the  certificate  of  the  sheriff  of  said  county  of 
Saratoga,  that  the  said  G.  D.  is  still  held  by  him  in  his  custody  by  vir- 
tue of  such  commitment  for  his  contempt,  and  it  being  shown  by  due 
proof  by  affidavit  that  the  said  C.  D.  hath  not  yet  obeyed  the  order  of 
this  court  directing  him  to  put  in  his  answer,  but  still  persists  in  his  con- 
tempt ;  on  motion  of  Mr.  N.  of  counsel  for  the  complainant,  ordered  i 
that  a  commission  of  sequestration  do  issue,  directed  to commis- 
sioners, to  sequester  the  personal  estate,  and  the  rents,  issues  and  profits 
of  the  real  estate  of  the  said  C.  D.,  until  he  shall  put  in  his  answer  to 
the  'bill  of  complaint  in  this^  cause,  clear  his  contempt,  and  this  court 
shall  make  an  order  to  the  contrary. 


No.  49. 
Order  for  commitment,  ^c.  upon  attachment  for  want  of  an  answer. 

At,  &c.  [as  in  No.  6.] 
[Title  as  in  No.  2,] 

The  defendant  C.  D.  having  been  arrested  upon  the  attachment  here- 
tofore issued  in  this  cause,  returnable  this  day,  [and  having  given  bail,\ 
and  said  defendant  appearing  in  open  court,  and  (*)  refusing  to  purge 
his  contempt  by  filing  his  answer  and  paying  the  costs,  it  is  ordered 
that  a  warrant  issue  to  the  sheriff"  of  any  county  in  this  state,  directing 
him  to  commit  the  said  defendant  C  D.  to  the  common  jail  of  the  coun- 
ty, until  he  file  his  answer  and  pay  the  costs  of  said  contempt,  taxed  at 
fifteen  dollars.  [And  it  is  further  ordered,  that  the  bond  given  by  said 
defendant  C.  D.,  on  his  arrest  be  delivered  to  the  complainant  for  prose- 
cution.] 

If  the  defendant  prays  for  time,  the  order  will  be  as  follows :  [As  in 
the  above  to  the  asterisk,{*)  and  then  proceed  as  follows :]  praying  for 
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time  to  file  his  answer  and  pay  the  costs,  and  consenting  that  process  of 
commitment  may  issue  against  him  in  case  his  said  contempt  is  not 
purged  within  ten  days ;  it  is  ordered,  that  said  defendant  C.  D.  do  file 
his  answer  and  pay  the  costs  of  said  contempt,  taxed  at  fifteen  dollars, 
within  ten  days  from  the  date  of  this  order,  and  in  default  thereof,  that, 
&c.  [{IS  in  the  concluding  part  of  the  above,'] 


CHAP.   V. 

TAKING  BILLS  AS  CONFESSED. 

No.  60. 

Affidavit  of  service  of  subpoena, 
(See  No.  6,  ante,  p.  364.) 


No.  61. 

Order  to  take  the  bill  as  confessed  for  not  appearing^  where  the  suh- 

poena  has  been  personally  served. 

See  Vol.  I.,  p.  91. 

At,  &c.  [flw  in  No.  6.] 
[  TUle  as  in  No.  2.] 

On  filing  due  proof  of  personal  service  of  the  subpoena  issued  in  this 
cause,  on  all  of  the  defendants,  on  or  before  the  return  day  thereof,  and 
more  than  twenty  days  having  elapsed  since  said  return  day,  and  neither 
of  said  defendants  having  appeared;  on  motion  of  J.  E.,  solicitor  for 
complainant,  it  is  ordered  that  the  bill  of  complaint  which  is  filed  in  this 
cause  be  and  the  same  is  hereby  taken  as  confessed  by  all  of  said  de- 
fendants. 


No.  62: 


«  Order  pro  confesso  where  defendant  is  taken  on  attachment,  and  being 
bailed^  he  fails  to  appear.    (See  No.  11,  ante  p.  368*) 


} 
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No.  63. 

Order  pro  confesso  where  defendant  appears  personally  on  return  of  at- 
tachment,  or  is  brought  in  by  sheriffbut  refuses  to  enter  his  appear- 
ance.   (See  No.  12,  ante,  p.  369.) 


No.  64. 

Affidavit  to  obtain  order  of  publication,  where  defendant  is  a 

non*resident. 

See  Vol.  I.,  p.  93. 

[Commence  as  in  No.  2.]  G.  B.  of  Saratoga  Springs  in  said  county 
being  duly  sworn  saith,  that  he  is  a  clerk  in  the  office  of  [or  that  he  is] 
the  complainant's  solicitor  in  this  cause ;  that  a  subpcBua  to  appear  and 
answer  has  been  duly  issued  out  of  and  under  the  seal  of  this  court,  di- 
rected to  the  defendant  C.  D.,  but  the  same  could  not  be  served  upon 
the  said  defendant  by  reason  of  (*)  his  absence  from  this  state ;  and 

that  this  deponent  has  been  informed  by  S.  T.  of .  in  the  county  of 

,  that  the  said  defendant  C.  D.  is  a  (t)  non-resident  of  this  state, 

and  that  he  resides  in  the  state  of  Illinois ;  and  that  the  said  C.  O.  never 
was  a  resident  of  this  state,  [or  that  the  said  defendanfs  last  place  of 
residence  in  this  state  was  at  — ,  in  the  county  q/"— — ;]  which  in- 
formation this  deponent  believes  to  be  true. 

Sworn,  &c.  G.  B. 


No.  66. 

Affidavit  to  obtain  an  order  of  publication  where  defendant  resides  in 
this  state  but  is  absent  therefrom,  or  from  his  pierce  of  residence,  or  is 
concealed. 

See  Vol.  I.,  p.  93. 

[Commence  as  in  No.  2.]  G.  B.  Saratoga  Springs,  in  said  county, 
being  duly  sworn  saith  that  he  is  a  cleik  in  the  office  of  [or  that  he  is] 
the  complainant's  solicitor  in  the  cause ;  that  a  subpoBua  to  appear  and 
answer  has  been  duly  issued  out  of  and  under  the  seal  of  this  court,  di- 
rected to  the  defendant  0.  D.,  but  that  the  same  could  not  be  served 
upon  the  said  defendant  by  reason  of  the  absence  of  the  said  C.  D.  from 
[or  the  concealmtcnt  of  the  said  C.  D.  within]  this  state,  [or  the  contin- 
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ued  absence  of  the  said  C.  D.fram  his  place  of  residence,]  And  this  de- 
ponent further  says  that  the  said  defendant  is  an  actual  resident  of  this 
state,  and  that  he  resides  at  Troy,  in  the  county  of  Rensselaer,  where  he 
has  a  family  [or  where  he  boards  with  C.  M.\  (*)  And  that  [this 
deponent  is  informed  by  T.  F.  of  Troy  aforesaid^  and  believes  that]  the 
said  C.  D.  left  his  said  residence  about  the  1st  of  July  last,  to  £0  to 
Washington,  and  has  not  yet  returned,  and  is  not  expected  to  return 
until  about  the  1st  day  of  June  next. 

N.  B.  If  the  order  is  applied  lor  on  the  ground  of  the  defendant's 
being  concealed,  the  affidavit,  after  stating  his  residence  as  above,  should 
also  state  the  circumstances  which  induce  a  belief  that  the  defendant  is 
concealed — such  as  going  to  his  house  and  finding  it  locked  ;  or  that  his 
servants  refuse  admittance  to  those  who  inquire  for  him,  although  he  is 
at  home  ;  or  his  being  seen  only  at  night  \  or  his  admissions  to  some 
person  that  he  was  concealing  himself;  or  some  other  fact  which  will 
satisfy  the  court  that  he  is  actually  concealing  himself,  or  keeping  out 
of  the  way,  in  order  to  avoid  the  service  of  the  subpoena.  And  if  appli- 
ed for  on  account  of  his  continued  absence  from  his  place  of  residence, 
it  should  state  the  length  of  such  absence  and  the  circumstances  thereof, 
and  the  exertions  which  have  been  made  to  find  him  and  serve  the  sub- 
poena. 


No.  66. 

Affidavit  to  obtain  order  of  publication  where  defendants  last  known 
place  of  residence  was  in  this  state,  but  his  present  place  of  resi- 
dence cannot  be  ascertained* 

See  Vol.  I.,  p.  03. 

[As  in  No.  64  to  the  asterisk{*)]  this  deponent's  not  being  able  to 
ascertain,  on  diligent  inquiry,  the  present  place  of  residence  of  the  said 
defendant.  And  this  deponent  further  saith,  that  the  last  known  place 
of  residence  of  the  said  C.  D.  was  in  this  slate,  to  wit,  in  the  city  of 

Albany,  which  place  he  left  about years  ago,  since  which  time 

this  deponent  has  not  been  able  to  obtain  any  information  as  to  his  resi- 
dence, although  he  has  made  inquiries  of  the  former  neighbors  and  ac- 
quaintances of  the  said  C.  D.  and  such  of  his  known  relatives  as  would 
be  likely  to  be  knowing  to  his  present  place  of  residence. 
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No.  57. 
Order  of  publication  for  absent^  concealed^  w  non-resident  defendant. 

See  Vol.  I.,  p.  92. 

[At,  &c.  [as  in  No.  6.] 
[  Title  as  in  No.  2.] 

It  satisfactorily  appearing  to  this  court  that  the*  defendant  C.  D.  is 
a  non-resident  of  this  state,  [or,  is  a  resident  of  this  state,  but 
is  now  c  bsent  therefrom;  or,  from  his  place  of  residence  ;  or,  is  conceal- 
ed within  the  same  for  the  purpose  of  avoiding  the  service  of  process;  or, 
the  last  krimon  place  of  residence  of  the  defendant  C.  D.  was  in  this 
state,  but  that  his  present  place  of  residence  cannot  be  oscertaiTied,]  on 
motion  of  Mr.  N.  of  counsel  for  complainant,  it  is  ordered  that  the  said 
defendant  G.  D.  cause  his  appearance  in  this  cause  to  be  entered  within 
mrnths  from  the  date  of  this  order  ;  and  that  in  case  of  his  ap- 
pearance he  cause  his  answer  to  the  complainant's  bill  to  be  filed,  and 
a  copy  thereof  to  be  served  on  the  complainant's  solicitor,  within  forty 
days  after  service  of  a  copy  of  said  bill  and  notice  of  this  order,  and  in 
default  thereof,  that  the  said  bill  be  taken  as  confessed  by  the  said  de- 
fendant G.  D.  And  it  is  further  ordered  that  within  twenty  days,  the 
said  complainant  cause  a  notice  of  this  order  to  be  published  in  the  state 
paper  and  in  the  Saratoga  Sentinel ;  and  that  the  said  publication  be 
continued  in  each  of  the  said  papers  at  least  once  in  each  week,  for 
three  weeks  in  succession ;  or  that  he  cause  a  copy  of  this  order  to  be 
personally  served  on  the  said  defendant  G.  D.,  at  least  twenty  days  be- 
fore the  time  above  prescribed  for  his  appearance. 


No.  68. 

Petition  for  appointment  of  guardian  ad  litem  for  an  infant  after  publi" 

cation  of  an  order  to  appear. 

See  Vol.  I.,  p.  05. 

[Commence  as  in  No.  39.]  that  on  the day  of last,  an  order 

was  made  in  this  cause  requiring  the  defendant  G.  D.,  who  is  an  infant 
imder  the  age  of  twenty-one  years,  to  appear  and  answer  the  bill  of 
complaint  in  this  cause,  within  — —  months  from  the  date  of  said  order. 

And  your  petitioner  further  shows,  that  said  order  has  been  duly  pub- 
lished, as  directed  therein^  [as  will  appear  from  the  affidavits  hereto  an- 
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nexed;]  but  that  the  said  C.  D.  has  not  appeared,  nor  caused  a  guardian 
ad  litem  to  be  appointed  to  defend  this  suit ;  nor  hath  any  application 
for  that  purpose  been  made  by  or  on  behalf  of  said  C.  D.  to  the  knowl-  . 
edge  or  belief  of  your  petitioner. 

Your  petitioner  therefore  prays  that of ,  a  solicitor  of  this 

court,  may  be  appointed  the  guardian  ad  litem  of  the  said  infant  defen- 
dant, to  appear  and  defend  the  interests  of  said  infant  in  this  suit. 
[Jurat,] 


No.  59. 
Affidavit  of  publication  of  notice  of  order  to  appear, 

S6e  Vol.  l.,p.  94. 

[Commence  as  in  No.  2.]  That  he  is  the  printer  [or  foreman  or 
principal  clerk,  in  the  office  of  the  printer,]  of  the  Saratoga  Sentinel. 
That  a  notice  of  which  the  annexed  is  a  copy,  has  been  published  in 
said  paper  once  at  least  in  each  week,  for  three  weeks  in  succession, 
commencing  on  the day  of last. 


No.*  60. 
Affidavit  of  defendants  non-appearance. 

See  Vol.  I.,  p.  95. 

[Commence  as  in  No,  2.]  J.  E.,  the  solicitor  for  the  complainant} 
being  duly  sworn  deposeth  and  saith  that  he  has  not  received  any  non 
tice  that  an  appearance  has  been  entered  in  this  cause  by  or  on  behalf  01 
the  defendant  C.  D.,  nor  has  the  appearance  of  the  said  C.  D.  been  en* 
tered  to  the  knowledge  or  belief  of  this  deponent. 


No.  61. 

Order  taking  bill  as  confessed,  and  directing  a  reference^  after  pubHca- 

tion  of  notice  of  order  to  appear* 
See  Vol.  I.,  p.  94. 

At,  &^.  [as  in  No.  6.] 
[Title  as  in  No.  2.] 

On  filing  due  proof  of  publication  of  notice  of  the  order  requiring  the 
defendant  C.  D.  to  appear  and  answer  the  bill  in  this  cause,  [or,  oh  filing 
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due  proof  of  service  of  the  order  requiring  the  defendant  C.  D.  to  appear 
and  answer  the  bill  in  this  cause^  and  the  time  limited  in  said  order 
having  expired,  and  on  reading  and  filing  due  proof  that  said  defendant 
C.  D.  has  not  appeared ;  on  motion  of  J.  E.,  solicitor  for  complainant 
it  is  ordered,  thai  the  bill  of  complaint,  which  is  filed  in  this  cause,  be 
and  the  same  is  hereby  taken  as  confessed  by  said  defendant  G.  B.  And 
it  is  further  ordered  that  it  be  referred  to  one  of  the  masters  of  this 
court  residing  in  the  county  of  Saratoga,  to  take  proof  of  the  facts  and 
circumstances  stated  in  said  bill.  And  that  the  said  master  do  examine 
the  complainant  on  oath  as  to  any  payments  that  may  have  been  made 
to  liim,  or  to  any  person  for  his  use,  on  account  of  the  demand  men- 
tioned in  the  bill  in  this  cause,  and  which  ought  to  be  credited  on  such 
demand.  And  that  the  said  master  compute  and  ascertain  the  amount 
actually  due  to  the  complainant  from  the  said  defendant,  including  in- 
terest thereon  to  the  date  of  his  report.  And  that  the  said  master  re- 
port such  proofs  to  the  court ;  and  also  that  he  report  upon  the  other 
matters  hereby  referred  to  him,  with  all  Convenient  speed. 


CHAP-   VI. 


THE  DEFENCE  TO  A  SUIT. 


No.  62. 
Order  that  complainant  deliver  copy  bill. 

See  Vol.  I.,  p.  100. 

[At|  &c.  as  in  No.  6.] 
[TKtle  as  in  No.  2.] 

On  reading  and  filing  due  proof  that  the  appearance  of  the  defendant 
has  been  entered  in  this  cause,  on  motion  of  Mr.  E.  of  counsel  for  said 
defendant,  ordered  that  the  complainant  deliver  a  copy  of  the  bill  of 
complaint  in  this  cause  to  said  solicitor  of  the  de£n[idant  within  twenty 
days  after  service  of  notice  of  this  order,  or  that  in  default  thereof  said 
bill  be  dismissed  with  costs. 
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No-  63. 

Affidavit  of  noii -deliver j/  of  bill. 
[  7%tle  of  cause,] 

[Commence  as  in  No.  2.]    J.  E.,  solicitor  for  the  defendant  C.  D., 

being  duly  sworn,  deposeth  and  saith,  that  on  the day  of last 

he  personally  served  upon  C.  D.  M.,  solicitor  for  the  complainant  in  this 

cause,  a  notice  of  the  order  of  this  court  made  on  the day  of , 

requiring  him  to  deliver  a  copy  of  the  bill  of  complaint  in  this  cause 
within  twenty  days  after  such  service  ;  [or,  a  notice^  of  which  the  an- 
nexed is  a  true  copt/j]  but  that  no  copy  of  such  bill  has  as  yet  been 
served  upon  this  deponent. 


No.  64. 

Order  dismissing  suit  for  non-delivery  of  a  copy  of  bill 

At,  &c.  [as  in  No,  6.] 
[  Title  as  in  No.  2.] 

On  reading  and  filing  due  proof  of  the  service  upon  the  complainant's 
solicitor,  more  than  twenty  days  since,  of  notice  ^f  the  order  of  this 

court,  made  on  the day  of last,  requiring  the  complainant  to 

deliver  to  the  defendant's  solicitor  a  copy  of  the  bill  of  complaint  in  this 
cause  within  twenty  days  after  service  of  such  notice,  or  that  in  default 
thereof  said  bill  be  dismissed  with  costs,  and  that  no  copy  of  such  bill 
has  been  served  upon  the  defendant's  solicitor ;  on  motion,  &c.  ordered 
that  the  bill  in  this  cause  be  dismissed  with  costs,  to  be  paid  by  the  com- 
plainant, for  want  of  prosecution. 


No.  65. 

Exceptimis  to  bill  for  scandal  and  impertinence. 

See  Vol.  l.,p.  101. 

Exceptions  taken  by  C.  D.  defendant,  [impleaded 
with  others]  to  the  bill  of   complaint  of  A.  B.  com- 
plainant, filed  against  him  [or  them.] 
First  exception. — For  that  the  allegation  in  the  5th,  6th  and  7th  lines 
of  the  3d  folio  of  the  said  bill,  in  the  words  following,  to  wit : 
Vol.  II.  51 
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[insert  matter  objected  to]  is  impertinent  and  ought  to  be  ex- 
punged. 
Second  excepiion,^Tox  that  the  allegations  in  the  said  bill  commencing 
with  the  word  "that"  in  the  first  line  of  the  10th  foli#  and  end- 
ing with  the  word  "  orators"  in  the  5th  line  of  the  12th  folio 
thereof,  are  scandalous  and  impertinent,  and  should  be  expunged. 
In  all  which  particulars  the  said  defendant  [impleaded  cls  aforesaid] 
humbly  insists  that  the  said  complainant's  said  bill  of  complaint  is  irrel- 
evant, impertinent  and  scandalous :  wherefore  the  said  defendant  [im- 
pleaded as  aforesaid]  doth  except  thereto,  and  humbly  prays  that  the 
impertinence  and  scandal  of  the  said  bill  of  complaint,  excepted  to  as 
aforesaid,  may  be  expunged  with  costs. 

W.  A.  B.,  Sol'r  for  defendant. 
W.  W.,  of  counsel. 


No.  66. 
Order  for  production  of  a  paper  by  complainant. 

m 

See  Vol.  I.,  p.  101. 

[At,  &c,  as  in  No,  6.] 
[  Title  as  in  No.  2.] 

On  reading  and  filing  the  petition  of  the  defendant  C.  D.,  praying  for 
the  production  and  insj^ection  of  the  deed  mentioned  in  the  complain- 
ant's bill  as  having  been  executed  by  T.  S.  M.  to  H.  D.,  and  dated  the 

-^—  day  of ,  and  which  is  admitted  by  the  complainant,  in  his  bill, 

to  be  in  his  possession,  before  he  shall  be  compelled  to  answer  said  bill ; 
and  on  hearing  Mr.  N.  in  support  of  said  petition  and  Mr.  E.  in  opposi- 
tion thereto,  it  is  ordered  that  the  complainant  do  within  ten  days  pro- 
duce the  said  deed  to  the  register  \or  clerk]  of  this  court,  and  leave  the 
same  with  him,  for  the  inspection  of  the  said  defendant ;  that  the  said  de- 
fendant be  permitted  to  examine  and  inspect  the  same  ;  and  that  he  have 
twenty  days  time  to  answer  said  bill  after  the  said  deed  shall  have  been 
so  produced. 


No.  67. 
Petition  to  obtain  security  for  costs. 

See  Vol.  J.,  p.  102. 

Commence  as  in  No.  39,  to  the  asterisk j  {*)]  he  has  caused  his  ap- 
pearance to  be  entered  in  this  cause,  and  notice  thereof  to  be  served  on 


^■■i^^V^BBlWI  I 
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the  complainant's  solicitor.    And  your  petitioner  further  shows  that  the 
complainant  in  this  suit  is  a  non-resident  of  this  state,  [to  wity  a  resident 

of  the  state  of .] 

Your  petitioner,  therefore,  prays  that  the  said  complainant  may  file 
security  for  the  costs  in  this  cause,  within  — •—  days,  or  that  his  bill  be 
dismissed  with  costs ;  and  that  in  the  meantime,  and  until  such  security 
is  filed,  all  proceedings  on  the  part  of  the  complainant  be  stayed.  And 
your  petitioner,  &c. 


No.  68. 

Order  far  security  for  costs. 

At,  &c.  [flw  in  No.  6.] 
[  Title,  as  in  No.  2.] 

On  reading  and  filing  the  petition  of  the  defendant  C.  D.  duly  veri- 
fied, [and  on  reading  and  filing  the  affidavit  of  A.  B.  in  opposition 
thereto]  and  on  motion  of  Mr.  N.,  of  counsel  for  the  defendant, 
\and  on  hearing  Mr.  J.  in  opposition,]  ordered  that  the  complain- 
ant in  this  cause  do,  within days  after  service  of  notice  of 

this  order,  give  security  for  the  payment  of  the  costs  that  may 
be  incurred   by  the  defendant  C.  D.   in  this  suit,  by  executing  a 

bond  to  the  said  defendant  in  the  penalty  of  $ with  two  sufficient 

sureties  to  be  approved  of  by  the  register  [or,  a  master,]  of  this  court 
and  filed  in  his  office,  conditioned  to  pay,  on  demand,  all  costs  that  may 
be  awarded  to  said  defendant  in  this  suit ;  and  that  such  sureties  justify 
if  excepted  to  by  the  said  defendant.  And  it  is  further  ordered  that  if 
such  security  be  not  filed  within  the  time  above  limited  the  defendant 
may  apply  to  dismiss  the  bill  in  this  cause  without  further  notice.  And 
it  is  further  ordered  that  all  proceedings  in  this  cause  on  the  part  of 
said  defendant  be  stayed  until  such  security  be  filed. 


No.  69. 
Bond  for  costs. 

[As  in  No,  8,  to  the  asterisk,  (*)  except  that  it  is  made  binding  upon 
the  sureties  as  well  as  the  defendant,  and  is  pat/able  to  the  complainant^ 
instead  of  the  sheriff,] 

Whereas,  by  an  order  of  the  court  of  chancery  of  the  state  of  New- 
York,  bearing  date  the day  of last,  made  in  a  suit  wherein 
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the  above  named  A.  B.  is  complainant,  and  the  above  named  G.  D.  de* 
fendant,  it  was  ordered  that  the  said  A.  B.  should  give  security  for  the 
payment  of  the  costs  which  might  be  incurred  by  the  said  C.  D.  in  that 

suit,  by  executing  a  bond  to  him  in  the  penalty  of  $ with  two  suf" 

ficient  sureties,  conditioned  to  pay,  on  demand,  all  costs  that  might  be 
awarded  to  said  defendant  in  said  suit ;  as  by  such  order  will  more  ful- 
ly appear.  Now,  the  condition  of  this  obligation  is  such,  that  if  the 
said  A.  B.  shall  well  and  truly  pay,  or  cause  to  be  paid  to  the  said  C. 
D.,  on  demand,  all  costs  that  shall  be  awarded  to  him  in  the  above  men- 
tioned suit,  then  this  obligation  to  be  void ;  otherwise  to  be  and  remain 
in  full  force  and  virtue. 


No.  70. 
Notice  of  filing  bond  for  costs. 

[  Title  of  cause.'\ 
Sir: 
You  will  please  take  notice  that  security  for  costs  in  this  cause 
has  this  day  been  filed  in  the  office  of  the  register  of  this  court — to  wit, 

the  bond  of  the  complainant  in  the  penalty  of  $ ,  with  J.  B.  and 

T.  F.  as  sureties. 


Dated ,  1843. 

W.  A.  B.,  Esq.  ) 
Sol.  for  deft.       \  C.  M.  D.,  Sol.  for  comp't. 


To  W.  A.  B.,  Esq.  )  Yours^  &c. 


No.  71. 
Notice  of  excepting  to  bond  for  costs* 

[  Title  of  cause.] 
Sir: 
You  will  please  take  notice  that  the  sufficiency  of  the  sureties  in 
the  bond  for  costs  filed  in  this  cause,  is  excepted  to. 

To  C.  M.  D.,  Esq., )  Yours,  &c. 

Sol.  f  orcomp't.    \  W.  A.  B.,  Sol.  for  deft. 
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No.  72. 

Affidavit  of  jtistiJiccUion  by  sureties  in  band  for  costs. 

See  Vol.  I.,  p.  104. 

[Commence  as  in  No.  2.]  S.  N.,  of  the  town  of  Saratoga  Springs, 
merchant,  and  J.  M.,  of  the  same  place,  hatter,  being  severally  sworn 
depose  and  say,  and  first  the  said  S.  N.,  for  himself,  saith  that  he  is  a 
resident  of  the  town  and  county  aforesaid,  and  a  householder  there,  and 

that  he  is  worth  the  sum  of  $ [double  the  penalty  of  the  bond]  over 

and  above  all  just  debts  and  responsibilities  ;  and  the  said  J.  M.,  for 
himself,  saith  that  he  [in  same  form  as  above.] 

Sworn,  &c.  S.  N. 

J.  M. 


No.  73. 
General  demurrer  to  whole  biU,  for  want  of  equity » 

See  Vol.  f.,  p.  105. 

The  demurrer  of  C.  D.;  defendant,  to  the 
bill  of  complaint  of  A.  B.,  complainant. 
This  defendant,  [or,  these  defendants  respectively^]  by  protestation, 
not  confessing  or  acknowledging  all  or  any  of  the  matters  and  things 
in  the  said  complainant's  bill  to  be  true,  in  such  manner  and  form  as 
the  same  are  therein  set  forth  and  alleged,  (*)  doth  [or,  do]  demur 
thereto,  and  for  cause  of  demurrer  showeth  [or  show]  (t)  that  the  said 
complainant  hath  not,  in  and  by  his  said  bill,  made  or  stated  such  a  case 
as  doth  or  ought  to  entitle  him  to  any  such  discovery  or  relief  as  is  there- 
by sought  and  prayed  for,  from,  or  against  this  defendant  [or,  these  de^ 
fendants  ;]  wherefore  this  defendant  [or  these  defendants]  demands  the 
judgment  of  this  honorable  court  whether  he  shall  be  compelled  to  make 
any  further  or  other  answer  to  the  said  bill  or  any  of  the  matters  and 
things  therein  contained,  and  prays  to  be  hence  dismissed  with  his  rea* 
sonable  costs  in  this  behalf  sustained. 

J.  E.,  sol.  for  deft. 
W.  H.,  of  counsel. 
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No.  74. 
Demurrer  to  part  of  bill  only. 

See  Vol,  I.,  p.  106. 

[As  in  No.  73  to  the  asterisk  (*)]  as  to  so  much  and  to  such  parts  of 
the  said  bill  as  seeks  that  this  defendant  may  answer  and  set  fortti 
whether,  &c.;  and  whether,  &c. ;  and  prays  [if  relief  be  prayed]  doth 
demur,  and  for  cause  of  demurrer  sheweth  that  [5/0/0  causes  of  demurt^er.\ 
Wherefore,  and  for  divers  other  errors  and  imperfections  appearing  in 
the  said  bill,  this  defendant  prays  the  judgment  of  this  honorable  court 
whether  he  shall  be  compelled  to  make  any  answer  to  such  part  of  the 
said  bill  as  is  so  demurred  unto  as  aforesaid,  and  prays  [as  in  No.  73.] 


No.  75. 

Demurrer  for  want  af  parties, 

[As  in  No.  73  to  the  (t)]  that  it  appears  by  the  said  complainant's 
said  bill  that  J.  M.  therein  named  is  a  necessary  party  to  said  bill ;  in- 
asmuch as  it  is  therein  stated  that  E.  M.,  the  testator  in  the  said  bill 
named,  did  in  his  lifetime,  by  certain  conveyances  made  to  the  said  J.  M., 
in  consideration  of  the  sum  of  $ ,  convey  to  him,  by  way  of  mort- 
gage, certain  estates  in  the  said  bill  particularly  mentioned  and  described, 
for  the  purpose  of  paying  the  said  testator's  debts  and  legacies  ;  but  the 
said  complainant  hath  not  made  the  said  J.  M.  a  party  to  the  said  bill. 
Wherefore  [as  in  No.  73.] 


No.  76. 

Demurrer  for  multifariousness. 

[As  in  No.  73  to  the  (t)]  that  it  appears  by  the  said^bill  that  the 
same  is  exhibited  by  the  said  complainant  against  this  defendant  and 
T.  N.,  W.  P.  and  N.  W.,  as  defendants  thereto,  for  several  distinct  mat- 
ters and  causes,  in  many  whereof,  as  appears  by  the  said  bill,  this  de- 
fendant is  in  no  way  interested ;  and,  by  reason  of  such  distinct  matters, 
the  said  bill  is  drawn  out  to  a  considerable  length,  and  this  defendant  is 
compelled  to  take  a  copy  of  the  whole  thereof;  and  by  joining  distinct 
matters  together  which  do  not  depend  on  each  other,  the  proceedings  in 
the  progress  of  the  said  suit  will  be  intricate  and  prolix,  and  this  defen- 
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dant  put  to  unnecessary  charges  and  expenses,  in  matters  which  in  no 
way  relate  to  or  concern  him.    Wherefore  [as  in  No.  73.] 


No.  77. 
Demurrer  coupled  with  an  answer. 

See  Vol.  I.  p.  108. 

In  Chancery. 

Before  the  Chancellor. 

The  joint  demurrer  of  the  defendants  C.  D.  and 
E.  F.,  defendants,  to  part,  and  their  joint  and  several 
answers  to  the  residue  of  the  bill  of  complaint  of 
A.  B.,  complainant. 
[Proceed  as  in  No.  73  to  the  ast€risk{*),  then  pursue  No.  74]  and  as 
to  the  residue  of  the  said  bill,  these  defendants,  not  waiving  their  said 
demurrer,  but  relying  thereon,  and  saving  and  reserving  to  themselves 
now,  and  at  all  times  hereafter,  all  and  all  manner  of  benefit  and  advan- 
tage of  exception  which  can  or  may  be  had  to  the  residue  of  the  said 
bill  of  complaint,  for  answer  thereto,  or  to  so  much  thereof  as  these  defen- 
dants are  advised  is  in  any  wise  material  or  necessary  for  them  to  an- 
swer unto,  answer  and  say,  that  &c. 


No.  78. 

Plea. 

SeeVol.  L,  p.  114. 

In  Chancery. 
Before  the  Chancellor. 

The  plea  of  C.  D.  the  defendant  to  the  bill  of  com- 
plaint of  A.  B.  complainant. 
This  defendant  [or  these  defendants  respectively]  by  protestation  not 
confessing  or  acknowledging  all,.or  any,  of  the  matters  and  things  in  the 
said  complainant's  bill  of  complaint  mentioned  and  contained  to  be  true, 
in  such  sort,  manner  and  form  as  the  same  are  therein  set  forth  and  al- 
leged for  plea  to  the  whole  of  the  said  bill  [or  to  so  much  and  such  part 
of  the  said  bill  as  prays^  ^c.  or  seeks(^)  a  discovery  from,  this  defendant 
whether,  ^•c]  says  that  (t)  &c.  Therefore  this  defendant  doth  plead  the 
said  [act  of  the  legislaturey  want  of  proper  parties,  orrelease^  ^c.  in  bar.] 
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to  the  said  complainant's  bill  [or  to  so  much  of  the  said  bill  as  is  hereinbe-' 
fore  particularly  mentioned] ;  and  prays  the  judgment  of  this  honorable 
court  whether  he  should  be  compelled  to  make  any  further  answer  to 
the  said  bill]  or  to  so  much  of  the  said  biU  €is  is  hereinbefore  pleaded  to] ; 
and  prays  to  be  hence  dismissed  with  his  reasonable  costs  and  charges 
in  this  behalf  most  wrongfully  sustained. 

C.  M.  D.,  Sol.  for  deft. 

J.  E.,  of  counsel. 

No.  78. 

Plea  of  former  suit  pending. 

[As  in  the  last  form  to  the  (t)]  on  (he  — ♦—  day  of ,  in  the  year 

1842,  the  said  present  complainant  exhibited  his  bill  of  complaint  in 
this  honorable  court  against  this  defendant  and  one  T.  Y.,  for  an  account 
of  the  moneys  raised  by  the  sale  of  the  said  farm  and  personal  property 
in  the  said  complainant's  present  bill  mentioned,  and  claiming  such 
shares  and  proportions  thereof,  and  such  rights  and  interests  therein  as 
he  now  claims  by  his  present  bill ;  and  praying  relief  against  this  defen- 
dant  in  the  same  manner,  and  for  the  same  matters,  and  to  the  same  ex^ 
tent,  as  the  said  complainant  now  prays  by  his  said  present  bill ;  and 
this  defendant  and  the  said  T.  Y.  appeared  and  put  in  their  answer  to 
the  said  former  bill,  and  the  said  complainant  replied  thereto,  and  wit-* 
nesses  were  examined  on  both  sides,  and  the  said  former  bill  and  the 
several  proceedings  in  the  said  former  cause,  as  this  defendant  avers, 
now  remain  depending  ttnd  as  of  record  in  this  honorable  court,  the  said 
cause  being  yet  undetermined  and  undismissed ;  all  which  said  several 
matters  and  things  this  defendant  doth  aver,  and  pleads  the  said  former 
bill,  answer,  and  the  several  proceedings  in  the  said  former  suit,  in  bar 
to  the  said  complainant's  present  bill ;  and  demands  the  judgment  of  this 
honorable  court  whether  he  shall  be  put  to  make  any  further  or  other 
answer  thereto ;  and  prays  to  be  hence  dismissed  with  his  costs  and 
charges  in  this  behalf  sustained^ 


No.  79. 
Plea  of  want  of  proper  parties, 

[As  in  No.  78  to  the  asterisk{*)]  an  account  from  this  defendant  ^ 
executor  and  heir  at  law  of  H.  D.  deceased,  in  the  said  bill  named,  for 
what  remains  due  and  owing  upon  the  bond  in  the  said  bill  mentioned, 


APPENDIX  OF  PRECEDENTS.  409 

bearing  date  the day  of ,  1840,  and  payment  by  this  defen- 
dant, as  such  executor  and  heir  at  law  of  the  said  H.  D.  deceased,  of 
what  shall  be  found  due  on  taking  such  account,  this  defendant  doth 
plead  thereto,  and  for  plea  saith  that  no  part  of  the  sum  of  $2000  for 
securing  the  repayment  whereof  the  said  bond  was  executed,  was  paid 
to  or  received  by  the  said  H.  D.,  but  that  the  whole  was  paid  unto 
A.  H.,  in  the  said  bond  and  in  the  said  bill  also  named,  and  received  by 
him  for  his  sole  use,  and  that  the  said  H.  D.  was  only  a  surety  for  the 
said  A.  H.,  and  that  the  said  complainant  afterwards  accepted  a  compo- 
sition for  what  he  alleged  to  be  due  on  the  said  bond,  from  the  said 
A.  H.  without  the  privity  of  the  said  H.  D.  in  his  lifetime,  or  cf  this  de- 
fendant since  the  death  of  the  said  H.  D.,  which  took  place  on  or  about 
the day  of ,  as  in  the  said  bill  mentioned  :  since  which  no  de- 
mand has  been  made  on  this  defendant  for  any  money  alleged  to  be  due 
on  the  said  bond ;  and  that  the  said  A.  H.  died  several  years  ago  seised 
and  possessed  of  considerable  real  and  personal  estate ;  and  that  his  heir 
at  law,  or  the  devisee  of  his  real  estate,  and  also  the  representative  of 
his  personal  estate,  ought  to  be,  but  are  not,  made  parties  to  the  said 
bill.    Therefore  [conclude  cis  in  No.  78.] 


No.  80. 

Plea  coupled  with  an  answer. 

Is  the  same,  mutatis  mutandis,  as  a  demurrer  coupled  with  an  answer. 
See  No.  77. 


No.  81. 

Replication  to  plea. 

See  Vol.  I.,  p.  119. 

Is  the  same  as  the  replication  to  an  answer,  which  will  be  given  here*^ 
after,  with  the  variation  of  substituting  the  word  "  plea"  for  *'  answer,'' 
wherever  the  latter  word  occurs. 

ToL.  n.  B2 
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No.  82. 
Order  of  reference  of  fled  of  former  suit  pending.  . 

See  Vol.  I.,  p.  126. 

At,  &c.  [as  in  No.  6.] 

[  Title  as  in  No.  2.] 

On  filing  a  plea  in  this  cause  averring  that  there  is  a  former  suit  de- 
pending in  this  court  for  the  same  matters  as  are  involved  in  the  present 
suit  and  on  motion  of  Mr.  D.,  of  counsel  for  the  defendant,  ordered 
that  it  be  referred  to  one  of  the  masters  of  this  court  residing  in  the 
county  of  S.  to  look  into  the  bill  and  the  plea  in  this  cause,  and  the  bill 
in  the  said  plea  alleged  to  have  been  exhibited  by  the  complainant  against 
the  defendant  previous  to  the  commencement  of  this  suit,  and  into  the 
other  pleadings  and  proceedings  therein,  and  to  report  whether  the  said 
plea  is  true. 


No.  83. 

Order  directing  plea  to  stand  for  an  answer. 

See  Vol.  I.,  p.  133. 

At,  &c.  [as  in  No.  6.] 
[Title  of  cause.] 

The  plea  of  the  defendant  C.  D.  to  the  bill  of  complaint  in  this  caiise 
having  heretofore  come  on  to  be  argued,  and  counsel  on  both  sides  hav- 
ing been  heard  thereupon,  it  is  ordered  that  the  said  plea  do  stand  for 
an  answer,  with  liberty  to  the  complainant  to  except  thereto. 


No.  84. 

Answer  to  a  biU  brought  on  by  an  infant  against  executors  for  a  legacy* 

[See  No.  l-l 
See  Vol.  I.,  p.  UO. 
In  Chancery. 
Before  the  Chancellor. 

The  joint  and  several  answers  of  C.  D.  and  E.  F., 
[two  of  the]  defendants  to  the  bill  of  complaint 
of  A.  B.  an  infant,  by  J.  B.|  his  father  and  next 
friend,  complainant. 
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These  defendants  now  and  at  all  times  hereafter  saving  and  reserving 
to  themselves  all  manner  of  benefit  and  advantage  of  exception  to  the 
many  errors  and  insufficiencies  in  the  complainant's  said  bill  of  complaint 
contained,  for  answer  thereunto,  or  unto  so  much  or  such  parts  thereof 
as  thesg  defendants  are  advised  is  material  for  them  to  make  answer 
imto,  tbey  answer  and  say,  (*}  they  admit  that  J.  S.,  in  the  complainant's 
bill  named,  did  duly  make  and  execute  such  last  will  and  testament 
in  writing,  of  such  date,  and  to  such  purpose  and  effect,  as  is  in  the 
complainant's  said  bill  of  complaint  mentioned  and  set  forth,  and  did 
thereby*bequeath  to  the  complainant  A.  B.  such  legacy  of  five  hundred 
dollars,  in  the  words  for  that  purpose  mentioned  in  the  said  bill,  or, 
words  to  a  like  purport  or  effect.  - 

And  these  defendants  further  answering  say,  tliat  they  admit  that  the 
said  testator  died  .on  or  about  the  25th  day  of  October,  1842,  withont 
revoking  or  altering  the  said  will.  And  these  defendants  further  answer- 
ing admit  that  they,  these  defendants,  sometime  afterwards,  to  wit,  on 
or  about  the  first  day  of  November,  1842,  duly  proved  the  said  will  be- 
fore Moses  Patten,  the  surrogate  of  the  county  of  Albany,  and  took 
upon  themselves  the  biurthen  of  the  execution  thereof.  And  these  de- 
fendants are  ready  to  produce  the  said  probate  as  this  honorable  court 
shall  direct. 

And  these  defendants  further  answering  admit,  that  the  said  complain- 
ant A.  B.,  by  his  said  father  and  next  friend,  did  several  times  since  the  said 
legacy  of  five  hundred  dollars  became  payable,  apply  to  these  defendants, 
to  have  the  said  legacy  paid  or  secured  for  the  benefit  of  the  said  com- 
plainant, which  these  defendant  .declined  by  reason  that  the  said  com- 
plainant was,  and  still  is,  an  infant,  under  the  age  of  twenty-one  years — 
wherefore  these  defendants  could  not,  as  they  are  advised,  be  safe  in 
making  such  payment,  or  in  securing  the  said  legacy,  in  any  manner,  for 
the  benefit  of  the  said  complainant,  except  by  the  order  and  direction 
and  under  the  sanction  of  this  honorable  court. 

And  these  defendants  further  answering  say,  that  by  virtue  of  the  said 
will  of  the  said  testator,  they  possessed  themselves  of  the  real  and  per- 
sonal estate,  goods,  chattels,  and  effects  of  the  said  testator,  to  a  con- 
siderable amount ;  and  do  admit  that  effects  of  the  said  testator  are  come 
to  their  hands  sufficient  to  satisfy  the  complainant's  said  legacy,  and 
which  assets  they  admit  to  be  subject  to  the  payment  thereof,  and  are 
willing  and  desirous,  and  do  hereby  offer  to  pay  the  same  as  this  hon- 
orable court  shall  direct,  being  indemnified  therein.(t)  And  these  de- 
fendants deny  all  unlawful  combination  and  confederacy  in  the  said  bill 
charged  ;  without  that,  any  other  matter  or  thing  material  or  necessary 
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for  these  defendants  to  make  answer  unto,  and  not  herein  or  hereby  well 
or  sufficiently  answered  unto,  confessed  or  avoided,  traversed  or  denied 
is  true,  to  the  knowledge  or  belief  of  these  defendants.  All  which  mat- 
ters and  things  these  defendants  are  ready  to  aver,  maintain,  and  prove, 
as  this  honorable  court  shall  direct  ;  and  humbly  pray  to  be  heoce  dis- 
missed, with  their  reasonable  costs  and  charges  in  that  behalf  most 
wrongfully  sustained. 

CD. 
C.  M.  D.,  solicitor  for  defendant. 
X  E.,  of  counsel. 

[Jurat.    See  Vol.  I.,  p.  44,  and  Rule  18.] 

TITLES  OF   ANSWERS. 

By  an  infant.]  The  answer  of  C.  D.,  an  infant  under  the  age  of 
twenty-one  years,  by  J.  E.,  his  guardian,  [one  of  the]  defendant  [s]  to 
the  bill  of  complaint  of  A,  B.  complainant. 

By  a  single  defendant.]  The  answer  of  C.  D.  defendant,  to  the  bill 
of  complaint  of  A.  B.  complainant. 

Joint  answer  by  adults  and  infants.]  The  joint  and  several  answer  of 
P.  H.  and  R.  his  wife,  and  of  D.  V.  and  C.  R.,  infants,  under  the  age 
of  twenty-one  years,  by  G.  M.  D.,  their  guardian,  defendants  to  the  bill 
of  complaiot  of  A,  B,  complainant. 

Where  the  bill  misstates  the  names  of  defendants.)  The  joint  and 
several  answer  of  J,  D.,  in  the  bill  called  W.  D.,  and  of  C,  C,  in  the  bill 
called  G.  F.,  defendants,  to  the  bill  of  complaint  of  A.  B.  complainant. 

By  husband  and  wife.]  The  joint  answer  of  O.  D.  and  S.  his  wife, 
defendants,  &c. 

By  a  lunatic  or  idiot.]    The  joint  answer  of  C.  D.  a  lunatic,  [or  idiot^ 
or  an  habitual  drunkard^]  by  J.  T.  his  guardian  ad  litem,  and  J.  T.  com-  . 
mittee  of  the  said  C.  D.,  defendants  to  the  bill  of  complaint,  d&c. 

• 

COMMENCEMENTS    OP   ANSWERS* 

Joint  answer!]  These  defendants  [as  in  [No.  84  to  the  asteriski^)] 
each  answering  for  himself,  and  not  the  one  for  the  other,  jointly  and 
severally  answer  and  say,  that,  &c.  and  these  defendants  deny  all,  ifcc. 

By  an  infant.]    This  defendant  answering  by  his  said  guardian  saith 

that  he  is  an  infant  of  the  age  of years  or  thereabouts,  and  he 

therefore  submits  his  rights  and  interests  in  the  matters  in  question  in 
this  cause  to  the  protection  of  this  honorable  court ;  without  this, 
that,  &C. 
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By  a  formal  party  who  is  a  stranger  to  the  facts.]  This  defendant, 
saving  and  reserving  to  himself,  &c.  [as  in  No.  84.]  answers  and  says 
that  be  is  a  stranger  to  all  and  singular  the  matters  and  things  in  the  said 
complainant's  bill  of  complaint  contained,  and  therefore  leaves  the  com* 
plainant  to  make  such  proof  thereof  as  he  shall  be  able  to  produce ; 
without  this,  that,  &c.{a) 

CONCLUSIONS    OF   ANSWERS. 

Where  party  claims  the  same  benefit  of  defence  as  if  the  bill  had  been 
demurred  to  for  want  of  equity.]  And  this  defendant  submits  to  this 
honorable  court  that  all  and  every  of  the  matters  in  the  said  complain- 
ant's bill  mentioned' and  complained  of  are  matters  which  may  be  tried 
and  determined  at  law,  and  with  respect  to  which  the  said  complainant 
is  not  entitled  to  any  relief  from  a  court  of  equity  ;  and  this  defendant 
hopes  he  shall  have  the  same  benefit  of  this  defence  as  if  he  had  demur- 
red to  the  said  complainant's  bill.    And  this  defendant  denies,  &c. 


No.  85. 

Order  to  take  answer  without  oath,  or  signature. 

See  Vol.  I.,  pp.  142,  143. 

At,  dtc.  [as  in  No.  6.] 
[  TUle  as  in  No.  2.] 

On  reading  and  filing  the  written  consent  of  J.  E.,  solicitor  for  the 
complainant,  that  the  answer  of  the  defendant  C.  D.,  to  the  bill  in  this 
cause  to  be  taken  without  oath,  [or,  the  signature  of  the  said  C.  D.]  and  on 
motion  of  Mr.  F.^  solicitor  for  the  said  defendant,  ordered  that  the  an- 
swer of  the  said  defendant  may  be  put  in  without  oath,  [or,  being  signed 
by  the  said  C  D.]  ' 


No.  86. 
-  Petition  of  wife  for  leave  to  answer  separately  from  her  husband. 

See  Vol.  T.,  pp.  150,  151. 

[Commence  as  in  No.  39.]    The  petition  of  the  defendant  S.  D.,  wife 
of  the  defendant  0.  D.,  respectfully  showeth. 

That  the  complainant  in  this  suit  has  filed  his  bill  in  this  court  against 


(a)  This  i«  the  usual  answer  of  the  attorney  general. 
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your  petitioner  and  her  said  husband,  praying  in  substance  [insert  prayer 

of  bill ;]  that  your  petitioner  has  appeared  to  said  bill ;  and  that  her 

said  husband  resides  out  of  the  jurisdiction  of  this  court ;  [or,  has  left 

your  petitioner  and  lived  separatefrom  herforupwards  of years  last 

past,  and  that  he  now  lives  separate  and  apart  from  her. 

Your  petitioner  therefore  prajrs  that  she  may  be  authorized,  by  an  or. 

der  of  this  court,  to  put  in  her  answer  to  the  said  bill,  without  her  said 

husband.  S.  D. 

C.  M.  D.,  solicitor  and  of 
counsel  for  petitioner. 


No.  87. 

Order  for  wife  to  answer  separately. 

At,  &c.  [as  in  No.  6.] 
[  Title  of  cause.] 

On  reading  and  filing  the  petition  of  S.  D.,  wife  of  the  defendant  C. 
D.,  praying  for  leave  to  put  in  her  answer  in  this  cause  without  her  hus- 
band ;  and  on  motion  of  Mr.  D.  of  counsel  for  said  petitioner,  ordered 
that  the  said  S.  D.  be  at  liberty  to  put  in  her  answer  in  this  cause  sepa- 
rate from  her  said  husband. 


No.  88. 
Petition  for  an  interpreter  to  take  the  answer  of  a  foreigner. 

See  Vol.  I.,  p.  164. 

[Commence  as  in  No.  39.]  The  petition  of  A.  B.,  the  complainant 
iu  this  cause,  respectfullly  showeth,  That  the  defendant  CD.  has  enter- 
ed his  appearance  in  this  cause,  that  the  said  C.  D.  is  a  foreigner,  to  wit, 
a  native  of  France,  and  that  he  is  not  sufficiently  versed  in  the  English 
language  to  answer  in  that  tongue. 

And  your  petitioner  further  showeth,  that  he  is  informed  by  his  soli- 
citor,  and  believes,  that  the  said  C.  D.  has  not  as  yet  applied  to  this 
court  for  an  order  appointing  an  interpreter  to  enable  him  to  put  in  his 
answer  to  the  bill  in  this  cause,  to  the  'knowledge  or  belief  of  such 
solicitor. 

Your  petitioner  therefore  prays,  that ,  of,  &c.  may  be  appointed 

an  interpreter,  for  the  purpose  of  enabling  tHe  said  C.  D.  to  answer  said 
bill  of  complaint. 
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No.  89. 

Order  appointing  an  interpreter. 

At,  &c.  [as  in  No»  6. 
[TUle as  in  No.  2.] 
On  reading  and  filing  petition  of  the  complainant  in  this  caw^e,  and 

on  motion  of  Mr.  N.  of  counsel  for  said  complainant,  ordered  that 

of,  &c.  be  and  he  is  hereby  appointed  an  interpreter  to  enable  the  said 
C  D.  to  put  in  his  answer  to  (he  bill  of  complaint  filed  in  this  cause. 


No.  90. 

Oath  of  interpreter  to  the  answer  of  a  foreigner. 

[Title  of  catise.]  T.  F.,  of  the  city  of  Albany,  being  duly  sworn 
deposeth  and  saith,  that  he  is  well  acquainted  with  the  French  and  Engr 
lish  languages,  and  that  he  hath  truly  and  correctly  read  over  and  trans^ 
lated  to  the  defendant  the  bill  of  complaint  in  this  canse,  and  that  he  has 
also  read  over  to  the  defendant  the  translation  in  the  French  language 
of  the  answer  of  the  said  defendant  in  English,  hereto  annexed ;  and 
that  the  same  is  a  correct  translation  of  the  English  into  the  French  lan- 
guage ;  and  that  the  same  is  true  and  just,  to  the  best  of  his  ability  y 
which  said  answer  in  French  is  also  hereto  annexed. 


No.  .91. 
Jurat  as  to  answer  of  foreigner. 

The  defendant  G.  D.  being  a  foreigner,  and  unac- 
quainted with  the  English  language,  was,  on  this 

day  of .  1843,  sworn  to  the  above  answer 

by  the  ifiterpretation  of  ,  (who  was  duly  ap- 
pointed for  that  purpose,  and  who  was  previously 
sworn  by  me  truly  to  interpret  the  same ;)  and  be- 
ing so  sworn,  the  said  C.  D.  did  say  that  the  matters 
ccmtained  [as  in  the  ordinary  jurai.'\ 
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No.  92. 

Jurat  to  answer  of  an  illiterate  person. 

See  Vol.  I.,  p.  155. 

The  defendant  C.  D.  not  being  able  to  read  or 
write,  G.  H.,  the  solicitor  for  the  said  defendant,  was 
sworn  that  he  had  read  to  the  said  defendant  truly 
and  correctly,  the  above  answer,  and  that  he  appear- 
ed perfectly  to  understand  the  same ;  and  that  the 
said  C.  D.  had  affixed  his  mark  thereto  in  his  pres- 
ence ;  and  the  said  C.  D.  was  thereupon  sworn  that 
he  has  heard  the  said  answer  so  subscribed  by  him 
with  his  mark,  read,  and  knows  the  contents  thereof, 
[canclude  as  in  the  ordinary  form.] 


\ 


No.  93. 
Affidavit  to  obtain  a  commission  to  take  defedant^s  ansioer^ 

See  Vol.  I.,  p.  160. 

[Commence  as  in  No.  2.]  John  Jones,  the  solicitor  for  the  defendant 
C.  D.,  being  duly  sworn,  says  that  the  bill  in  this  cause  was  filed  against 
the  defendant  C.  D.  [and  others]  to  foreclose  a  mortgage ;  and  that  the 
appearance  of  the  said  C.  D.  has  been  entered  in  this  cause  and  notice 
thereof  served  on  the  complainant's  solicitor.  And  further,  that  the  said 
0.  D.  resides  out  of  this  state,  to  wit,  at  Cleaveland  in  the  state  of  Ohio. 


No.  94. 

Order  for  commission  to  take  answer  abroad. 

[At,  <fcc.  as  in  No»  6.] 
[Title  as  in  No.  2.] 

On  reading  and  filing  due  proof  that  the  defendant  G.  D.  has  appeared 
to  the  bill  in  this  cause,  and  that  be  resides  at  Gleaveland  in  the  state  of 
Ohio :  on  hearing  Mr.  G.  H.,  solicitor  for  the  said  defendant,  and  Mr. 
W.  A.,  solicitor  for  the  complainant,  [or,  an  reading  notice  of  this  mo- 
turn  and  proof  of  due  service  thereof  on  the  complainants  solicitor\ 
it  is  ordered  that  a  commission  issue  to  Cleaveland  aforesaid,  to  take  the 
answer  of  the  said  C.  D.  in  this  cause ;  and  that  such  commission  be  di- 
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rected  to  A.  C.  and  T.  S.  on  the  part  of  the  said  defendant,  and  to  J.  M. 
and  F.  W.  on  the  part  of  the  complainant.  And  it  is  further  ordered 
that  the  said  C.  D.  cause  the  said  commission  to  be  executed  and  returned 
within months  from  the  date  of  this  order. 


»No.  95. 
Commission  to  take  answers 

The  People  of  the  State  of  New- York,  by  the  grace  of  God, 
(L.  S.)     free  and  independent.    To  A.  C,  T.  S.,  J.  M.,  and  F.  W., 

of  Cleaveland  in  the  state  of  Ohio,  or  any  two  of  them, 
greeting :  Whereas  A.  B.  has  exhibited  his  bill  of  complaint  before  us, 
in  our  court  of  chancery,  against  C.  D.  [who  is  impleaded  with  others] ; 
and  whereas  we  have,  by  our  writ,  commanded  the  said  C.  D.  to  appear 
before  us  in  our  said  court  of  chancery,  at  a  certain  day,  to  answer  to 
the  said  bill :  Know  ye,  that  we  have  given  unto  you  or  any  three  or 
two  of  you,  full  power  and  authority,  at  such  a  day  and  place  as  you 
shall  think  fit,  to  go  to  the  said  C.  D.  if  he  cannot  conveniently  come 
unto  you,  and  take  his  answer  to  the  said  bill,  a^d  to  take  his  corporal 
oath  to  be  administered  by  you,  or  any  three  or  two  of  you,  to  the  said 
answer,  the  same  being  read  and  distinctly  written  on  paper,  and  when 
you  shall  have  so  taken  it,  you  are  to  send  the  same,  closed  up  under 
your  seals,  or  the  seal  of  any  three  or  two  of  you,  unto  us  in  our  said 
court  of  chancery,  without  delay,  wheresoever  it  shall  then  be,  together 
with  this  writ.    Witness  Reuben  H.  Walworth,  chancellor  of  the  state 

of  New-York,  on  the day  of ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  forty-three. 
G.  H.  Sol.  for  deft.  J.  M.  D.,  Register. 


No.  96. 

Instructions  to  commissioners  oti  a  commission  to  take  an  answer. 

[  TUle  as  in  No.  2.] 

Instructions  to  the  commissioners  appointed  to  take 
the  answer  of  G.  D.,  one  of  the  defendants. 
The  commissioners  on  the  part  of  the  defendant  named  in  the  accom- 
panying commission  must  give  six  days  notice  in  writing  to  the  com- 
missioners on  the  part  of  the  complainant,  of  the  time  and  place  of  exe« 
cuting  the  commission.    Such  notice  may  be  in  the  following  form: 
Vol.  II.  53 
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[Title  of  the  cause.]    "  Gent. :  You  are  hereby  notified^  that  the  com* 

mission  issued  out  of  the  court  of  chancery  of  the  state  of  New- York,  in 

the  above  entitled  cause,  directed  to  yourselres  and  the  subscribers,  and 

authorizing  us,  or  any  three  or  iwo  of  us,  to  take  the  answer  of  C.  D. 

the  defendant  therein,  will  be  executed  at  the  Cleaveland  Hotel,  kept  by 

N.  Y.,  on  the day  of instant,  at  ten  o'clock  in  the  forenoon. 

To  J.  M.  and  F.  W.,  commis-  /  A.  G.  f  r^  „ 

sioners  named  in  said  commission.  \  T.  S,  ^  Commissioners. 

On  the  day  appointed,  the  commissioners  are  to  meet  at  the  place  spe- 
cified in  the  notice,  attended  by  the  defendant  C.  D.  If  only  one  at- 
tends on  each  side  it  will  be  sufficient.  But  in  case  neither  of  the  com- 
missioners named  by  the  complainant  attends,  it  is  necessary  that  both 
of  these  named  by  the  defendant  should  be  present ;  because  the  answer 
cannot  be  taken  unless  two  at  least  attend. 

If  the  commissioners  of  one  party  only  attend,  they  may,'after  waiting 
until  six  o'clock  in  the  evening,  proceed  to  take  the  answer ;  but  not 
before. 

When  the  commissioners  are  ready  to  proceed,  the  answer  being  pro- 
duced, together  with  the  defendant,  and  the  commission  having  been 
opened,  one  of  the  commissioners  will  interrogate  the  defendant  as  fol- 
lows :  "  Have  you  heard  this  your  answer  read?  Do  you  know  the  con- 
tents thereof?  And  do  you  exhibit  it  as  your  answer  to  the  bill  of  com- 
plaint of  A.  B.  ?"  If  the  defendant  answers  in  the  affirmative,  he  must 
sign  his  answer,  and  the  following  oath  is  then  to  be  administered  to 
him  by  one  of  the  commissioners :  "  You  do  swear  [or  affirm]  that  you 
have  read  [or  heard  read]  this  yoiu  answer  subscribed  by  you,  and  that 
you  know  the  contents  thereof,  and  that  the  same  is  true  of  your  own 
knowledge,  except  as  to  the  matters  which  are  therein  stated  to  be  upon 
your  information  and  belief,  and  that  as  to  those  matters  you  believe  it 
to  be  true." 

Immediately  below  the  signature  of  the  defendant,  the  following  jurat 
is  to  be  written,  and  signed  by  the  commissioners : 

The  defendant  0.  D.,  on  the day  of ,  1843,  appeared  be- 
fore us  and  answered  that  he  had  read  [or  heard  read]  the  foregoing 
answer ;  and  he  signed  the  same  in  our  presence ;  and  was  thereupon 
sworn  [or  affirmed]  before  us,  that  he  had  read  [or  heard  read]  the  said 
answer,  and  knew  the  contents  thereof;  and  that  the  same  was  true  of 
his  own  knowledge,  except  as  to  the  matters  which  are  therein  stated  to 
be  on  his  information  and  belief,  and  that  as  to  those  matters  he  believed 
it  to  be  tnie. 

The  answer,  jurat,  (and  schedules,  if  any,)  are  then  to  be  annexed  to 


H(f 
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the  commission ;  and  the  return  must  be  endorsed  upon  the  commission, 
as  follows :  The  execution  of  this  commission  appears  in  a  certain 
schedule  \pT  sckedules\  hereto  annexed. 

A.  0.  ) 
'  T.  S.  y  Commissioners." 

J.M.  S 

This  return  must  be  signed  by  two  of  the  commissioners  at  least. 

The  commission,  together  with  the  schedules  and  these  instructions, 
must  then  be  tied  up  together  and  enclosed  in  an  envelope ;  which  must 
be  sealed  by  the  commissioners  and  directed  to  John  M.  Davison,  regis- 
ter of  the  court  of  chancery,  Albany — the  names  of  the  commissioners 
being  also  written  upon  the  outside  of  the  envelope,  opposite  the  seals. 

If  the  commission  cannot  be  brought  to  the  office  of  the  register  by 
one  of  the  commissioners,  it  should  be  delivered  by  the  commissioners 
to  a  messenger,  who  will  bring  the  same ;  and  who  will  be  required  to 
swear  that  he  received  it  from  one  or  more  of  the  commissioners,  and 
that  it  has  not  been  opened  or  altered  since  he  so  received  it.  Or  the 
commission  may  be  returned  by  mail ;  in  which  case  a  receipt  should  be 
endorsed  upon  the  envelope,  by  the  postmaster,  acknowledging  that  he 
has  received  it  from  one  of  the  commissioners. 

J.  E.,  Solicitor  for  deft. 

If  the  complainant  does  not  join  in  the  commission,  of  course  that  part 
of  the  instructions  which  relates  to  notice  to  the  commissioners  named 
by  him  will  be  omitted. 


No.  97. 

Mode  of  swearing  to  and  authenticating  answers  taken  in  another  stcUe. 

See  Vol.  I.,  pp.  146,  U6,  160. 

Attach  to  the  answer  the  ordinary  jurat,  (which  is  given.  Vol.  I.,  p. 
44,)_changing  the  name  of  the  state  and  county — and  let  the  officer 
before  whom  the  answer  is  sworn  to,  sign  it,  as  in  other  cases.  Then 
add  the  following  certificates : 

State  of  r7//tnoi5.]  \ 

[flancodfc]  county,  ^  ss. :  I,  W.  W.,  chief  justice  [or  one  of  the  asso- 
ciate justices]  of  the  supreme  court  of  said  state  of  Illinois,  do  certify 
that  on  this day  of ^  1843,  the  above  defendant  C.  D.  sub- 
scribed and  took  the  above  answer  before  me,  and  was  sworn  to  the  oath 
hereto  annexed,  at  the  town  of  Springfield  in  said  state. 

W.W. 
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State  of  [Illinois.]  i 

county,      \  ss. :  L  J.  C,  clerk  of  the  supreme  court  of  the 

state  of  Illinois,  do  certify  that  the  honorable  W.  W.  is  chief  justice 

[or  one  of  the  associate  justices]  of  the  said  court,  and  that  he  was  so  at 

the  date  of 'the  annexed  certificate;  that  I  am  well  acquainted  with  the 

hand- writing  of  the  said  W.  W.^  and  that  the  signature  of"W.  W.," 

subscribed  to  such  certificate,  is  the  genuine  signature  of  the  said  W.  W. 

And  I  further  certify  that  the  said  supreme  court  is  a  court  of  record  in 

actu£il  existence,  and  known  and  duly  recognized  under  the  constitution 

and  laws  of  said  state. 

In  testimony  whereof,  I  have  hereunto  set  my  hand,  and 
(L.  S.)     afilxed  the  seal  of  the  said  supreme  court,  this  — —  day  of 

,  1843. 

J.  C,  Clerk. 


No.  98. 
Disclaimer. 

See  Vol.  I.,  p.  170. 
In  Chancert. 

Before  the  Chancellor.  The  answer  and  disclaimer(a)  of  "C.  D.,  de- 
fendant to  the  bill  of  complaint  of  A.  B.  com- 
plainant. 

[A  disclaimer  being,  in  point  of  form,  an  answer,  the  words  of  course 
at  the  commencement  of  the  latter  (see  No.  84)  are  to  be  pursued  in  the 
former.  After  which  the  defendant's  answer  to  the  bill  must  be  inserted 
with  the  exception  of  the  formal  conclusion.  Then  add  the  disclaimer, 
as  follows :] 

And  this  defendant  further  answering  says,  that  he  never  had  or 
claimed,  or;  pretended  to  have,  nor  has  he  now,  nor  does  he  claim 
or  pretend  to  have,  any  right,  title,  or  interest .  of,  in,  or  to  the  said 
bond  and  mortgage,  or  in  and  to  the  moneys  due  thereon  or  secured 
thereby,  or  to  the  said  mortgaged  premises  or  any  part  thereof,  or 


(a)  In  general,  a  disclaimer  cannot  be  case,  would  be  sufficient ;  but  tbe  forms 

put  in  alone.    The  form  of  a  disclaimer  in  the  books  of  practice  are  all  of  an  an- 

alone  seems  to  be  simply  an  assertion  swer  and    disclaimer.     See    Willis'  £q. 

that  the  defendant  disclaims  all  right  and  PI.  615  n. ;  Mitf.  257;  Si  Newl.  Pr.  (2d 

title  to  the  matter  in  demand ;  and  in  ed.)  145 ;  2  Harr.  Pr.  587. 
some  instances,  from  the  nature  of  the 
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to  the  equity  of  redemption  in  the  same,  or  any  part  thereof.    And  this 
defendant  disclaims  all  right  and  title  of,  in,  or  to  the  same,  and  every 
part  thereof. 
And  this  defendant  denies  all;  &c.  [conclude  as  in  No.  84.] 


CHAP.   VIL 

PROCEEDINGS  ON  THE  PART  OF  THE  COMPLAINANT  PREVIOUS  TO 

REPLYING. 

No.  99. 

Exceptions  to  answer  for  insufficiency. 

See  Vol.  I.,  p.  176. 

[IHtle  of  cause.] 

Exceptions  taken  by  the  said  complainant  to  the 
answer  put  in  by  the  defendant  C.  D.  to  the  said 
complainant's  bill  of  complaint. 
1st.  Exception.    For  that  the  said  defendant  C.  D.  hath  not,  to  the 
best  and  utmost  of  his  knowledge,  remembrance,  information,  and  be- 
lief, answered  and  set  forth  whether  [set  forth  the  interrogatory  in  the 
bill  which  is  not  answered,  in  htec  verba.] 

2d.  Exception.    For  that  the  said  defendant  C.  D.  hath  not,  in  man" 
ner  aforesaid,  answered  and  set  forth  whether,  dtc.  [as  before.] 

In  all  which  particulars  the  answer  of  the  said  de^ 
fendant  C.  D.  is,  as  the  said  complainant  is  advised, 
imperfect,  insufficient  and  evasive ;  and  the  said  com- 
plainant therefore  excepts  thereto,  and  prays  that 
the  said  defendant  C.  D.  may  put  in  a  further  and 
better  answer  to  the  said  bill  of  complaint. 

J.  E.,  solicitor  and  of 

counsel  for  complainant. 
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No.  100. 
Order  for  answer  on  submission  to  exceptions. 

See  Vol.  L,  pp.  185,  193. 

At,  &c.  [as  in  No.  6.] 

[Title  as  in  No.  2.] 

The  defendant  C.  D.  having  filed  his  written  submission  to  the  second 
and  third  exceptions  for  insufficiency,  taken  by  said  complainant  to  the 
answer  of  said  defendant  C.  D.,  and  [the  rest  of  such  exceptions  having 
been  abandoned — of,  the  rest  of  such  exceptions  having  been  disallowed 
on  motion  of  O.  fi:,  solicitor  for  complainant,  it  is  ordered,  that  the  said 
defendant  C.  D.,  put  in  a  farther  answer  to  the  said  second  and  third 
exceptions  within  twenty  days  after  notice  of  this  order,  and  pay  the 
costs  of  such  exceptions,  or  that  the  bill  of  complaint  which  is  filed  in 
this  cause  be  taken  as  confessed  by  said  defendant  C.  D.  [or^  that  an  at- 
tachment issue  against  said  defendant  C.  D*] 


No.  101. 
Order  of  reference  when  defendant  does  not  submit  to  answer  exceptions. 

See  Vol.  I.,  p.  186. 

At,  (fee.  [as  in  No.  6.] 

f  Title  as  in  No.  2.] 

Exceptions  for  insufficiency  having  been  filed  to  the  answer  of  the  said 
defendant  C.  D.,  on  the day  of last,  and  the  said  C.  D.  not  hav- 
ing submitted  to  answer  said  exceptions ;  on  motion  of  O.  R.,  solicitor 
for  complainant,  it  is  ordered,  that  it  be  referred  to  P.  G.  E.,  one  of 
the  exception  masters  of  this  court,  to  look  into  said  bill,  the  answer  of 
said  defendant  C.  D.,  and  such  exceptions,  and  report  whether  said  ex- 
ceptions are  well  taken  or  not. 


No.  102. 

Master^s  report  upon  exceptions  to  answer  for  insufficiency. 

'  See  Vol.  I.,  p.  189. 

[  Title  as  in  No.  2.] 

To  the  Chancellor  of  the  State  of  New- York. 

In  pursuance  of  an  order  of  this  court  made  in  the  above  entitled 
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cause,  on  the  second  day  of  December,  A.  D.  1843,  whereby  it  was  re- 
ferred to  the  subscriber,  one  of  the  masters  of  this  court,  to  (•)  look 
into  the  complainant's  bill  of  complaint,  the  answer  of  the  said  defendant 
C.  D.,  and  the  exceptions  taken  to  said  answer  by  said  complainant,  and 
report  whether  said  exceptions  are  well  taken  or  not : — 

I,  the  said  master,  do  hereby  respectfully  certify  and  report,  that  hav- 
ing been  attended  by  the  counsel  of  the  respective  parties,  and  having 
looked  into  said  bill  and  answer  and  the  exceptions  taken  thereto,  and 
having  duly  considered  the  same,  I  find  that  the  second  and  fourth  ex- 
ceptions to  said  answer  are  well  taken,  and  that  the  first,  second,  and 
fifth  exceptions  are  not  well  taken.  And  I  do  fix  the  time  for  said  de- 
fendant C.  D.,  to  put  in  a  further  answer  to  the  exceptions  allowed,  at 
twenty  days  after  this  my  report  shall  become  absolute.  All  which  is 
respectfully  submitted.  P.  G.  E.,  Exception  master, 

Saratoga  Springs,  Dec.  — ,  1843.  4th  circuit. 


No.  103. 

Exceptions  to  master^s  report  on  exceptions  to  answer. 

See  Vol.  I.,  pp.  190,  191. 

[  Title  as  in  No.  2.] 

Exceptions  taken  by  the  said  complainant  to  the 
report  of  P.  G.  E.,  one  of  the  master's  of  this  court, 
to  whom  it  was  referred  to  report  as  to  the  excep- 
tions filed  to  the  answer  of  the  said  defendant  C.  D. 
1st  For  that  the  said  master  has  in  and  by  his  said  report  certified 
that,  Sec,  [set  out  the  words  of  the  report.]    Whereas  the  said  master 
ought  to  have  certified  that  the  said  exceptions  to  the  answer  of  said  de- 
fendant C.  D.  were  well  taken,  and  that  the  said  answer  of  the  said  de- 
fendant C.  D.  was  imperfect,  insufllcient  and  evasive  in  the  particulars 
excepted  to. 
2d.  For  that  ihe  said  master  hath  certified,  &c. 

In  all  which  particulars,  the  report  of  the  said 
master  is,  as  the  said  complainant  is  advised,  erro- 
neous, and  the  said  complainant  appeals  therefrom  to 
the  judgment  of  this  honorable  court. 

E.  J.,  Sol.  and  of  counsel  for  comp't. 


424  APPENDIX  OF  PRECEDENTS. 


No.  104. 
Order  for  further  answer  after  report  of  master. 

See  Vol.  I.,  p.  193. 

At,  &c.  [ay  in  No.  6.] 

[THtle  ofcatise.] 

The  answer  of  the  defendant  C.  D.  having  been  reported  insufficient 
in  the  matters  of  the  second  and  fourth  exceptions  t^tken  thereto,  by  P. 
G.  E.,  the  master  to  whom  th^  exceptions  of  the  complainant  to  such 
answer  were  referred  ;  and  the  report  of  the  said  master  having  become 
absolute  against  the  said  defendant ;  on  motion  of  J.  E.,  solicitor  for 
complainant,  ordered  that  the  said  C.  D.  put  in  a  further  answer  to  the 
matters  of  the  said  second  and  fourth  exceptions,  within  twenty  days 
after  notice  of  this  order,  and  pay  the  costs  of  such  exceptions,  or  that 
an  attachment  issue  against  [or  that  the  bill  be  taken  as  confessed  by] 
him. 


No.  104. 
Further  answer  after  exceptions  and  amendments. 

See  Vol.  I., p.  195. 

[Title,  see  Vol,  /.,  p.  195.] 
This  defendant,  saving  and  reserving  to  himself  the  same  benefit  of  ex- 
ception to  the  said  original  and  amended  bill,  as  by  his  former  answer 
to  the  said  original  bill  is  saved  and  reserved,  for  answer  thereto,  or 
unto  so  much,  &c.  [as  in  No,  84,]  answers  and  says,  d&c. 

And  this  defendant  in  further  answer  to  such  original  bill,  as  to  the 
matters  of  the  second  exception  taken  by  the  complainant  to  bis  former 
answer,  saith,  &c. 

And  this  defendant,  for  further  answer  to  the  amendments  made  to 
such  original  bill,  saith,  &,c. 


No.   105. 

Order  to  refer  second  or  third  answer ,  on  the  old  exceptions. 

See  Vol.  I.,  pp.  196,  198. 

At,  &c.  [as  in  No.  6.] 
[Title  of  cause.] 
Exceptions  having  been  heretofore  taken  to  the  answer  of  the  defen- 
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dant  C.  D.,  and  such  answer  having  been  reported  insufficient  in  the 
matters  of  the  second  and  fourth  exceptions,  the  said  defendant  has  put 
in  a  second  [6r  third]  answer  to  the  bill  in  this  cause  ;  which  answer 
the  complainant  alleges  to  be  insufficient  in  the  matters  of  the  said  se- 
cond and  fourth  exceptions  :  on  motion  of  Mr.  J.  E.,  solicitor  for  the 
complainant,  ordered  that  it  be  referred  to  P.  G.  E.,  the  master  to  whom 
such  exceptions  were  originally  referred,  to  look  into  the  bill  of  com- 
plaint, the  answers  of  the  said  defendant,  and  the  said  second  and  fourth 
exceptions,  and  to  report  whether  such  second,  [or  third,]  answer  is  suffi- 
cient in  the  matters  of  the  said  exceptions,  or  not. 


No.  106. 

Affidavit  to  obtain  an  attachment  on  third  answer  being  reported 

insufficient. 

See  Vol.  I.,  p.  108. 

[Commence  as  in  No.  2.]    J.  E.,  solicitor  for  the  complainant  in  this 
cause,  being  duly  sworn  says,  that   by  an  order  of  this  court  dated  the 

day  of last,  it  was  referred  to  P.  G.  E.,  one  of  the  exception 

masters  of  this  court,  to  look  into  the  bill  of  complaint,  the  answers  of 
the  defendant  C.  D.,  and  the  second  and  fourth  exceptions  to  his  original 
answer,  and  to  report  whether  the  third  answer  of  the  said  C.  D.  was 
sufficient  in  the  matters  of  those  exceptions  or  not ;  and  that  the  said 
master  has  reported  that  the  said  third  answer  was  insufficient  in  the 
matters  of  the  said  second  and  fourth  exceptions  ;  and  that  his  report 
was  filed  in  the  office  of  the  register  of  this  court  on  the  —  day  of 
instant,  and  that  the  same  has  become  absolute. 


No.  107. 

Order  for  attachment  on  third  answer  being  reported  insufficient, 

'At,  &c,  [as  in  No.  6.] 
[  Title  of  cause.] 

On  reading  and  filing  due  proof  by  affidavit  that  the  third  answer  of 
the  defendant  C.  D.  has  been  reported  insufficient,  on  a  reference  to  a 
master  upon  the  original  exceptions,  in  the  matters  of  the  second  and 
fourth  exceptions  ;  and  that  the  report  of  P.  G.  E.,  the  master  to  whom 
the  said  exceptions  were  referred,  was  fifed  on  the  —  day  of in- 

YoL.  II.  54 
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stant,  and  that  the  same  has  become  absolute ;  on  motion  of  J.  E.,  soli- 
citor for  complainant,  ordered  that  an  attachment  issue  against  the  said 
defendant  C.  D. 


No.  108. 

Order  for  examination  of  defendant  on  interrogatories,  ^c.  on  third  an- 
swer being  reported  insufficient. 
See  Vol.  I.,  p.  198. 

At,  &c.  [as  in  No.  6.] 
[Title  as  in  No.  2.] 

The  third  answer  of  the  defendant  C.  D.  having  been  reported  insuf- 
ficient, on  a  reference  to  a  master  upon  the  original  exceptions,  in  the 
matters  of  the  second  and  fourth  exceptions,  and  the  report  of  P.  G.  E., 
the  master  to  whom  such  exceptions  were  referred,  having  been  filed, 
and  having  become  absohite,  an  attachment  was  thereupon  issued  against 

the  said  C.  D.  in  pursuance  of  an  order  of  this  court  dated  the day 

of last.    And  the   said  O.   D.  now  being  personally  before  the 

court  by  virtue  of  ihe  said  attachment,  and  this  court  now  adjudging 
the  said  defendant  to  have  been  guilty  of  the  misconduct  alleged,  and 
that  such  misconduct  was  calculated  to,  or  actually  did,  defeat,  impair, 
impede,  or  prejudice  the  rights  or  remedies  of  the  complainant  in  this 
cause — it  is  thereupon,  on  motion  of  Mr.  N.,  of  counsel  for  the  com- 
plainant, ordered  that  the  said  C.  D.  be  examined  upon  interrogatories 
before  P.  G.  E.,  one  of  the  masters  of  this  court,  to  the  points  wherein 
his  said  third  answer  is  reported  insufficient ;  and  that  he  stand  commit- 
ted to  the  common  jail  of  the  county  of  Saratoga,  until  he  shall  have 
answered  such  interrogatories  to  the  satisfaction  of  the  said  master  and 
paid  the  costs  incurred  by  reason  of  his  default,  now  taxed  at  the  sum 

of  $ ;  and  that  a  warrant  issue  for  that  purpose.    And  it  is  further 

ordered,  that  the  said  sheriff  do  keep  the  said  defendant  in  his  actual 
custody,  until  the  court  shall  have  made  some  order  in  the  premises, 
and  that  he  carry  the  said  C.  D.  before  the  said  master  to  be  examined, 
at  such  times  as  such  master  shall  appoint. 
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No.  109. 
Masier^s  report  as  to  stifficiency  of  defeiidanfs  examination. 

See  Vol.  I.,  p.  201. 

[As  in  No.  102,  to  the  cLsterisk{*),]  examine  the  defendant  C.  D.,  on 
interrogatories  to  the  points  wherein  his  t^ird  answer  to  the  bill  in  this 
cause  was  reported  insufficient.  I,  the  said  master,  do  hereby  respect- 
fully certify  and  report,  that  having  been  attended  by  the  counsel  for  the 
respective  parties,  and  having  caused  the  said  C.  D.  to  be  brought  be* 
fore  me,  I  examined  him  upon  oath  upon  the  written  interrogatories 
filed  for  that  purpose,  [and  also  viva  voce,]  and  that  his  examination 
thereto  is  contained  in  a  schedule  hereto  annexed  marked  A.  And,  I 
do  further  certify  and  report  that,  in  my  opinion,  the  said  examination 
is  sufficient.    [Conclude  as  in  No,  102.] 


No.  110. 

Order  to  take  bill  as  confessed,on  third  answer  being  reported  insufficient 

See  Vol.  L,  p.  201. 

At,  &c.  [as  in  No.  6.] 
[  Title  of  cause.'l 

The  third  answer  of  the  defendant  C.  D.  having  been  reported  insuffi- 
cient on  a  reference  to  a  master  upon  the  original  exceptions,  in  the 
matter  of  the  second  and  fourth  exceptions,  and  the  report  of  the  master 
to  whom  such  exceptions  were  referred  having  been  filed  and  having  be^ 
come  absolute,  an  attachment  was  issued  against  the  said  C.  D.  pursuant 

to  an  order  of  this  court  dated  the day  of last;  and  it  now 

appearing  by  due  proof,  by  affidavit,  that  the  said  C.  D.  (*)  cannot  be 
arrested  on  such  attachment,  and  does  not  surrender  liimseif  thereon, 
although  more  than  twenty  days  have  elapsed  since  notice  of  the  issuing 
of  such  attachment  was  served  on  his  solicitor  [or — {continuing  from  the 
(*) — )  having  been  arrested  on  such  attachment^  refuses  to  answer  the 
interrogatoriesjiledfor  his  examination,  to  the  satisfaction  of  the  m,aster 
€Ls  also  appears  by  his  certificate]  on  motion  of  Mr.  N.,  of  counsel  for 
complainant,  ordered  that  the  bill  in  this  cause  be  taken  as  confessed  by 
the  said  C.  D. 


428  APPENDIX  OP  PRECEDENTS. 


No.  111. 

Exceptions  to  answer  for  scandal  and  impertinence. 

See  Vol.  I.,  p.  20d. 

[Title  of  came,] 

Exceptions  taken  by  the  complainant  to  the  answer 
of  the  defendant  C.  D.  to  the  bill  of  complaint  in 
this  cause,  for  scandal  and  impertinence. 
First  exception. — For  that  the  said  answer  is  scandalous  from  and  in- 
cluding the  word  **  they,"  in  the  third  line  of  the  second  folio, 
down  to  and  including  the  word  "appear,"  in  the  eleventh  line 
of  the  third  folio  thereof. 
Second  exception. — For  that  the  said  answer  is  impertinent  from  and 
including,  &c.  [as  above.] 

In  all  which  particulars  this  exceptant  excepts  to 
the  said  answer  put  in  by  the  defendant  C.  D.  to  the 
said  bill  of  complaint  as  scandalous  or  impertinent, 
and  he  humbly  insists  that  the  same  ought  to  be  ex- 
punged from  the  said  answer. 

J.  E.,  Sol.  and  of  counsel 
for  comp't. 


No.  112. 

Order  to  expunge  scandal  and  impertinence  from  answer,  on  report  of 

master. 
See  Vol.  I.,  p.  204. 

At,  &c.  [as  in  No.  6.] 
[  Title  of  cause.] 

The  answer  of  the  defendant  C.  D.  having  been  reported  by  P.  G.  E., 
the  master  to  whom  the  exceptions  for  scandal  and  impertinence  were 
referred,  to  be  scandalous  in  the  matter  of  the  first  and  second  excep- 
tions, and  impertinent  in  the  matter  of  the  fourth,  on  reading  and  filing 
due  proof  that  said  report  has  become  absolute  against  -the  said  defen- 
dant ;  on  motion  of  J.  E.,  solicitor  for  the  complainant,  ordered  that  the 
register  of  this  court  do  expunge  from  the  said  answer  such  scandalous 
and  impertinent  matter,  according  to  said  report.  And  it  is  further  or- 
dered that  the  said  C.  D.  pay  to  the  complainant  or  his  solicitor  the 
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costs  of  the  said  exceptions  and  the  proceedings  thereon,  within  twenty 
days  after  service  of  a  copy  of  this  order  and  of  the  taxed  bill  of  costs, 
on  him  or  his  solicitor,  or  that  an  attachment  issue  against  him. 


No.  113. 

Order  to  expunge  scandal  and  impertinence  on  submission  to  exceptions 

See  Vol.  I.,  p.  S04. 

At,  &c.  [as  in  No.  6.] 

[Title.]  The  answer  of  the  defendant  C.  D.  Having  been  excepted  to 
for  scandal  and  impertinence,  and  the  said  defendftnt  having  submitted 
to  such  exceptions  in  the  matters  of  the  first,  second,  and  fourth  excep- 
tions, as  appears  by  a  notice  of  such  submission  signed  by  his  solicitor  and 
served  upon  the  complainant's  solicitor ;  on  reading  and  filing  such  no- 
tice of  submission,  and  on  motion  [conclude  as  in  No.  112,  tcith  the  ex^ 
ception  of  saying — according  to  said  notice  of  submission — instead  of — 
according  to  said  report.] 


No.  114. 
Order  for  leave  to  amend  bUl  after  a  general  demurrer. 

See  Vol.  I.,  pp.  906, 210. 

At,  &c.  [as  in  No,  6.] 
[Title  as  in  No.  2.] 

The  defendant  C.  D.  having  put  in  a  general  demurrer  to  the  bill  of 
complaint  in  this  cause,  for  want  of  equity,  on  motion  of  Mr.  N.  of  coun- 
sel for  complainant,  ordered  that  said  complainant  have  leave  to  amend 
his  bill  as  he  may  be  advised,  upon  payment  of  costs  to  be  taxed. 


No.  116. 

Order  for  leave  to  amend  bill  after  a  plea  to  part  is  allowed* 

See  Vol.  I.,  p.  312. 

At,  &c. 
[  Title  of  cause.] 

The  plea  of  the  defendant  C.  D.  to  the  bill  of  complaint  in  this  cause 
having  been,  on  argument,  allowed  as  to  part  of  said  bill,  on  motion  of 
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Mr.  N.  of  counsel  for  complainant,  ordered  that  the  complainant  have 
leave  to  amend  said  bill  by  [state  the  manner  in  which  it  is  to  be 
amended]  upon  payment  of  costs  to  be  taxed. 


No.  116- 
Petition  for  leave  to  withdraw  replication  and. amend  bilL 

See  Vol.  I.,  p.  213. 

[Commence  as  in  No.  39.]  The  petition  of  the  above  complainant  re- 
spectfully showeth,  that  the  defendant  in  thisr  cause  has  caused  his  ap- 
pearance to  be  entered  therein,  and  has  put  in  his  answer  to  the  bill  of 
complaint ;  and  that  your  petitioner  has  filed  a  replication,  but  no  wit- 
nesses have  been  examined  by  either  party.  That  since  the  filing  of 
such  replication  your  petitioner  has  been  advised  l^y  his  counsel  and  be- 
lieves, that  it  is  essential  to  the  rights  of  your  petitioner  in  this  cause 
that  the  bill  therein  should  be  amended,  by  adding  thereto  the  follow- 
ing statements  [insert  matter  proposed  to  be  introduced.] 

And  your  petitioner  further  shows,  that  he  had  no  knowledge  of  the 
facts  above  set  forth,  nor  was  he  aware  of  the  necessity  of  inserting  them 
in  his  bill,  until  after  the  said  replication  was  filed. 

Your  petitioner  therefore  prays  that  he  may  be  at  liberty  to  withdraw 
his  said  replication,  and  amend  his  bill  by  adding  parties  defendants,  or 
otherwise,  as  be  shall  be  advised,  on  payment  of  costs. 


No.  117. 

See  Vol.  I.,  pp.  219,  220. 

[Title  ofcatise.]      Amendments  to  the  bill  of  complaint  in  this  cause, 

made  pursuant  to  an  order  of  this  court  dated  the 

day  of instant 

1st.  In  the  3d  line  of  the  2d  folio  of  the  bill,  after  the  word  "  testa- 
tor" interline,  "  to  wit,  on  or  about  the  5th  day  of  June,  1842." 

2d.  After  the  word  **  satisfaction'^  in  the  10th  line  of  the  5th  folio,  in- 
sert the  amendment  marked  A.,  which  is  annexed  to  the  bill  on  file,  as 
follows :  [insert  amendme?it.] 

3d.  Strike  the  names  of  I.  H.  and  D.  T.  out  of  the  Tth  line  of  the 
4th  folio. 

J.  E.,  solicitor  and  of 
counsel  for  complainant. 
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No.  119. 

0 

Order  allowing  complainant  to  dismiss  bill* 

See  Vol.  I.,  p.  225. 

At,  dtc  [as  in  No  6.] 
[Title.] 

The  complainant  applying  to  dismiss  his  bill  in  this  cause,  on  motion 
of  J.  E.,  solicitor  for  said  complainant,  it  is  ordered  that  leave  to  dismiss 
the  same  be  granted  accordingly,  on  said  complainant  paying  to  the  de- 
fendant his  costs  in  this  suit,  to  be  taxed. 


No.   119. 
Petition  for  production  and  inspection  of  papers. 

See  Vol.  T.,  p.  339. 

[Commence  as  in  No.  39.]  The  petition  of  the  above  complainant 
respectfully  showeth— That  the  answer  of  the  defendant  C.  D.  has 
been  put  in  in  this  cause,  and  a  replication  thereto  has  been  filed,  but 
that  no  testimony  has  been  taken  in  the  cause,  nor  has  the  same  been 
lioticed  for  bearing.  That  by  the  answer  of  the  said  defendant,  he  ad- 
mits that  he  is  in  possession  of  divers  books,  deeds,  letters,  accounts,  and 
^ther  papers  relating  to  the  matters  at  issue  in  this  cause. 

And  your  petitioner  further  shows  that  he  has  a  direct  and  immediate 
interest  in  the  said  books,  deeds  and  other  papers,  and  that  an  inspection 
thereof  is  necessary  to  enable  him  to  examine  witnesses  in  this  cause, 
and  to  prepare  such  cause  for  hearing. 

Your  petitioner  therefore  prays  that  the  said  defendant  may  be  ordered 
to  produce  to,  and  leave  with,  the  register  of  this  court,  the  books, 
deeds,  and  other  papers  above  mentioned ;  and  that  your  petitioner,  his 
solicitor,  agent,  or  counsel,  may  be  at  liberty  to  inspect  and  peruse  the 
same,  and  to  take  copies  thereof,  or  extracts  therefrom,  as  he  may  be 
advised. 


No.   120. 
Order  for  production  of  papers. 

At,  &c.  [as  in  No.  6.] 
[Title  of  cause.] 

On  reading  and  filing  the  petition  of  the  complainant  in  this  cause 
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duly  verified,  [and  on  reading  and  filing  due  proof  of  the  service  of  no- 
tice of  this  moiion,]  and  on  motion  of  J.  E.,  solicitor  for  said  complain- 
ant, in  support  of  the  same,  and  on  hearing  Mr.  N.  in  opposition  there- 
to, [oTy  and  no  one  appearing  to  oppose,]  ordered  that  the  defendant  C. 
D.  do,  within  ten  days  from  the  date  of  this  order,  produce  to,  and  leave 
with,  the  register  of  this  court,  the  books,  deeds,  letters,  accounts,  and 
other  papers,  relating  to  the  matters  at  issue  in  this  cause  which  are  ad- 
mitted by  the  said  defendant's  answer  to  be  in  his  possession  ;  and  that 
the  complainant,  his  solicitor,  agent,  or  counsel,  may  be  at  liberty  to 
inspect  and  peruse  the  same,  and  to  take  copies  thereof,  or  extracts 
therefrom,  as  he  may  be  advised,  at  his  own  expense ;  but  that  the  said 
defendant  be  at  liberty  to  seal  up  such  parts  of  the  said  books,  deeds,  d&c., 
as  he  shall  make  oath  do  not,  in  any  manner,  relate  to  the  matters  in  con- 
troversy in  this  suit. 


No.  121. 
Notice  of  motion  for  the  payment  ofm^ney  into  courts  upon  admissions. 

See  Vol.  I.,  p.  237. 

[Title  of  cause.] 

Sir: 

Take  notice,  that  I  intend  to  move  this  honorable 

court  on  the day  of next  at  ten  o'clock  in  the  forenoon,  or 

as  soon  thereafter  as  counsel  can  be  heard,  at  the  capitol  in  the  city  of 
Albany,  for  an  order  that  (*)  the  above  named  defendant  may,  on  or 

before  the day  of next,  pay  into  the  hands  of  the  register  of 

this  court,  in  trust  in  this  cause,  the  sum  of  $ ,  admitted  by  the  an- 
swer of  the  said  defendant  to  be  due  from  him  ;  and  that  the  same, 
when  paid  in,  may  be  deposited  in  trust  by  the  register  in  such  bank, 
or  invested  by  him  in  trust  in  such  manner  as  this  court  shall  direct, 
with  costs.  And  for  such  further,  or  for  such  other  order  or  relief  as 
the  court  may  think  proper  to  grant ;  which  motion  will  be  founded  on 
the  bill  and  answer  in  this  cause. 
Dated  Dec.  6th,  1843. 

To  W.  N.,  Esq. ;  Yours,  &c. 

sol.  for  deft,     s  J.  E.,  sol.  for  compt. 
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No.  122. 

[  Order  to  pay  money  into  court. 

At,  <fcc.  [as  in  No^  6.] 
[Title.] 

On  reading  and  filing  bill  and  answer  in  this  cause,  [and  due  proof 
of  service  of  notice  of  this  motion^  and  on  motion  of  J.  E.,  solicitor  for 
the  complainant,  and  on  hearing  Mr.  N.  in  opposition  to  said  motion, 
[or^  no  one  appearing  to  oppose^  it  is  ordered,  that  (•)  the  defendant 

C.  D.  do,  on  or  before  the day  of  • next,  pay  into  the  hands 

of  the  register  of  this  court,  in  trust  in  this  cause,  the  sum  of  $ ,  ad- 
mitted by  the  answer  of  said  defendant  to  be  due  from  him ;  and  that 
when  such  money  is  paid  in  it  be  deposited  by  said  register,  in  trust,  in 
the  Bank  of  Albany  [or  invested  on  bond  and  mortgage^in  trusty]  to  the 
credit  of  this  cause,  there  to  remain  until  the  further  order  of  this  court. 


CHAP.   VIII. 

PROCEEDINGS  ON  THE  PART  OF  THE  DEFENDANT  PREVIOUS  TO 

REPLICATION. 

No.  123. 

Affidavit  to  procure  dismissal  ofhill^forwant  of  prosecution. 

See  Vol.  1.,  pp.  242, 246. 

[Commence  as  in  No.  2.]  E.  F.,  one  of  the  defendants  in  this  cause, 
being  duly  sworn,  deposeth  and  saith,  that  the  bill  in  this  cause  was  filed 
on  or  about  the day  of last ;  that  the  answer  of  this  depo- 
nent was  put  in  on  the day  of last,  and  that  the  cause  is  in 

readiness  for  hearing  on  bill  and  answer  as  to  this  deponent ;  but  that 
the  cause  is  not  in  readiness  for  hearing  as  to  C.  D.  and  G.  H.,  the  other 
defendants  therein ;  their  answers  not  having  yet  been  filed ;  and  that 
the  complainant  has  taken  no  steps  to  compel  the  said  defendants  to  an« 
swer,  or  to  expedite  the  proceedings  against  them. 


No.  124 

Notice  of  motion  tojdismiss  bill  for  want  of  prosecution. 

[As  in  No.  121  to  the  cLsterisk,  (*)  then]  the  bill  of  complaint  in  this 
cause  be  dismissed  with  costs,  for  want  of  prosecution.    And  for  such 
Vol.  II.  55 
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other,  &c.  [as  in  No.  121]  which  motion  will  be  founded  upon  the  affi- 
davits with  copies  whereof  you  are  herewith  served. 


No.  125. 
Order  to  dismiss  bill  for  want  of  prosecution. 

At,  &c.  [as  in  No.  6.J 
[  THtle  of  cause.]  '  " 

On  reading  and  filing  affidavits,  &c.  [and  due  proof  of  service  of  notice 
of  this  motion]  and  on  motion  of  W.  N.,  solicitor  for  the  defendant  C.  D^ 
and  on  hearing  Mr.  J.  E.,  solicitor  for  the  complainant^  in  opposition 
thereto,  it  is  ordered  {*)  that  the  bill  of  complaint  in  this  cause  be  dis- 
missed, with  costs,  for  want  of  prosecution. 


No.  126. 

Affidavit  to  put  complainant  to  his  election. 

See  Vol.  I.,  pp.  346, 348. 

[Commence  as  in  No.  2.]  C.  D.,  the  defendant  in  this  cause,  being 
duly  sworn,  deposeth  and  saith,  that  the  complainant  is  prosecuting  this 
deponent  both  at  law  and  in  this  court,  in  the  above  entitled  cause,  for 
the  same  matter  and  cause  of  action ;  whereby  this  deponent  is  doubly 
vexed.  And  this  deponent  further  saith,  that  he  caused  his  answer  in 
this  suit  to  be  filed  and  served  on  the  —  day  of last. 


No.  127. 
Notice  of  motion  for  order  that  complainant  elect. 

[As  in  No.  121  to  the  asterisk  (*) — then]  the  complainant  in  this 
cause  may  elect  whether  he  will  proceed  in  this  court,  in  the  above  enti- 
tled suit,  (')  or  in  the  suit  commenced  against  the  defendant  in  the  su- 
preme court ;  and  that  if  he  shall  elect  to  proceed  in  this  court,  then  that 
his  proceedings  in  the  said  suit  in  the  supreme  court  may  be  stayed  by 
injunction ;  but  that  in  default  of  such  election,  within  the  time  limited 
by  the  court,  or  if  the  complainant  shall  el^t  to  proceed  at  law,  then 
that  the  bill  in  this  cause  stand  dismissed  with  costs.(t)  And  for  such 
other,  &c.  [as  in  No.  121]  which  motion  will  be  founded  on  the  affida- 
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Tits  copies  whereof  are  hereto  annexed,  and  on  the  pleadings  in  the 
causes  above  mentioned  respectively. 


No.  12a 

Order  that  complainant  elect. 

At,  &c.  [as  in  No,  6.] 

[As  in  No,  125  to  the  asterisk  (*) — then]  that  the  complainant  in 
this  cause  do  within  eight  days  from  the  date  of  this  order,  elect  whether 
he  will  proceed  in  the  present  suit  in  this  court  [conclude  as  in  No,  187, 
from  the  {*)  to  the  (t).  * 


CHAP.    IX. 

REPLICATION. 

No  129. 
General  replication. 
See  Vol.  I.,  p.  249. 

In  Chancery.  The  replication  of  A.  B.,  complainant, 

Before  the  Chancellor.  to  the  answer  of  C.  D.,  defendant. 

[or  before  the  vice  chan- 
cellor of  the  5th  circuit.] 

This  repliant  saving  and  reserving  to  himself  now  and  at  all  times  here, 
after,  all  and  all  manner  of  benefit  and  advantage  of  exception  which 
may  be  had  or  taken  to  the  manifold  insufficiencies  of  the  said  answer 
[and  further  answer]  for  replication  thereunto,  says  that  he  will  aver, 
maintain,  and  prove,  his  bill  of  complaint  to  be  true,  certain,  and  suffi- 
cient, in  the  law,  to  be  answered  unto ;  and  that  the  said  answer  of  the 
said  defendant  is  uncertain,  untrue,  and  insufficient,  to  be  replied  unto  by 
this  repliant  without  this,  that  any  other  matter  or  thing  whatsoever,  in 
the  said  answer  contained,  material  or  effectual  in  the  law  to  be  replied 
unto,  and  not  herein  and  hereby  well  and  sufficiently  replied  unto,  con- 
fessed and  avoided,  traversed  or  deni3d,  is  true  ;  all  which  matters  and 
things  this  repliant  is  and  will  be  ready  to  aver,  maintain,  and  prove,  as 
this  honorable  court  shall  direct,  and  humbly  prays  as  in  and  by  his  said 
bill  he  has  already  prayed. 

J.  E.,  Sol.  for  compt. 


1 


436  APPENDIX  OF  PRECEDENTS. 


CHAP,  x: 

TESTIMONY. 

No.  130. 
Affidavit  to  obtain  order  to  examine  a  defendant  as  a  witness* 

See  Vol.  I.,  pp.  257,  260. 

[Commence  as  in  No.  2.]    E.  F.f  one  of  the  defendants  in  this  cause, 

\)eing  duly  sworn,  deposeth  and  saith,  that  on  the day  of last, 

iiis  solicitor  received  from  the  complainant's  solicitor,  as  he  is  informed 
•by  his  said  solicitor  and  believes,  notice  of  the  nisual  rule  to  pro- 
duce witnesses  having  been  entered  in  this  cause.  And  this  deponent 
further  saith  that  C.  D.,  one  of  the  defendants  in  this  suit,  is  a  material 
witness  for  this  deponent  therein,  and  is  not  interested  in  the  matter  to 
which  this  deponent  wishes  to  examine  hi.n. 


No,  131. 

Order  to  examine  a  defendant  €ls  a  witness. 

At,  &c.  [as  in  Ne.  6.] 
I'Title.] 

On  reading  and  filing  affidavits  in  this  cause,  [and  due  proof  of  service 
'of  notice  of  this  motion,]  and  on  motbn  of  W.  N.,  solicitor  for  th«  de- 
fendant U.  F.,  and  on  hearing  J.  E.,  solicitor  for  the  complainant,  ia 
opposition  to  said  motion,  it  is  ordered,  that  the  defendant  E.  F.  be  at 
liberty  to  examine  the  defendant  C.  D.  as  a  witness  in  this  cause,  as  to 
any  matter  in  which  the  said  C.  D.  is  not  interested ;  subject  to  all  just 
•exceptions. 


No  132. 
Affidavit  to  obtain  drderfor  examination  tf  witnesses  be  bene  esse. 

See  Vol.  I.,  pp.  270,  273. 

\Oommence  as  in  No.  2,]    A.  B.,  the  complainant  in  this  cause,  be- 
ing duly  sworn,  deposeth  and  saith,  that  he  has  exhibited  his  bill  in  this 
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cause  against  the  defefldant,  to  which  the  said  defe^iJant  has  appear- 
ed  (*).  That  J.  H.,  of  the  city  of  Utica,  merchant,  is  of  the  age  of 
seventy  years  and  upwards,  [or  is  dangerouslt/  ill,  and  is  not  expected 
to  recover,]  and  is  a  material  witness  for  this  deponent  in  the  above  en- 
titled cause. 

[If  the  application  is  upon  the  ground  that  the  witness  is  the  only 
person  who  knows  the  fact,  the  affidavit  should  be  varied  as  directed, 
Vol.  I.,  p.  273.] 


No.  133. 

Order  to  examine  a  witness  de  bene  esse. 

At,  d&c  [as  in  No.  6.] 
[  Title  cf  cause.] 

On  reading  and  filing  affidavits,  &c.  [as  in  No.  122,  to  the  (*),  then] 
the  complainant  be  at  liberty  to  examine  J.  H.,  of  the  city  of  Utica,  as 
a  witness  in  this  cause,  de  bene  esse,  before  an  examiner  of  this  court 
residing  in  the  coanty  of  Oneida,  and  that  the  defendant  in  this  cause 
be  allowed  to  attend  such  examination  and  cross-examine  the  said 
witness. 


No.  134. 
Notice  of  examination  of  witnesses  de  bene  esse. 

See  Vol.  I.,  p.  275. 

[Title  of  cause.] 

Sir: 

Take  notice  that  J.  H.,  of  the  city  of  Utica,  mer- 
chant, will  be  examined  as  a  witness  in  this  cause,  de  bene  esse,  at  his 
residence,  No.  10,  Broad-street,  before  P.  G.,  an  examiner  of  this  court, 

pursuant  to  an  order  thereof  dated  the day  of instant,  on 

the day  of instant,  at  10  o'clock  A.  M. 

Dated  Dec. ,  1843. 

To  S.  N.,  Esq.,  )  Yours,  &c. 

sol.  for  deft.     \  J.  E.,  sol.  for  compt 
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No.  135. 
Order  to  produce  witnesses. 

See  Vol.  I.,  p.  377. 

At,  &c.  \as  in  No.  6.J 
[THtle  of  cause.] 

This  cause  being  at  issue,  as  to  all  the  defendants,  [except  G.  F.,]  by 
the  filing  of  replications  to  the  several  answers  of  such  defendants,  [and 
being  in  readiness  for  hearing  a«  to  the  said  G.  F.  by  the  bill  having 
been  taken  as  confessed  by  him,]  and  more  than  twenty  days  having 
elapsed  since  the  filing  of  such  replications,  and  no  notice  of  an  appli- 
cation for  the  examination  of  witnesses  before  a  vice  chancellor,  or  in 
open  court,  or  for  an  issue,  having  been  given  ;  on  motion  of  J.  E.,  so- 
licitor for  the  complainant,  ordered  that  the  parties  produce  witnesses 
in  this  cause  within  forty  days  after  notice  of  this  order. 


No.  136. 
Notice  of  order  to  produce  witnesses. 

[THtlc  of  cause.] 

Sir  : 

Take  notice,  that  by  an  order  of  this  court,  dated 

the day  of instant,  the  parties  in  this  cause  are  required  to 

produce  witnesses  therein,  within  forty  days  after  notice  of  said  order. 
[Conclude  as  in  No.  134.] 


No.  137. 
Notice  of  the  examination  of  witnesses  before  an  examiner. 

[Title  ofcav^e.] 

Sir: 

Take  notice,  that  the  following  witnesses,  to  wit, 
S.  N.,  of  the  village  of  Waterford,  counsellor  at  law,  and  D.  F.,  of  the 
town  of  Malta,  physician,  will  be  examined  on  behalf  of  the  above  com- 
plainant, before  T.  G.  Y.,  one  of  the  examiners  of  this  court,  at  his  of- 
fice in  Ballston  Spa.    Such  examination  to  commence  on  the day 

of next,  at  ten  o'clock  in  the  forenoon,  and  to  proceed  as  shall 

suit  the  convenience  of  such  examiner.    [Conclude  cts  in  No.  134.] 
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No.  138, 
Slubpmna  far  wiinesses  before  examiner^ 

SeeVoLI.,p.  27»; 

The  People  of  the  State  of  New-York,  to  S.  N.  and  D.  F., 
I.  S.    greeting  :  We  command  i  nd  strictly  enjoin  you,  and  ea     of 

you,  that  laying  all  other  matters  aside,  and  notwithstanding, 
any  excuse,  you  personally  be  and  appear  before  T.  G.  Y.,  one  of  the 
examiners  of  the  court  of  chanc^y,  at  his  office  in  BitUston  Spa,  on  the 

day  of instant,  at  ten  o'olock  in  the  forenoon,  then  and  there 

to  testify  the  truth  in  a  certain  cause  depending  in  our  court  of  chance- 
ry, between  A.  B.,  [and  others]  complainant,  and  C.  D.  and  B  .F.,  de- 
fendants, on  the  part  of  the  said  complainant,  and  this  you  may  in  no 
wise  omit,  under  the  penalty  of  forfeiting  fifty  dollars,  and  being  deemed 
guilty  of  a  contempt  of  court,  and  being  responsible  to  the  aggrieved 
party  for  the  loss  and  hindrance  occasioned  by  such  failure. 

Witness,  Reuben  H.  Walworth,  Chancellor  of  our  State,  at  the  city 
of  Albany,  the  fifth  day  of  December,  in  the  year  of  our  Lord  one  thoiv- 
sand  eight  hundred  and  forty-three.  J.  E.  Solicitor, 

for  compt. 


No.  139. 

Demurrer  by  witness,  on  examination  before  an  examiner. 

See  Vol.  1.,  p.  283. 

[THtle  of  cause.]    The  demurrer  of  S.  N.,  a  witness  produced  and 

sworn  on  the  part  of  the  complainant,  before  T,  G, 

Y.,  one  of  the  examiners  of  this  court,  on  the 

day  of ,1843. 

This  demurrant  being  interrogated  whether  [state  the  question]  an- 
swers and  s^ys  that  he  demurs  to  the  said  question,  and  for  cause  of  de- 
murrer avers,  that  his  answer  to  the  said  question  might  subject  him  to 
pains  and  penalties,  [or  to  a  forfeiture,  or  to  a  decree  against  himself]. 
And  therefore  he  submits  to  the  judgment  of  the  court  whether  he  shall 

make  any  further  answer  in  the  premises. 

On  this day  of ,  1843,  S.  N.,  the  above  S.  N. 

demurrant,  was  sworn  before  me  that  the  matters  set 

forth  in  the  above  demurrer  by  him  subscribed,  were 

true.  T.  G.  Y.,  Ex'r  in  Ch'y. 
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No.  140. 

Affidavit  to  obtain  an  order  for  an  interpreter. 

See  Vol.  I.,  p.  385. 

[As  in  No.  132  to  (•)  then]  and  that  such  cause  is  at  issue  upon  bill, 
answer,  and  replication.  That  this  deponent's  solicitor,  as  he  is  inform- 
ed by  said  solicitor,  and  believes,  has  given  notice  of  the  examination 
of  witnesses  before  T.  G.  Y.,  one  of  the  examiners  of  this  court,  on  the 

day  of instant.    That  D.  E.,  one  of  the  witnesses  proposed 

to  be  examined  on  the  part  of  this  deponent,  is  a  native  of  Italy,  and 
does  not  understand  the  English  language,  and  that  it  will  be  necessary  to 
appoint  an  interpreter,  before  he  can  be  examined. 


No.  141. 

Order  for  interpreter. 

At,  &c.  [as  in  No.  6.] 
[Title  of  cause.] 

On  reading  and  filing  affidavits,  and  on  motion  of  Mr.  E.  of  counsel 
for  complainant,  no  one  appearing  to  oppose,  ordered  that  B.  H.  be  ap- 
pointed an  interpreter  to  interpret  truly  the  oath  to  be  administered  and 
the  questions  to  be  put  to  D.  F.,  a  witness  to  be  examined  on  the  part 
of  the  complainant  in  this  cause,  before  T.  G.  Y.,  one  of  the  examiners 
of  this  court,  out  of  the  English  language  into  the  Italian  language,  and 
to  interpret  the  answers  of  the  said  D.  F.  thereto,  out  of  the  Italian  into 
the  English  language.  And  that  the  said  examiner  do  first  administer 
to  him  the  usual  oath  to  interpret  truly  and  faithfully  as  aforesaid. 


No.  142. 
Depositions  taken  before  an  examiner. 

See  Vol.  I.,  p.  385. 

[THtle  of  cause.]    Depositions  of  witnesses  produced,  sworn  and  exam- 
ined in  the  above  entitled  cause,  on  the  part  of  the 
complainant. 
Dec'r  5th,  1843.    The  parties  by  their  respective  counsel  met  in  the 
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examiner's  office.  An  adjournment  was  had  to  the  10th  day  of  Dec'r, 
1843 ;  at  which  time  the  following  proceedings  are  had : 

The  defendant's  counsel  objects  to  any  proceeding  in  this  cause,  and 
the  taking  of  testimony  therein,  because  the  cause  has  not  been  revived 
since  the  death  of  T.  B.  The  examiner  overruled  the  objection,  and  the 
testimony  is  taken  at  the  instance  of  the  complainant's  counsel. 

Wtn.  H.  Alexander^  a  witness  produced,  sworn,  and  examined  on  the 
part  and  behalf  of  the  complainant,  says  \insert  his  testimony.] 

All  the  previous  testimony  of  this  witness,  in  due  season  objected 
to  by  the  defendant's  counsel.  The  question  arising  on  the  objectioa 
was  reserved  by  the  examiner,  and  the  testimony  taken,  at  the  instance 
of  the  complainant's  solicitor.  Wm.  H.  Alexander. 

Cross  examination. 

Had  you  any  thing  to  do  with,  &:c.  {insert  cross  examination!] 

Subscribed  and  sworn  to  this  \  Wm.  H.  Alexander. 

day  of 1843,  be-  I 

fore  me,  T.  G.  Y.,      { 

Examiner  in  Chancery,  J 

Further  direct  examination, 

[Insert  the  further  direct  examination.] 
Adjourned,  by  consent,  to  the  15th  day  of  December  instant,  at  the 
same  place,  at  10  o'clock  A.  M. 

Dec'r  16th,  1843.  The  parties  appear  by  their  counsel  respectively, 
as  before. 

E.  W,  L,  A  witness  produced,  sworn  and  examined  on  the  part  and 
behalf  of  the  complainant,  says,  &c.  Question,  upon  what  note  did  you 
understand,  from  the  conversation  with  Gardiner,  was  the  suit  in  the  su- 
preme court  brought  T  Objected  to  by  the  defendant's  counsel^,  on  the 
ground  that  it  is  improper  for  the  witness  to  state  his  understanding, 
without  detailing  the  conversation.  Objection  overruled.  Answer — 
the  note,  &c. 

Sworn,  &c.  E.  W.  L. 

[  Title  of  causei]  The  foregoing  are  the  depositions  of  witnesses  on 
the  part  of  the  complainant,  sworn  and  examined  before  me  in  the 
above  entitled  cause.    Dated  Dec.  16th,  1843. 

T.  G.  Y.,  Examiner  in  Chancery. 

Vol.  n.  66 
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No.  143. 

Notice  as  to  what  defendants  are  entitled  to  take<estxmony. 

See  Vol.  I.,  p.  290. 
[Title  ofca%ise.'\ 

Sir: 

Take  notice  the  following  are  the  names  of  the 

defendants,  besides  yourself,  who  have  a  right  to  take  testimony  in  this 

cause,  and  of  the  solicitors  by  whom  they  appear  respectively — J.  C.  W. 

by  J.  D.,  his  solicitor,  and  R.  M.  by  S.  N.,  his  Solicitor.    Dated,  &c. 

To  G.  P.,  Solicitor  for  )  Yours,  &c. 

defendant  C.  D.        \  J.  E.,  Sol.  for  comp't. 


No.  144. 

Petition  for  a  commission  to  examine  witnesses  within  this  state. 

See  Vol.  I.,  p.  293. 

[  THile  as  in  No.  2.]    To  the  register,  [or  assistant  register j]  of  the 

court  of  chancery,  [or  clerk  in  chancery  for  the 

circuit.{a)] 

The  petition  of  A.  B.,  the  complainant  in  the  above  entitled  cause,  re- 
spectfully showeth,  that  as  your  petitioner  is  informed  by  his  solicitor^ 
and  believes,  the  above  entitled  cause  is  in  readiness  to  take  testimony; 
that  no  application  has  been  made  to  examine  the  w;^tnesses  in  presence 
of  a  vice  chancellor,  or  to  take  the  testimony  in  open  court  at  the  hear- 
ing, or  for  an  issue,  within  the  time  prescribed  by  the  rules  of  this 
court ;  that  an  order  to  produce  witnesses  in  this  cause  has  been  enter- 
ed, and  notice  thereof  served  upon  [or^  by]  the  solicitor  of  your  peti- 

tioner^on  the day  of ,  1844.    Your  petitioner  further  shows, 

that  S.  T.  of  Day,  in  the  county  of  Saratoga,  is  a  material  witness  for 
your  petitioner  in  the  above  cause ;  but  that  the  residence  of  the  said  S. 
T.  is  more  than  twenty  miles  from  any  examiner  of  this  court. 

Your  petitioner  therefore  prays,  that  a  commission  may  issue  out  of 
and  under  the  seal  of  this  court,  for  the  examination  of  the  said  S.  T., 
directed  to  U.  V.,  W.  X.,  and  Y.  Z.,  of  the  said  town  and  county. 

And  your  petitioner  will  ever  pray,  &c. 

A.  B. 

[Jurat    See  Vol  /.,  p.  44.] 


(a)  If  the  application  is  made  to  the    addreseed — "  To   the    chancellor  of  the 
court,  as  it  may  be,  in  some  cases,  (see    state  of  New- York." 
Vol.  I.,  p.  294 J  the  petition  should  be 
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JNo.  146. 

Notice  of  presentation  of  petition, 
[Title  of  cause, '\ 

Sir: 

Take  notice,  that  a  petition,  with  a  copy  of 
which  you  are  herewith  served,  will  be  presented  to  the  register  [or^ 
assistant  register]  of  this  court,  [or^  clerk  in  chancery  for  the  fourth 

circuit^']  on  the day  of instant,  and  a  motion  thereupon  made 

that  the  prayer  of  said  petition  be  granted. 

Yours,  &c. 

W.  A.  B., 

soPr  for  comp't. 
To  J.  E.  Esq. 

•ol'r  for  deft. 


No.  146. 

Affidavit  of  service  of  petition  and  notice^  ^c. 

[Title  of  cause,"] 

Saratoga  Countt/,  ss :  W.  A.  R,  solicitor  for  the  complainant  in  the 
above  entitled  cause,  [or,  R.  B.  clerk  in  the  office  of  W.  A.  B,  the  com- 
plainanfs  solicitor  in  the  above  entitled  cause,]  being  duly  sworn,  says, 

that  on  the day  of he  served  on  J.  E.  the  solicitor  for  the  above 

named  defendants,  a  copy  of  the  foregoing  petition,  with  a  notice  that 

an  application  would  b^  made  to  the  register  of  this  court  on  the 

day  of  — -,  that  the  prayer  thereof  be  granted.  That  such  service 
was  made  by  leaving  said  petition  and  notice  in  the  office  of  the  said 
J.  E.  with  a  clerk  who  had  charge  of  the  same — the  said  J.  E.  being 
absent  therefrom. 


No.  147. 
Order  for  commission  to  examine  witnesses  unthin  the  state. 

See  Vol.  I.,  p.  294. 

At,  d&c.  [as  in  No,  6.] 
[Title  as  in  No,  2,] 

On  reading  and  filing  the  petition  ot  the  above  named  complainant, 
duly  verified,  pfaying  that  a^ommission  may  issue  to  examine  .S.  T.  of 
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Day,  ia  the  county  of  Saratoga,  as  a  witness  on  the  part  of  said  com- 
plainant ;  on  motion  of  W.  A.  B.  of  counsel  for  said  complainant,  it  is 
ordered  that  a  commission  issue  for  the  examination  of  the  said  S.  T., 
to  be  directed  to  U*  V.,  W.  X.,  and  Y.  Z.,  of  the  said  town  of  Day, 
commanding  them  to  examine  the  saidS.  T.  either  orally,  oi;  upon  inter- 
rogatories to  be  annexed  to  said  commission. 

[N.  B.  If  the  defendant  wishes  to  join  in  the  commission  and  exam- 
ine witnesses,  the  names  of  his  witnesses  must  be  inserted  in  the  order 
and  commission.] 


No.  148. 

Commission  to  examine  witness  within  the  state. 

The  People  of  the  State  of  New  York,  to  U.  V.,  W.  X., 

(L.  S.)    and  Y.  Z.,  of  the  town  of  Day,  in  the  county  of  Saratoga : 

Know  ye,  that  we  hatting  full  faith  in  your  prudence  and 

competency,  have  appointed  you  commissioners,  and  by  these  presents 

do  authorize  and  require  you,  or  any  one  or  more  of  you,  to  examine 

orally  or  upon  interrogatories  annexed  to  this  commission,  S.  T.  of  the 

said  town  of  Day,  as  a  witi^ess  on  the  part  of  the  complainant,  [and  O.  P. 

and  Q.  R.  of  the  same  place,  aj  witnesses  ofi  the  part  of  the  defendants] 

in  a  certain  cause  pending  in  our  court  of  chancery,  wherein  A.  B.  is 

complainant  and  C.  D.  and  others  are  defendants,  on  oath  to  be  by  you 

administered  ;  to  take  and  certify  the  depositions  of  the  said  witnesses, 

and  return  the  same  in  accordance  with  the  directions  hereto  annexed. 

Witness,  R.  H.  W.,  chancellor  of  our  sail  state,  at  Saratoga  Springs, 

this  10th  day  of  January,  1843. 

J.  E.,  Sol.  for  compt.  G.  M.  D.,  register,  [or  derk.] 


No.  149. 

Interrogatories  to  be  annexed  to  commission. 

Intierrogatories  to  be  administered   to  witnesses  in 
pursuance  of  commission  annexed. 
First.    What  is  your  name,  occupation,  and  place  of  residence  ? 
Second.    Do  you  know  the  complainant  and  defendant  in  this  cause  ? 

How  long  have  you  known  them  ?  *  Declare. 
Third.    Were  the  complainant  and  defendant  ever  married  to  each 
other  ?    Did  they  ever  live  together  as  man  and  wife  ?  and  when, 
and  how  long?    Were  you  present"^  the  ceremony  of  their  in- 


APPENDIX  OP  PRECEDENTS.  445 

lermarriage?  Where  did  it  take  place,  and  when?  Do  you 
know  any  thing,  and  what,  in  relation  to  their  intermarriage  ? 
Declare  fully. 

Fourth.  Where  does  the  defendant  in  this  cause  now  reside  ?  Does 
she  live  with  one  T.  B.,  or  with  any  other  man,  and  whom? 
Does  she  live  with  the  said  T.  B.,  or  any  other  man,  and  whom, 
as  his  wife,  or  under  what  other  circumstances  ?  Has  she  had 
any  child  or  children  by  the  said  T.  B.,  or  any  other  man  with 
whom  she  now  lives,  or  by  any  other  man  than  the  complainant? 
If  so,  when  and  by  whom,  and  does  she  still  reside  with  any  man, 
and  whom,  as  his  wife  ? 

Fyth.  Has  the  said  defendant  ever  cohabited  with  any  person  other  than 
the  complainant,  to  yonr  knowledge  ? 

J.  E.,  Sol.  for  compt. 
W.  L.  P.,  of  counsel  for  compt. 


No.  150. 
Instructions  to  commissioners  as  to  execution  and  return  of  commission. 

See  Vol.  I.,  pp  205,  300. 

[  THtle  of  cause.] 

Instructions  to  the  commissioners  for  the  examina* 

tion  of  witnesses  in  this  cause. 

[These  instructions  are  similar  in  form  to  those  already  given  for  the 

execution  and  return  of  a  commission  to  take  an  answer,  (see  No. 

96,  ante,  p.  417,)  and  can  easily  be  iramed  from  the  ample  directions 

in  the  text,  pp.  295  to  304.] 


No.  151. 
Notice  of  examination  ofwitnessesbefore  commissioners  within  thestate. 

See  Vol.  I.,  p.  305. 

Similar  in  form  to  No.  137,  ante,  p.  438. 


No.  152. 

Commission  to  examine  witnesses  out  of  the  state. 

See  Vol.  I.,  p.  390. 

Is'in  the  same  form  as  No.  148,  with  the  exceptions  pointed  out  VoL 
1.,  p.  299. 
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No.  153. 
Notice  by  part  of  commissioners  to  the  others. 

See  Vol.  I.,  p.  300. 

[THtle  of  cause,]  The  subscribers  haying  received  a  commission  issu- 
ing out  of,  and  under  the  seal  of  the  court  of  chancery  of  the  state  of 
New- York,  directed  to  us  and  yourselves,  as  commissioners,  for  the  ex- 
amination of  witnesses  in  a  certain  cause  depending  in  said  court  betweea 
A.  B.  complainant  and  C.  D.  defendant,  do  hereby  give  you  notice,  that 
we  shall  proceed  to  execute  such  commission  on  the  part  of  the  com- 
plainant [or  defendant]  on  the day  of instant,  at  the  City 

Hotel  in  the  city  of ,  at  ten  o'clock  in  the  forenoon. 

Dated  December  — ,  1843. 
To  O.  P.  and  G.  H. 

W.  R.  L.  M. 


No.   154. 
Letters  rogatory. 

See  Vol.  I.,  p.  305. 

(L.  S.)  State  of  New- York,  ss.  The  People  of  the  state  of  New- 
York  to  any  judge  or  tribunal  having  jurisdiction  of  civil 
causes  at  the  Island  of  St.  Croix,  greeting:  Whereas  a  certain «uit  is 
pending  in  our  court  of  chancery,  .in  which  A.  B.  is  complainant  and 
C.  D.  defendant ;  and  it  has  been  suggested  to  us  that  there  are  wit- 
nesses residing  within  your  jurisdiction  without  whose  testimony  justice 
cannot  be  completely  done  between  the  said  parties  ;  we  therefore  re- 
quest ypu,  that  in  furtherance  of  justice,  you  will,  by  the  proper  and 
usual  process  of  your  court,  cause  such  witness  or  witnesses  as  shall  be 
earned,  or  pointed  out  to  you  by  the  said  parties,  or  either  of  them,  to 
come  before  you,  or  some  competent  person  by  you  for  that  purpose  to 
be  appointed  and  authorized,  at  a  precise  time  and  place  by  you  to  be 
fixed,  and  there  to  answer  on  their  oaths  and  affirmations  to  the  several 
interrogatories  hereto  annexed  ;  and  that  you  will  cause  their  deposi- 
tions to  be  committed  to  writing  and  returned  to  us  under  cover,  duly 
closed  and  sealed  up,  together  with  these  presents.  And  we  shall  be 
ready  to  do  the  same  for  you,  in  a  similar  case,  when  required. 

Witness  Reuben  H.  Walworth,  our  chancellor,  at  thecity  of  Albany, 
the day  of  -— ,  1843. 

J.  E.,  Sol.  for  compt.  J.  M.  D.,  Register. 
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No.    155. 

Notice  of  motion  for  leave  to  prove  a  deed  at  the  hearing. 

See  Vol.  L,  pp.  309,  310. 

[As  in  No.  121  to  the  (*),  then]  the  complainant  be  at  liberty,  on  the 
liearing  of  this  cause  to  examine  N.  M.  as  a  witness  viva  voce  to  prove 
the  execution  of  a  deed  executed  by  E,  P.  to  J.  K.,  purporting  to  con- 
vey a  certain  lot  of  land  in  the  town  of  Day,  in  the  county  of  Saratoga^ 
called  the  Baker  lot,  and  bearing  date  the day  of ,  1840. 

Dated  &c.  Yours,  ice. 

The  order  can  easily  be  framed  from  the  above  notice. 


CHAP.     XL 

HEARING. 

No.  166. 

Notice  of  hearing* 

See  Vol.  I.,  p.  312. 
[  Title  as  in  No.  2.] 

Sir:  Please  take. notice  that  this  cause  will  be  brought  to  a  hearing 
on  bill  and  answer  [or  on  pleadings  and  proofs  ;oron  the  demurrer  filed 
therein  ;  or  on  billj  answer  and  replication]  before  thechancellor  [or  vice 

chancellor  of  the  5th  circuit]  on  t^e day  of  January  next,  at  the 

opening  of  the  court  on  that  day,  or  as  soon  thereafter  as  counsel  can 
be  heard. 

Dated  the day  of  December,  1843. 

.  To  W.  N.  Esq.  Yours,  &c. 

Sol.  for  deft.  J.  E.,  Sol'r  for  compt. 


No.  157. 
Note  of  issue. 

See  Vol.  I.,  p.  313. 

[Title  of  cause.]  Note  of  issue. 

This  cause  belongs  to  the  1st  class,  and  is  to  be  heard  on  bill  taken  as 
confessed  by  all  the  defendants ;  [or,  belongs  to  the  2d  classy  and  is  to 
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be  heard  on  the  plea,  (or  demurrer ,)  of  the  defendant,  ^c]  and  is  entitled 
to  priority  from  the day  of ,  1843. 

Dated  December  — ,  1843. 
To.  J.  M.  D.,  Esq.,  Register,  Yours,  &c. 

[or  clerk.]  J.  E.  Sol,  for  compt. 


\ 


No.  158. 


Case  and  abbreviation,  of  pleadings. 
See  Vol.  (.,  p.  313. 

[  Title  of  cause.]  Case  and  abbreviation  of  pleadings. 

The  bill  in  this  cause  was  filed  on  the  27th  of  October,  1840,  before 
the  chancellor.  The  answer  was  filed  on  the  21st  of  December,  1840, 
and  the  replication  on  the  2d  day  of  January,  1841.  The  following  wit- 
nesses werie  examined  on  the day  of  January,  1841,  before  T.  G.  Y., 

an  examiner  of  this  court,  in  pursuance  of  an  order' to  produce  proofs, 

entered  on  the day  of  January,  1841,  to  wit,  B.  F.  and  G.  H.,  on 

the  part  of  the  complainant,  and  M.  N.  and  O.  P.,  on  the  part  of  Ihe 
defendant. 

The  defendant  appeared  by  H.R.  S.,  Esq.,  his  solicitor,  who  has  died 
since  the  commencement  of  the  suit,  and  J.  B.,  Esq.  has  been  substituted 
in  his  place  as  solicitor  for  said  defendant. 

The  object  of  the  bill  is  to  procure  a  conveyance  from  the  defendant 
of  the  legal  estate  in  the  premises  particularly  described  in  the  bill,  and 
being  lot  No.  9  in  the  New  Stockbridge  Tract. 

Answer. 
Admitted.    But  defendant  on  the 
day  of ,  purchased  of  Al- 


Bill. 
Stales  that    before  complainant 
purchased  lot  No.  7,  James  Alex- 
ander owned  the  improvements,  d&c. 

Lot  No.  9  was  leased  to  Alexan- 

'  der  on  the day  of ,  but 

.by  an  undetstanding,  &c. 

On  the  3d  of  February,  1837, 
&c. 

Complainant  paid  his  share  of 
the  money,  &c. 

Usual  charge  of  confederacy,  d^. 

Answer  on  oath  prayed  for. 


exander  all  of  the  improvements. 

Denies  that  by  any  understand- 
ing the  10  acres,  <S&c. 

Substantially  admitted. 


Denied. 
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Prayer  for  injunction;  that  de- 
fendant may  be  decreed  to  execute 
conveyance ;  and  for  general  relief. 

General  replication. 


General  traverse  and  usual  con- 
clusion. 


J.  E.,  SolV  for  conipt. 
W.  H.,  of  Counsel. 


No.  168.(a) 

Order  of  reference^  preparatory  to  a  hearing  where  the  bill  has  been 
taken  as  confessed  as  to  some  of  the  defendants  as  absentees,  and 
others  contest  the  suit. 


See  Vol.  I.,  p.  05. 


A.B. 

vs. 


[At,  (fcc.  as  in  No.  6.] 


C.  D.  and  others.  \  On  filing  due  proof  that  the  bill  in  this  cause  has 
been  taken  as  confessed  against  C.  D.,  one  of  the  defendants  therein,  as 
an  absentee,  and  on  motion  of  P.  S.,  solicitor  for  the  complainant,  it  is 
ordered  that  it  be  referred  to  one  of  the  masters  of  this  court  to  take 
proof  of  the  facts  and  circumstances  stated  in  such  bill,  as  against  the 
said  absentee,  and  to  report  such  proofs  to  the  court  with  all  convenient 
speed.  [If  the  bill  is  to  obtai7i  satisfaction  of  a  debt,  add]  And  it  is  fur- 
ther ordered,  that  the  said  master  do  examine  the  complainant  on  oath 
as  to  any  payments  which  may  have  been  made  to  him,  or  to  any  other 
person  for  his  use,  on  account  of  the  demand  mentioned  in  the  bill,  and 
which  ought  to  be  credited  on  such  demand. 


No.  159. 

Points  on  hearing. 
See  Vol.  I.,  p.  316. 

[Title  of  cause.] 

Defendant's  Points. 

I.  The  complainants  have  a  perfect  remedy  at  law  whereby  they  may 

avail  themselves  of  every  ground  of  complaint  set  forth  in  the  bill. 

II.  The  court  of  chancery  will  not  assume  jurisdiction  of  this  case 
upon  the  ground  of  its  being  a  bill  of  peace — Because 

1.  The  bill  is  filed  only  against  a  single  party,  which  party 
has  neither  commenced  nor  threatened  to  commence  a 
multiplicity  of  suits,  ice. 
ToL.  U.  67 
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2.  The  apprehensions  of  the  complainants  that  they  have 
incurred,  &c. 
III.  The  defendants  are  vested  with  full  authority,  by  the  14th  section 

of  the  charter  of  1730  to  pass  the  ordinance  in  question. 
IY«  The  ordinance  is  a  reasonable  regulation  of  trade. 

F.  A.  C,  of  Counsel  for  Defts. 


No.  160.] 
Notice  of  motion  to  suppress  depositions. 

See  Vol.  I.,  p.  316. 

,  [As  in  No.  121  to  the  asterisk,  (*)  then.]  the  deposition  of  J.  M.,  a 
witness  examined  in  this  cause  on  the  part  of  the  defendant  before 
T*  G.  Y.,  examiner,  on  the day  of last,  be  suppressed.  [Con- 
clude as  in  No.  121.] 


No.  161. 

Submission  of  cause* 
See  Vol.  L,  p.  317.  . 

[  THtle  of  cause.]  it  is  stipulated  and  agreed  that  this  cause  be  sub- 
mitted to  the  chancellor  [or  vice  chancellor]  on  written  arguments- 
The  complainant's  counsel  to  serve  his  argument  within  thirty  days,  and 
the  defendant's  counsel  to  answer  the  same,  and  submit  the  cause  within 
thirty  days  thereafter. 

Dated,  &,c.  A.  G.,  SoPr  for  compt. 

L.  H.  S.,  SoPr  for  deft. 


No.  162. 
Order  for  cause  to  stand  over,  to  add  parties. 

See  Vol.  I.,  p.  321. 

At,  d&c.  [as  in  No.  6.] 
[TUleas  in  No.  2.] 

This  cause  coming  on  to  be  heard  this  day,  and  counsel  for  both  par- 
ties having  been  in  part  heard ;  and  it  appearing  to  the  court  that  (*) 
C.  J.  and  Lucy  his  wife  are  necessary  parties  to  this  cause ;  it  is  ordered 
that  this  cause  do  stand  over,  to  the  end  that  the  complainant  may  make 
the  said  G.  J.  and  Lucy  his  wife  parties  thereto,  either  by  amendment  or 
supplemental  bill>  as  he  may  be  advised. 
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No.  163. 
Order  for  cause  to  stand  over  to  supply  proofs. 

See  Vol  I.,  p.  323. 

[As  in  No.  1&2  to  the  {^\  then^]  the  complainant  has  omitted  to  in- 
troduce proof  of  the  death  of  D.  B.,  his  intestate,  it  is  ordered  that  this 
cause  do  stand  over,  to  the  end  that  the  complainant  may  examine  wit- 
nesses to  prove  the  death  of  such  intestate. 


No.  164. 
Decretal  order  retaining  hilly  with  liberty  to  bring  an  action  at  law. 

See  Vol.  I.,  p.  324. 

At,  &c.  [as  in  No.  6.] 
[Title of  cause.]  This  cause  having  been  brought  to  hearing  upoiji 
the  pleadings  and  proofs  therein,  and  having  been  argued  by  Mr. 
W.  0.  N.  of  counsel  for  the  complainant,  and  by  Mr.  J.  E.  of  counsel 
for  the  defendant,  it  is  ordered,  adjudged  and  decreed,  and  this  court,  by- 
virtue  of  the  power  and  authority  thereof  doth  order,  adjudge,  and  der 
cree,  that  the  bill  in  this  cause  be  retained  for  twelve  months,  with  libr 
erty  to  the  complainant,  in  the  mean  time,  to  proceed  nt  law  touching 
the  matters  in  question  in  this  cause,  as  he  shall  be  advised.  And  it  is 
further  ordered,  adjudged  and  decreed,  that  if  the  complainant  shall 
commence  an  action  at  law  and  proceed  to  trial  within  the  time  specified, 
the  court  reserves  the  consideration  of  the  costs  of  this  suit,  and  of  all 
further  directions  until  after  such  trial  shall  be  had.  But  in  case  the 
complainant  shall  not  proceed  at  law  and  go  to  trial  within  the  time 
aforesaid,  his  bill  is  from  thenceforth  to  stand  dismissed  out  of  this  court; 
with  costs  to  be  taxed.  And  in  either  case  any  of  the  parties  are  to  b^ 
at  liberty  to  apply  to  the  court,  as  they  shall  be  advised. 
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CHAP.    XII. 

DECREE, 

No.  165. 
Decretal  order  for  a  reference  as  to  the  title  of  a  vendor ,  ^e* 

See  Vol.  I.,  pp.  327,  328,  336. 

At,  d&c.  [as  in  No.  6.] 
[  Title  of  cause,] 

On  reading  and  filing  the  pleadings  in  this  cause,  affidavits,  &c.  and 
on  hearing  Mr.  N.  of  counsel  for  the  defendant  in  support  of  this  mo- 
tion, and  Mr.  P.  of  counsel  for  the  complainant,  in  opposition  (hereto, 
it  is  ordered,  that  it  be  referred  to  one  of  the  masters  of  this  court  resid- 
ing in  the  county  of to  inquire  whether  a  good  title  can  be  made 

to  the  premises  comprised  in  the  agreement  between  the  parties  to  this 
cause,  mentioned  in  the  pleadings  therein,  and  that  he  stale  his  opin- 
ion thereon,  to  ihe  courts  And  in  case  he  shall  be  of  opinion  that  a 
good  title  can  be  made,  it  is  ordered  that  he  do  inquire  and  state  when 
it  was  first  shown  that  a  good  title  could  be  made.  And  that  the  said 
master  do  inquire  and  report  as  to  the  quantity  of  land  agreed  to  be 
conveyed  by  the  complainant,  and  that  he  take  an  account  of  the  pay- 
ments made  upon  such  agreement,  by  the  defendant,  and  that  he  ascer- 
tain and  report  the  balance  now  due  from  him  upon  the  said  agreement. 
And  for  the  better  discovery  of  the  matters  aforesaid,  the  parlies  are  to 
produce  before  the  said  master,  upon  oath,  all  deeds,  books,  papers,  and 
writings,  in  theii  custody  or  power  relating  thereto,  and  are  to  be  exam- 
ined upon  interrogatories  as  the  said  master  shall  direct.  And  this  court 
doth  reserve  the  consideration  of  all  further  directions,  and  of  the  costs 
of  this  suit,  until  after  the  said  master  shall  have  made  his  report.  And 
either  of  the  parties  are  to  be  at  liberty  to  apply  to  the  court  as  occasion 
shall  require.(a) 


{a)  It  is  stated  in  the  text.  Vol.  I.,  p.  declaration  that  the  agreement  ought  to 

328,  that  a  decree  of  this  nature  should  be  specifically  perfonned  is  seldom  in- 

contain  a    declaration  that   the  contract  serted  in  ihe  decree  directing  a  refer- 

ought    to  he  specifically  performed.    And  ence  ;  but  is  .usually  made  on  further  di- 

a  case  in  Jacobus  Ch.  Reports  is  cited  in  rections.  (Seatnn  on  Decrees^  210.)  And 

support  of  the    statement.      Mr.  Seaton,  he    refers  to   Burroughs  y.   Oakley,  3 

however,  says  that  according  to  the  old  SwansL  172  ;  Le  Grand  ?.   Whitehead, 

practice,  there  were  two  ways  of  framing  1   Russ.   309  ;    Harding  ▼.    Beckford, 

the  decree  in  such  a  case,  of  which  this  V,  C.  IIM  Nov,  1824;  Bridges  y,  Rob- 

as  one.     But  he  observes,  that  of  lute  the  inson,  3  Mer.  694  ;  Hand's  Pr,  128. 
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No.  166. 
*  Interlocutory  decree  for  an  account. 

See  Vol.  I.,  p.  336. 

At,  d&c.  [as  in  No.  6.] 

[  Title  of  cause.] 

This  cause  having  heretofore  [or  this  day]  been  brought  on  to  be 
heard  upon  the  pleadings  filed  and  the  proofs  taken  therein ;  and  the 
said  pleadings  and  proofs  having  been  read,  and  Mr.  S.  of  counsel  for 
the  complainant,  and  Mr.  M.  and  Mr.  O.  of  counsel  for  the  defendant, 
havuig  been  heard,  and  the  court  having  duly  considered  the  said  plead- 
ings, proofs,  and  arguments,  it  is  ordered,  adjudged  and  decreed,(*) 
that  it  be  referred  to  one  of  the  masters  of  this  court  residing  in  the 
county  of  Saratoga,  to  take  a  mutual  account  of  all  dealings  and  trans- 
actions between  the  complainant  and  the  defendant  in  this  cause ;  for 
the  better  clearing  of  which  account  the  parties  are  directed  to  produce 
before  the  said  master,  upon  oath,  all  deeds,  books,  papers,  and  writings 
in  their  custody  or  power,  relating  thereto,  and  are  to  be  examined  on 
interrogatories  as  the  said  maste?  shall  direct ;  who,  in  taking  the  said 
account,  is  to  make  unto  the  parties  all  just  allowances  ;  and  what,  upon 
the  balance  of  the  said  account,  shall  appear  to  be  due  from  either  par- 
ty to  the  other,  is  to  be  paid  as  the  said  master  shall  direct.  And  this 
court  doth  reserve  the  consideration  of  the  costs  of  this  suit,  and  of  all 
further  directions,  until  after  the  said  master  shall  have  made  his  report  * 
when  either  party  is  to  be  at  liberty  to  apply  to  the  court,  as  occasion 
shall  require. 


No-  167, 

Final  decree  for  the  specific  performance  of  an  agreemefU. 

See  Vol,  I.,  p.  333. 

At,  &c.  ^as  in  No.  6, J 
[Title  of  cause,]  This  cause  being  brought  to  hearing  for  further 
directions  on  the  report  of  P.  G.  E.,  the  master  to  whom  the  same  sCood 
referred,  and  the  said  report,  together  with  the  pleadings  and  proofs, 
having  been  read,  and  Mr.  H.  S.,  as  counsel  for  the  complainant,  and 
Mr.  C.  E.  and  Mr.  M.  H.,  of  counsel  for  the  defendant,  having  been 
heard,  and  the  court  having  duly  considered  the  said  master's  report, 
pleadings,  proofs,  and  arguments,  and  it  appearing  to  this  court  that  a 
good  title  can  be  maJe  by  the  complainant  to  the  premises  comprised 
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in  the  agreement  between  the  parties  to  this  cause,  mentioned  in  the 
pleadings  therein,  and  dated  the  day  of  ,  1840  ;  it  is  there- 
upon ordered,  adjudged  and  decreed,  and  this  court,  in  virtue  of  the 
power  therein  vested  doth  order,  adjudge  and  decree,  that  the  said  agree- 
ment so  made  and  entered  into  between  the  complainant  and  defendant, 
and  duly  proven  in  this  cause,  be  specifically  perforriied.  And  it  is  fur- 
ther ordered  and  decreed,  that  the  said  complainant  execute  and  deliver 
to  the  defendant  a  proper  and  sufficient  conveyance  in  fee  of  the  prem- 
ises comprised  in  the  same  agreement  between  the  parties,  and  particu- 
larly described'THereirntoo  be  approved  of  by  P.  G.  E.,  one  of  the  mas- 
"ters  of  this  court  residing  in  the  county  of  Saratoga,  in  case  the  parlies 
differ  about  the  same.  And  it  is  further  ordered  and  decreed,  that  the 
said  defendant  do,  upon  the  tender  or  delivery  to  him  of  such  convey- 
ance, pay  unto  the  said  complainant,  the  sum  of  $ ,  the  balance  of 

the  purchase  money  of  said  premises  reported  by  the  said  master  to  be 
still  due,  with  interest  thereon  at  the  rate  of  seven  per  cent  from  the 
date  of  the  said  master's  report.  And  it  is  further  ordered  and  decreed, 
that  the  said  defendant  do  pay  to  the  complainant  the  costs  of  this  suit 
to  be  taxed.  And  it  is  further  ordered  ^nd  decreed,  that  the  said  com- 
plainant have  execution  against  the  said  defendant  for  the  said  sum  of 

^ -^  the  balance  of  said  purchase  money  reported  by  the  master  to  be 

due,  with  interest  from  the  date  of  his  report,  and  for  the  costs  to  be 
taxed  as  aforesaid,  according  to  the  course  and  practice  of  the  court. 
And  either  of  the  parties  is  to  be  at  liberty  to  apply  to  this  court  as  oc^ 
casion  may  require. 


No.  168. 

* 

Enrolment  of  a  final  decree. 
SeeVol.  L,  p.  344. 

At,  «fcc.  [as  in  No,  6 : — the  date  being  the  time  when 

the  enrolment  is  signed,] 

[  Title  of  cause,'] 

The  complainants  filed  their  bill  of  complaint  in  this  cause,  which 
bill  is  hereto  annexed,  on  the day  of ,  1842,  before  the  chan- 
cellor, against  the  defendant  C.  D.,  E.  F.,  J.  K.,  and  G.  T.  A  sub- 
poena to  appear  in  the  said  cause  was  thereupon  issued,  returnable  the 
(Jay  of ,  1842,  and  was  served  personally,  previous  to  the  re- 
turn day  thereof,  on  all  of  said  defendants.  The  defendant  C.  D.  and 
J,  K.  appeared  in  said  cause  by  said  solicitor,  and  G.  T.  being  an  in- 
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fant,  appeared  by  S.  T.,  his  guardian  ad  litem  duly  appointed  by  the 

court.    On  the  day  of ,  1842,  upon  filing  an  affidavit  of  the 

service  of  the  subpoena  upon  the  defendant  E.  F.,  and  that  he  had  not 
caused  his  appearance  to  be  entered  within  the  time  limited  by  the  rules 
of  the  court,  an  order  was  entered,  taking  the  bill  as  confessed  by  the 
said  E.  P. 

On  the day  of ,  1842,  an  order  was  entered  authorizing  the 

complainant  to  amend  his  bill  in  the  manner  specified  in  a  notice  of  mo- 
tion for  that  purpose,  annexed  to  an  affidavit  of  the  complainant  on  that 
day  presented ;  which  affidavit  is  hereto  annexed.    In  pursuance  of 

which  order,  amendments  to  the  said  bill  were  filed,  on  the day  of 

,  1842,  which  are  hereto  annexed. 

On  the day  of ,  1842,  the  defendants  C.  D.  and  J.  K.  filed 

their  answer  to  said  amended  bill :  which  answer  is  hereto  annexed. 
And  on  the day  of ,  1842,  the  defendant  G.  T.  by  her  said  guar- 
dian ad  litem,  filed  her  answer  thereto ;  which  answer  is  also  hereto  an- 
nexed.    Replications  to  said  answers  were  filed  on  the day  of 

,  1842,  copies  whereof  are  hereto  annexed.     On  the day  of 

,  1842,  proofs  were  taken  in  said  cause  before  T.  G.  Y.,  one  of  the 

examiners  of  this  court,  in  pursuance  of  an  order  for  that  purpose  previ- 
ously entered. 

On  the day  of  - — ,  1843,  the  cause  being  in  readiness  for  hear- 
ing, was  brought  to  a  hearing  before  the  chancellor  upon  the  pleadings 
and  proofs,  when  an  interlocutory  decree  was  made  and  entered  therein, 
which  is  in  the  words  and  figures  following,  to  wit :  [i?is€rt  interlocuto- 
ry decree.] 

On  the day  of ,  1843,  the  cause  was  brought  to  a  hearing 

for  further  directions  upon  the  master's  report  made  in  pursuance  of  the 

said  interlocutory  decree  of  the  day  of ,  which  report  was 

filed  on  the  day  of ,  1843,  and  is  hereto  annexed ;  whereup- 
on a  final  decree  was  made  and  entered  therein,  in  the  words  and  figures 
following,  to  wit :  [insert  final  decree.] 

Thereupon  the  costs  of  the  complainant  were  taxed  at  .  $ . 

And  the  costs  of  the  guardian  ad  litem  of  the  defendant  G.  T.  at  $ . 

Whereupon  the  said  pleadings  and  reports,  and  such  other  papers  filed 
in  this  cause  as  are  required  by  the  general  rules  of  this  court,  together 
with  the  said  taxed  bill  of  costs,  are  now  attached  together  and  hereto 
annexed ;  and  the  said  final  decree  is  signed  and  enrolled,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  the  day  and 
year  in  the  caption  of  this  enrolment  mentioned. 

R.  H.  W.,  Chancellor. 
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No.  1(59. 
Petition  to  rectify  decree  before  enrolment. 

See  Vol.  I.,  p.  349. 

[Commence  as  in  No.  39.]    That  a  decree  was  made  by  this  court 

before  the  chancellor,  in  the  above  entitled  cause,  on  the day  of 

,  1842,  by  which  a  feigned  issue  was  directed  to  be  made  up  and 

settled  in  Chis  cause,  and  by  which  the  said  feigned  issue  was  directed  to 
be  tried  at  the  next  circuit  court  to  be  held  in  and  for  the  county  of 
Saratoga  on  the  first  Monday  of  October  then  next. 

And  your  petitioner  further  showeth  unto  your  honor  that  there  was 
not  sufficient  time  between  tlie  date  of  the  said  decree  and  the  said  first 
Monday  of  October,  to  enable  your  petitioner  to  draw  up  and  enter  the 
said  decree  or  to  make  up  the  said  feigned  issue  and  have  the  same  set- 
tled, so  that  it  could  be  tried  at  the  said  circuit,  which  has  now  passed. 

And  your  petitioner  further  showeth  unto  your  honor  that  the  said 
decree  has  not  yet  been  settled  and  entered  by  the  register,  but  still  re- 
mains in  the  shape  of  minutes. 

Your  petitioner  therefore  prays  that  the  minutes  of  the  said  decree 
may  be  varied  so  as  to  direct  the  trial  of  the  said  feigned  issue  at  the 
next  circuit  court  to  be  held  in  and  for  said  county  of  Saratoga  on  the 
second  Tuesday  of  January  next ;  and  that  the  said  decree,  thus  varied, 
may  be  entered  nunc  pro  tunc,  as  of  the  time  the  same  was  originally 
pronounced. 


No.  170. 
Petition  for  a  rehearing. 

See  Vol.  I.,  pp.  353,  856. 

[Title  ofcatise.] 

To  the  Chancellor  of  the  State  of  New- York.  The  petition  of  the 
above  defendant  respectfully  showeth, 

That  your  petitioner  finds  himself  much  aggrieved  by  a  decretal  order 

made  by  your  honor  in  this  cause  on  the day  of last,  whereby 

it  was  among  other  things,  ordered  that  [insert  the  part  of  the  decree 
complained  of:]  and  your  petitioner  submits,  that  so  much  of  the 
said  decree  is  erroneous  as  directs  that,  d&c. ;  because  your  petition- 
er shows  unto  your  honor  that,  ^. 
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And  your  petitioner  further  submits,  that  so  much  of  the  said  decree 
is  erroneous  as  relates  to  the  house  and  lot  in  Greenwich  street,  therein 
mentioned,  and  that  he  is  aggrieved  thereby :  because  your  petitioner 
shows  unto  your  honor  that  at  the  hearing  of  the  said  cause,  it  was  al- 
leged, and  strongly  urged  and  insisted  on,  on  the  part  of  the  complain- 
ant, that  the  deed  in  the  said  decree  mentioned  had  been  duly  executed 
by  your  petitioner  ;  that  at  the  said  hearing,  the  said  deed  was  pro- 
duced and  read,  whereby  it  appeared  that  your  petitioner  was  a  trustee 
of  the  said  house  and  lot  in  Greenwich  street ;  and  under  the  impression 
thatj^our  petitioner  was  such  trustee,  your  honor,  as  your  petitioner 
conceives,  made  the  decree  in  relation  to  the  said  house  and  lot ;  but 
your  petitioner  now  shows  unto  your  honor  that  he  has,  since  the  said 
hearing,  discovered  that  a  defeasance  to  the  said  deed  had  been  duly  ez^ 

ecuted  by many  years  before  the  said  hearing,  and  that  the  said 

deed  had  become  null  and  void  ;  and  that  your  petitioner,  through  in<- 
advertence  or  forgetfulness,  had  neglected  to  take  back  the  said  deed 
and  have  the  same  cancelled,  &c. 

And  your  petitioner  further  shows,  that  the  said  decretal  order  has 
been  settled  and  entered,  but  has  not  yet  been  enrolled. 

Whereupon  your  petitioner  prays  that  your  honor  will  be  pleased  to 
vouchsafe  a  rehearing  of  this  cause,  before  your  honor,  your  petitioner 
submitting  to  pay  such  costs  as  the  court  shall  award,  in  case  his  com* 
plaint  shall  be  found  groundless*  And  your  petitioner  will  ever 
pray,  &c. 

Certificate  of  amnsel. 

We  certify  that  we  have  examined  the  case  referred  to  in  the  forego- 
ing petition,  and  are  of  opinion  that  the  decretal  order  therein  mention* 
ed  is  erroneous  in  the  particulars  specified  in  the  said  petion. 

g;  g;  g;  j  Counsel. 


No.  171. 
Order  to  stay  proceedinffSf  m  filing  petition  of  rehearing. 

See  Vol.  I.,  p.  359. 

At,  &c.  [as  in  No,  6,] 
[  Title  of  cause.]    On  reading  and  filing  the  petition  of  the  defendant 
C.  D.  praying  for  a  rehearing  of  the  decretal  orde'r  made  in  this  cause 

on  the day  of  — -  last,  affidavits,  &c.  and  on  motion  of  Mr.  H^ 

Vol.  II.  68 
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solicitor  for  said  petitioner,  no  one  appearing  to  oppose,  ordered,  that 
the  complainant  show  cause  at  the  next  special  term  of  this  court  to  \ye 

held  at  the  capitol,  in  the  city  of  Albany,  on  the day  of  — ^  next, 

why  the  prayer  of  said  petition  should  not  be  granted  ;  and  that  in  the 
meantime  all  proceedings  in  this  cause,  on  the  part  of  the  complainant, 
be  stayedr 


No.  171.(a) 

Order  for  leave  to  fie  a  supplemental  hill  in  the  nature  of  a  bill  of 

review. 

See  Vol.  I.,  pp.  363,  364. 

At,  &c.  [as  in  No.  6.] 
[Title  of  cause.] 

On  reading  and  filing  the  affidavit  and  petition  of  the  complainant  in 

this  cause,  and  on  motion  of  Mr.  N.  of  counsel  for  said  complainant, 

and  on  hearing  Mr.  H.  of  counsel  for  the  defendant,  it  is  ordered  that 

upon  such  complainant's  making  such  deposit,  or  giving  such  security 

to  the  defendant,  as  is  required  by  the  173d  rule  of  this  court,  he  be  at 

liberty  to  file  a  supplemental  bill  in  the  nature  of  a  bill  of  review,  to 

bring  before  the  court  the  matter  stated  in  such  petition  relative  to  the 

new  matters  discovered  since  the  making  of  the  decree  in  this  cause  on 

the day  of ,  1843,  and  for  relief,  as  he  shall  be  advised.    And 

further,  that  he  be  at  liberty  to  have  the  original  cause  brought  on  to  be 

re-heard,  and  to  come  on  at  the  same  time  with  the  cause  upon  such 

bill. 


No.  172. 

Supplemental  bill  in  the  nature  of  a  bill  of  review. 

See  Vol.  I.,  p.  362. 

[Caption^  address  and  introduction  as  in  No.  1.] 

That  on  the day  of ,  1843,  G.  H.,  of,  &c.  (the  defendant 

hereinafter  named)  exhibited  his  bill  of  complaint  in  this  honorable  court 
against  your  orator,  and  thereby  set  forth  that  [insert  the  original  bill.] 
And  your  orator  being  served  with  a  subpoena  for  that  purpose,  appeared 
and  put  in  his  answer  to  the  said  bill,  to  the  effect  following :  [recite  the 
substance  of  the  answer.]    And  the  said  G.  H.  replied  to  the  said  an- 
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8ver,  and  issue  having  been  joined,  and  witnesses  examined,  and  the 
proofs  closed,  the  said  cause  was  brought  on  to  be  heard  before  your 

honor  on  the day  of ,  1843,  when  a  decree  was  pronounced, 

whereby  your  honor  decreed  that  [state  the  effect  of  the  decree  ;]  as  by 
the  said  proceedings  and  decree  now  remaining  as  of  record,  in  this  hon- 
orable court,  reference  being  thereunto  had,  will  more  fully  appear. 

And  your  orator  further  sheweth  unto  your  honor,  by  leave  of  this 
honorable  court  first  had  and  obtained  for  that  purpose,  by  way  of  sup- 
plement, that  since  the  settling  and  entering  of  the  said  decree,  your 
orator  has  discovered,  for  the  first  time,  as  the  fact  is,  that  the  said  E.  F, 
was  in  his  lifetime  seized  in  his  demesne  as  of  fee,  of  and  in  the  heredita- 
ments and  premises  in  question  in  the  said  cause,  and  that  the  said  E.  F. 
when  so  seised,  and  when  of  sound  mind,  duly  made  and  published  his 

last  will  and  testament  in  writing,  bearing  date  on  or  about  the day 

of ,  which  was  executed  by  him  and  attested  in  such  manner  as  by 

law  is  required  for  passing  real  estates  by  devise ;  and  thereby  gave  and 
devised  unto  the  said  J.  W.,  his  heirs  and  assigns  forever,  to  and  for  his 
and  their  own  absolute  use  and  benefit,  the  said  hereditaments  and  prem- 
ises in  question  in  the  said  cause,  (which  your  orator  claims  to  be  enti- 
tled to,  as  purchaser  thereof,  from  the  said,  J.  W.) 

And  your  orator  further  showeth,  that  the  said  decree  has  never^ 
hitherto,  been  enrolled,  and  in  consequence  of  the  discovery  of  such 
new  matter  as  aforesaid  your  orator  is  entitled,  as  he  is  advised,  to  have 
the  said  cause  heard  thereon  by  your  honor,  at  the  same  time  that  it  is 
reheard  on  the  said  original  bill,  in  the  same  manner  as  if  such  new 
matter  had  been  put  in  issue  in  the  said  original  suit :  To  the  end  there- 
fore  \as  in  No.  I ;  and  interrogate  particularly  as  to  the  supplemental 
matters.]  And  that  the  said  will  may  be  established,  and  declared  ^ 
valid  and  effectual  devise  of  the  said  hereditaments  and  premises,  and 
that  the  said  cause  may  be  heard  on  such  new  and  supplemental  matter  as 
aforesaid,  at  the  same  time  that  it  is  reheard  upon  the  said  original  bill ; 
and  that  your  orator  may  have  such  further  and  other  relief  as,  under 
the  circumstances  herein  before  particularly  mentioned,  to  your  honor 
shall  seem  meet,  and  the  nature  of  this  case,  as  it  hereby  appears,  may 
require.  May  it  please,  ice.  [Conclude  with  praying  process  of  sub* 
pcBua^  as  in  No.  1.] 
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No.  173. 
Peiitian  io  rectify  decree  after  eifirolment* 

See  Vol.  I.,  p.  366. 

[Commence  as  in  No.  17(X]    That  a  decree  was  made  in  Hie  above 

entitled  cause,  before  the  chancellor,  on  the day  of ,  1843,  by 

which  the  above  defendant  was  ordered  to  pay  to  your  petitioner  the 
6um  of  five  hundred  dollars,  together  with  the  costs  of  this  suit ;  that 
such  d<)cree  was  founded  upon  the  report  of  J.  M.  A.,  one  of  the  masters 
of  this  court,  to  whom  it  was  referred  to  take  an  account  between  the 
parties  to  this  suit  and  to  report  what  balance  was  due  from  either  party 
to  the  other ;  and  that  the  said  master,  in  and  by  his  said  report,  did  find 
the  amount  due  from  the  defendant  to  your  petitioner  to  be  five  hundred 
and  fifty  dollars  ^  yet  that  in  drawing  the  said  decree  the  words  '<  and 
fifty"  were  by  mistake  omitted  in  stating  the  sum  reported  by  tlie  said 
master  to  be  due  to  your  petitioner. 

And  your  petitioner  further  shewetfa,  that  the  said  ^decree  has  been 
entered  and  enrolled,  and  that  the  said  mistake  was  not  discovered  by 
your  petitioner  vmlil  after  the  enrolment  of  said  decree. 

Your  petitioner  therefore  pray^  that  the  enrolment  of  the  said  decree 
may  be  opened  and  the  mistake  in  the  said  decree  rectified,  so  that  it 
may  conform  to  the  report  of  the  said  master  in  staling  the-^sum  to  be 
paid  by  the  defendant  to  your  petitioner. 

And  that  your  petitioner  nuiy  have  such  other,  <S6C« 


No.  174 

Deoree  by  default. 
See  Vol.  I.,  p.  373. 

[At,  &c.  ns  in  No.  6.] 
\TiXle  of  cause  J\  This  cause  having  this  day  been  brought  on  to  be 
heard  upon  the  pleadings  and  the  proofs  takea  therein^  [or  on  the  plead- 
ings and  preqfs  as  to  the  defendant  C.  D.  and  on  bill  a>nd  answer  as  to 
the  defendant  E.  F.,  and  on  the  bill  taken  as  confessed  as  to  the  defen- 
dant Gf.  H,]  and  on  reading  and  filing  proof  of  the  due  service  of  notice 
of  hearing  on  the  solicitor  of  the  said  defendant  (*)  [or  on  such  of  the 
defendants  as  have  appeared  in  this  cause]  and  on  hearing  of  Mr.  J.  E.,  of 
counsel  for  the  complainant,  no  one  appearing  on  the  part  of  the  defen- 
dant, it  is  ordered,  ac^udged  «nd  decreed,  4cc* 


n 

I 
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No.  175. 

Decree  by  consent 

See  Vol.  I.,  p.  373. 
[As  in  last  farm  to  the  asterisk^  (*)  then  add]  with  the' consent  of  the 
parties  to  this  suit,  [or,  with  the  oansent  of  the  complainant  and  A,  fi.,  one 
of  the  defendants]  and  on  motion  of  J.  P.  of  counsel  for  the  complain- 
anty  it  is  ordered,  adjudged  and  decreed,  <S&c. 


BOOK   11. 

JJrortfbmga  subaequcnt  to  tl)c  Wttru. 


CHAP.    L 

APPEALS. 

No.   176. 

Bond  for  costs  on  appeal,  either  to  court  of  errors,  or  to  the  chancellor. 

'  See  Vol.  I.,  pp.  388,  390,  401,  409. 

Know  all  men  by  these  presents  that  we,  O.  D.,  E.  F.  and  G.  H.,  of 
the  city  of  Utica,  are  held  and  firmly  bound  unto  A.  B.  in  the  sum  of 
two  hundred  and  fifty  dollars,  to  be  paid  to  the  said  A.  B.,  his  executors, 
administrators,  or  assigns.  For  which  payment  well  and  truly  to  be 
made,  we  bind  ourselves,  our  heirs,  executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents.  Sealed  with  our  seals,  and 
dated  this day  of ,  1843. 

Whereas  the  above  named  C.  D.  has  appealed  to  the  court  for  the 
correction  of  errors  \or  to  the  chancellor]  from  a  decree  [or  order]  of 
the  court  of  chancery  of  the  stale  of  New- York,  [or  of  the  vice  chancel- 
lor of  the  fourth  circuit,]  made  on  the day  of ,  1843,  in  a  cause 

in  which  the  said  A.  B.  was  complainant  and  C.  D.  was  defendant.(*) 

Now  therefore,  the  condition  of  this  obligation  is  such,  that  if  the  said 
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appellant  shall  diligently  prosecute  the  said  appeal,  and  shall  pay  all 
costs  and  damages  that  may  be  awarded  against  him  on  the  said  appeal, 
then  this  obligation  to  be  void  ;  otherwise  to  remain  in  full  force  and 
virtue. 
Sealed  and  delivered  C.  D.        (L.  S.) 

in  presence  of  E.  F.        (L.  S.) 

S.  T.  G.  H.        (L.  S.) 

Approval  of  bond  and  sureties. 
1  approve  of  the  form  and  execution  of  the  within  bond  and  of  the 
-sufficiency  oi  the  sureties  therein  ;  each  of  the  said  sureties  having  duly 
justified. 

Dated 1843.  P.  G.  E.,  Injunction 

master,  4th  circuit. 
Acknowledgment  of  bond. 

State  of  New- York.  ; 
Saratoga  county.  )  ss. :  Be  it  remembered,  that  on  this day  of 

December,  1843,  before  me  came  C.  D.,  E.  F.  and  G.  H.,  to  me  well 

known  to  be  the  persons  described  in,  and  who  executed  the  within 

bond,  and  severally  acknowledged  that  they  executed  the  same  for  the 

uses  and  purposes  therein  mentioned. 

J.  H.,  Justice  of  the  Peace. 

Affidavit  of  justification  by  sureties. 

[Title  of  caxise.]  Saratoga  county,  ss.  :  E.  F.,  of  the  village  of  Sara- 
toga Springs,  hatter,  and  G.  H.  of  the  same  place,  baker,  being  severally 
sworn,  depose  and  say,  and  first  the  said  E.  F.  for  himself  says,  that  he 
is  a  resident  of  the  said  county,  and  a  householder  therein  ;  and  that  he 
is  worth  the  sum  of  $ over  and  above  all  just  debts  and  responsi- 
bilities. And  the  said  G.  H.  for  himself  says  that  he  is  a  resident  of  the 
said  county  and  a  householder  in  the  village  aforesaid  ;  and  that  he  is 
worth  the  sum  of  $ over  and  above  all  just  debts  and  responsibilities. 

Sworn,  ifcc.  E.  F. 

G.H, 


No.   177. 

Bond  for  debt  and  for  costs  on  appeal  from  a  decree  directing  the  pay- 
ment of  money. 
See  Vol.  I.,  p.  388,  391. 

\As  in  No.  176  to  the  asterisk{*)  with  the  exception  of  the  amount  of 
the  penalty;  which  m,ustie  double  the  sum  decreed  to  be  paid-in  addition 
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to  the  $250  far  costs  of  the  appeal — then  add]  in  and  by  which  decree 
the  said  appellant  was,  among  other  things,  ordered  and  directed  to  pay 

to  the  said  A.  B.  the  sum  of  $ and  the  costs  of  the  suit. 

Now  therefore,  the  condition  of  this  obligation  is  such,  that  if  the  said 
appellant  shall  diligently  prosecute  his  said  appeal,  and  shall  pay  all 
costs  and  damages  that  may  be  awarded  against  him  on  the* said  appeal, 
and  that  if  the  said  appellant  shall  fail  to  prosecute  his  said  appeal,  or  if 
the  same  shall  be  dismissed  or  discontinued,  or  if  the  decree  appealed 
from  or  any  part  thereof,  shall  be  affirmed ;  then  that  the  said  appellant 
shall  pay  the  amount  directed  to  be  paid  by  sueh  decree,  or  the  part  of 
such  amount  as  to  which  such  decree  shall  be  affirmed,  if  it  be  affirmed 
only  in  part,  and  all  damages  which  shall  be  awarded  against  the  said 
appellant  by  the  court  for  the  correction  of  errors ;  [if  the  appeal  is  to 
the  chancellor  J  omit  the  words  hy  the  court  for  the  correction  of  errors^ 
upon  such  appeal,  then  this  obligation  to  be  void ;  otherwise  to  remain 
in  full  force  and  virtue. 


No.  178. 

Bond  on  appeal  from  a  decree  directing  the  assignm^ent  or  delivery  of 

securities,  ^c.  • 

See  Vol.  I.,  pp.  388,  391. 

[As  in  No.  176  to  the  asterisk,  (*)  then  add :]  in  and  by  which  decree 
the  said  appellant  was  among  other  things,  ordered  and  directed  to 
assign  and  deliver  to  the  said  A.  B.  four  several  promissory  notes  dated 

the day  of ,  executed  by and  payable  to  the  said  A.  B., 

for  one  thousand  dollars  each. 

Now  therefore,  the  conditi(m  of  this  obligation  is  such,  that  if  the 
said  appellant  shall  diligently  prosecute  his  said  appeal,  and  shall  pay  all 
costs  and  damages  that  may  be  awarded  against  him  on  said  appeal,  and 
shall  abide  and  obey  the  order  and  decree  of  the  court  of  errors  [or  of 
chancery]  upon  the  said  appeal,  then  this  obligation,  &c. 


No.  179. 

Bond  on  appeal  from  a  decree  directing  the  delivery  of  the  possession  of 

real  estate. 

See  Vol.  I.,  p.  389. 

[As  in  No.  176  to  the  asterisk,  (•)  then  add :]  in  and  by  which  decree 
the  said  appellant  was,  among  other  things,  ordered  and  directed  to  de- 
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liver  to  the  said  A.  B.  the  po83ession  of  a  certain  farm  or  lot  of  land 
particularly  mentioned  and  described  in  the  said  decree. 

Now  therefore,  the  condition  of  this  obligation  is  such,  that  if  the  said 
appellant  shall  diligently  prosecute  his  said  appeal,  and  shall  pay  all 
costs  and  damages  which  may  be  awarded  against  him  on  the  said  appeal 
and  if  during  the  time  the  said  appellant  or  any  person  claiming  under 
him,  shall  retain  possession  of  the  said  farm  or  lot  of  land,  he  shall  not 
commit,  or  suffer  to  be  committed,  any  waste  thereon ;  and  in  case  the 
said  appeal  shall  be  dismissed  or  discontinued,  or  the  decree  appealed 
from  shall  be  afSrmed,  shall  pay  the  value  of  the  use  and  occupation  of 
the  said  farm  or  lot^  of  land  from  the  time  of  the  said  appeal  until  the 
delivery  of  the  possession  thereof  pursuant  to  the  said  decree,  then  this 
obligation,  &c. 


No,  180. 

Bond  for  costs  on  appeal  from  an  interlocutory  order  or  decree  of  a  vice 

chancellor^  and  to  stay  proceedings. 
See  Vol.  I.,  p.  391. 

[As  in  No.  176  to  the  end  of  the  penalty :  except  that  the  amount  of 
the  penalty  must  be  $250,  and  such  additional  sum  as  the  vice  chancel- 
lor on  application  to  him  shall  direct — then  say :] 

Whereas  the  above  named  C.  D.  has  appealed  to  the  chancellor  from 
an  interlocutory  order  or  decree  of  the  vice  chancellor  of  the  fourth  cir- 
cuit, made  on  the day  of ,  1843,  in  a  cause  in  which  the  said 

A.  B.  was  complainant,  and  C.  D.  was  defendant. 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the 
said  appellant  shall  diligently  prosecute  his  said  appeal,  and  shall  pay 
all  costs  which  may  be  awarded  against  him  on  such  appeal,  and  shall 
pay  the  debt  or  damages  which  shall  be  finally  decreed  against  the  said 
appellant,  in  the  said  suit,  in  case  the  said  appeal  shall  be  dismissed,  or 
the  said  interlocutory  order  or  decree  shall  be  affirmed,  then  this  obliga- 
tion to  be  void,  &c. 


No.  181. 

» 

Certificate  of  probable  cause  for  appealing  from  a  vice  chancellor. 

See  Vol.  I.,  p.  392. 

[  TUle  of  caused 
I  do  hereby  certify,  that  in  my  opinion  there  is  probable  cause  for 
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appealing  from  the  order  [or  decree,]  made  by  me  in  the  above  cause,  on 

the day  of  ,  instant ;  that  such  order  [or  decree]  involves  the 

merits  of  the  cause)  or  some  part  thereof;  and  that  it  is  reasonable  and 
proper  that  the  questions  arising  on  such  appeal,  should  be  decided  by 
the  chancellor,  before  the  final  decree  in  the  cause,  and  before  any  fur« 
ther  proceedings  are  had  on  such  order  [or  decree]  before  me. 

Dated,  Dec. ,  1843.  J.  W.,  Yioe  Chancellor- 


No.  182. 

Notice  ofnppeaL 

See  Vol.  L,  p.  400. 

[  Title  of  cause,  as  in  No.  2.] 

Sir :  Take  notice  that  the  defendant,  [or  E.  F.  one  of  the  defendants'] 
in  the  above  cause,  has  appealed  to  the  chancellor  from  the  decree 

[or  order]  made  therein,  on  the  — —  day  of ,  1843,  by  the  vice 

chancellor  of  the  fourth  circuit,  [or  the  assistant  vice  chancellor  ;]  and 
that  a  bond  for  costs  and  damages  upon  said  appeal,  in  the  penalty  of 
0250,  [or  that  a  bond  for  costs,  and  to  stay  the  proceedings,]  with  the 
requisite  securities^  has  been  duly  filed. 

Dated  Dec. ,  1843. 

To  H.  D.,  Esq.,  Sol.  for  comp't.,  i         Yours,  &c., 
and  to  G.  M.  D.,  clerk  of  the  }  J.  E.,  SoL  for  appellant* 

4th  circuit. 


No-  183- 
Petition  qf  appeal  to  the  court  of  errors* 

See  Vol.  I.,  p.  409- 

[  Title  of  cause.]  To  the  court  for  the  correction  of  erroM- 

The  petition  of  appeal  of  the  above  named  0.  D.,  respectfully  show- 
eth  ;  that  a  decree  [or  an  order,]  was  lately  made  in  the  court  of  chan- 
cery^  bearing  date  the  6th  day  of  July,  1843,  in  a  certain  cause  pending 
in  said  court,  wherein  A.  B.  was  complainant,  and  your  petitioner  [and 
others]  was  [or  were]  defendant  [s ;]  which  said  decree  [or  order,]  as 
your  petitioner  is  advised,  and  every  part  thereof,  is  erroneous,  and  ought 
to  be  reversed.  [If  the  appeal  is  from  a  part  of  the  decree  only,  leave 
out  the  words,  and  every  part  thereof,  and  addy]  so  far  as  it  directs  the 
complainant's  bill  to  be  dismissed,  tvithout  giving  costs  to  your  peti« 
tioner. 
ToL.  II.  59 
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Wherefore  this  appellant  respectfully  prays,  that  the  said  decree  [or 
arder^]  may  be  sent  to  the  court  for  the  correction  of  errors,  and  filed 
with  the  clerk  thereof,  without  delay ;  and  that  the  same,  [or  that  so 
miLch  thereof^  as  is  herein  above  complained  o/*]  may  be  reversed ;  or 
that  such  other  decree  or  order  may  be  made  by  the  court  for  the  cor- 
rection of  errors,  as  shall  be  agreeable  to  equity  and  good  conscience ; 
and  that  this  appellant  may  be  restored  to  all  things  which  he  hath  lost 
by  the  said  decree  \pr  order.^  And  this  appellant,  as  in  duty  bound, 
will  ever  pray,  &c. 

S.  B.  J.,  Sol.  for  appellant. 

J.  W.  E.,  of  counsel. 


No.  184. 
Order  to  answer  petition  of  appeal. 

See  Vol.  I.,  p.  412. 

At  a  court  for  the  correction  of  errors,  held  at , 

*  on  the day  of ,  1843. 

[  Title  of  eause-l  On  reading  and  filing  petition  of  appeal  in  this  cause, 
and  on  motion  of  Mr.  N.,  of  counsel  for  the  appellant ;  ordered  that  the 
respondent  answer  said  petition  within  eight  days  after  service  of  a  copy 
thereof,  and  of  notice  of  this  order,  or  that  he  be  precluded  from  answer- 
ing the  said  petition. 


No.  186. 

Answer  to  petition  of^appeaL 
See  Vol.  I.,  p.  413. 

« 

[  THtle  of  cause.]        The  answer  of  the  above  respondent  to  the  petition 

of  appeal,  of  the  above  appellant. 
This  respondent  not  acknowledging  all,  or  any  of  the  matters,  which 
in  the  said  petition  of  appeal  are  contained  to  be  true,  for  answer  there- 
to, nevertheless,  says,  and  admits  that  a  decree  [or  an  ordery]  was,  on 
the  sixth  day  of  July,  instant,  made  and  entered  by  the  court  of  chan- 
cery, in  the  cause  for  that  purpose  mentioned  in  the  said  petition,  as  is 
therein  stated ;  but  as  to  the  substance  and  form  thereof,  this  respondent 
prays  to  refer  thereto,  when  the  same  shall  be  produced.  And  this  res- 
pondent is  advised,  and  believe,  that  the  said  decree  [or  order]  is  agree- 
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able  to  equity ;  and  he  prays  that  the  same  may  be  affirmed,  with  costs 

to  be  adjudged  to  this  respondent. 

H.  E.,  Sol.  for  respondent, 
J.  F.,  of  counsel. 


No.  186. 
Points  in  court  of  errors. 

See  Vol.  T.,  p.  415. 

These  are  similar  in  form,  to  the  points  on  a  hearing  in  the  court  of 
chancery.    See  No.  159,  ante  p.  449. 

No.  187. 

Notice  of  argument  in  court  of  errors. 

See  Vol.  I.,  p.  416. 

[  Title  of  cause.] 

Sir: 

Take  notice,  that  the  argument  of  the  appeal  in 

the  above  cause,  will  be  brought  on  at  the  next  term  of  this  court,  to  be 

holden  at  the  Capitol,  in  the  city  of  Albany,  on  the  day  of 

next,  at  11  o'clock,  A.  M.,  or  as  soon  thereafter  as  counsel  can  be  heard. 

Dated,  Dec. ,  1843. 

To  W.  a,  Esq.,  Sol'r. )  Yours,  &c. 

for  respondent.  \  J.  E.,  Sol.  for  appellant. 


No.  188. 
Decree  of  affirmance  in  court  of  errors. 

See  Vol.  I.,  p.  420. 

[At  a  court,  [as  in  No.  184] 
Present  Lieutenant  Governor,  and  18  Se- 
nators, Chief  Justice  Nelson,  and  Justices  Bronson 
and  Cowen. 

[T\tle  of  cause.] 

This  cause  having  been  brought  to  a  hearing,  on  an  appeal  from  the 
court  of  chancery,  and  Mr.  S.  T.,  of  counsel  for  the  appellant,  and  Mr. 
M.  T.  R.,  of  counsel  for  the  respondent,  having  been  heard,  and  the 
questions  brought  up  by  said  appeal  having  been  duly  considered,  it  is 
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orderedi  adjudged,  and  decreed,  that  the  decree  [or  order]  of  the  court 

of  chancery,  made  on  the  day  of ,  1843,  which  is  appealed 

froiA  [in  part]  by  the  appellant,  be,  and  the  same  is  hereby  (*)  in  all 
things  affirmed  [or  affirmed  €is  to  the  parts  thereof  which  are  appealed 
from:]  with  costs,  to  be  paid  by  the  appellant,  after  the  same  shall  have 
been  taxed.  And  it  is  further  ordered  that  the  record  be  remitted  to  the 
court  of  chancery,  to  the  end,  that  this  decree  may  be  carried  into  e^e^ 
cution, 


.  No.  189. 

Decree  of  reversal,  in  the  court  of  errors. 

[As  in  No,  188,  to  the  (*)  then]  reversed.  And  it  is  further  ordered, 
that  the  record  and  proceedings  be  remitted  to  the  court  of  chancery,  to 
the  end  that  this  decree  may  be  carried  into  execution. 


No.  190. 
Remittitur. 

See  Vol.  I.,  p.  422. 

State  of  New- York : 

Pleas  in  the  court  for  the  correction  of  errors, 

held  at  — -r,  on  the  day  of ,  1843,  before 

the  president  of  the  senate,  the  senators,  and  justices 
of  the  supreme  court  of  judicature  of  said  state. 

J.  R.  E.,  clerk. 

[Title  of  cause.]    Be  it  remembered,  that  on  the day  of ^ 

1843,  [tim£  offUing  petition  of  appeal,]  the  appellant  in  this  suit  came 
here  into  the  court  for  the  correction  of  errors,  by  J.  E.,  his  solicitor  and 
counsel,  and  filed  his  petition  of  appeal,  from  a  decree  of  the  court  of 
chancery  of  this  state,  in  the  words  following,  to  wit :  [insert  petition 

of  appeal.] 

To  which  petition  of  appeal,  the  said  respondent  did  on  the day 

of ,  [rtma  of  filing  answer,]  come  here  into  this  court,  by  W.  H., 

his  solicitor,  and  M.  T.  R.,  his  counsel,  and  filed  his  answer  in  the 
words  following,  to  wit :  [insert  answer  to  petition.] 

Whereupon,  this  cause  having  been  argued  by  the  counsel  for  both 
parties,  and  due  deliberation  being  thereupon  had,  this  court  did  order, 
adjudge,  and  decree  that  [insert  decree  of  court  of  eirors.] 
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Therefore  it  is  considered  that  the  decree  aforesaid,  of  the  chancellor, 
be  affirmed :  and  that  the  appellant  pay  to  the  respondent  the  costs  of 
defending  said  appeal,  to  be  taxed.  And  hereupon  the  record  and  pro- 
ceedings aforesaid,  as  also  the  judgment  of  the  said  court,  are  remitted 
to  the  court  of  chancery  to  be  proceeded  upon  according  to  law. 


No.  191. 
Notice  of  fling  remittitur^  ^e. 

See  Vol.  I.,  p.  423. 

[  Title  of  cause.] 

Sir: 

Take  notice,  that  on  the  first  Tuesday  of  January 

next,  at  the  Capitol,  in  the  city  of  Albany,  on  the  opening  of  the  court, 

or  as  soon  thereafter  as  counsel  con  be  heard,  I  intend  to  file  with  the 

register  of  this  court,  the  remittitur  in  the  above  cause  from  the  court  of 

errors,  and  to  ask  for  an  order,  [specify  the  order  to  be  asked  f or i\  or  for 

such  other,  or  further  order  as  the  chancellor  may  deem  proper  to  carry 

into  effect  the  decree  of  the  court  for  the  correction  of  errors,  made 

upon  the  appeal  in  this  cause. 

Dated,  Sec, 

To  J,  E.,  Esq.,  Sol.  t  Yours,  &c. 

for  appellant.      \  W.  H.,  Sol.  for  lesp^t. 


No.  192. 
Order  on  filing  remittitur. 

See  Vol.  I.,  p.  4S8. 

At,  &c.  [€u  in  No,  6.} 
Title  of  cause.] 

On  reading  and  filing  remittitur,  from  the  court  of  the  correction  of 
errors  in  this  cause,  on  motion  of  J.  E.,  solicitor  for  the  eomplainant, 
and  on  hearing  Mr.  W.  H.,  solicitor  for  defendant,  it  is  ordered  that  the 
decree  of  the  court  for  the  correction  of  errors,  be,  and  the  same  is  here- 
by made  a  decree  of  this  court  And  further  [if  any  special  directions 
are  given,  insert  them  here.] 
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No.  193. 
Appeal  from  a  surrogate. 

See  Vol.  L,  pp.  424,  437. 

Saratoga  County.        In  Surrogate's  Court. 

Before  J.  W.  T.,  Surrogate. 

In  the  matter  of  B.  S.,  adm'r.,  1 

dz^.  of  J.  W.,  deceased,  in  I 

accounting,  &c.,  upon  the  j 

application  of  C.  W.            J      A  sentence  or  decree  having  been  en- 
tered in  the  office  of  the  surrogate  of  the  county  of  Saratoga,  on  the 

day  of ^  1843,  in  the  above  matter ;  and  the  said  E.  S.,  adm'r.  &c.| 

conceiving  himself  aggrieved  by  the  said  sentence  or  decree,  doth 
hereby  appeal  from  the  same,  and  every  part  thereof,  to  the  chancellor : 
and  prays  that  the  pleadings,  proofs,  and  proceedings  may  be  transmitted 
to  the  court  of  chancery,  to  the  end  that  such  order  may  be  made  there- 
upon, as  shall  be  just. 

J.  C,  Proctor,  and  Sol'r  for  appellant. 


No.  194, 

Bond^  on  appeal  from  a  surrogate. 
See  YoL  I.,  p.  435. 

[As  in  No.  176,  {except  as  to  amount  of  penalty)  to^  and  including' 
the  datCj  then]. 

Whereas  the  above  named  C.  D.,  has  appealed  to  the  chancellor,  from 
an  order  [or  decree]  of  the  surrogate  of  the  county  of  Saratoga,  made  on 
the day  of .,  1843,  in  the  matter  [insert  the  title  of  the  pro- 
ceedings.] 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the  said 
appellant  shall  diligently  prosecute  his  said  appeal,  and  shall  pay  all 
costs  that  shall  be  adjudged  against  him  by  the  court  of  chancery,  on 
the  said  appeal,  then  this  obligation  to  be  void ;  otherwise  to  be  and  re- 
main in  full  force  and  virtue. 
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J 


No.  195. 
Petition  of  appeal  frmi  a  surrogate. 

See  Vol.  I.,  p.  495. 

In  Chancery, 

Before  the  Chancellor. 

E.  S.,  adm'r.,  &c.  of  J.  W., ' 
deceased,  appellant, 

V. 

C.  W:  and  others,  respondents.  J      To  the  Chancellor  of  the  state  of 

New  York : 

The  petition  of  E.  S.,  administrator,  &c.,  appellant,  respectfully 
showeth : 

That  heretofore  the  above  named  appellant,  was  in  due  form,  by  the 
surrogate  of  the  county  of  Saratoga,  in  the  state  of  New;- York,  appoint- 
ed administrator;  and  letters  of  administration  were  accordingly  grant- 
ed on  the  goods,  chattels,  and  credits  of  X  W.,  late  of  Baton  Rouge,  in 
the  state  of  Louisiana,  deceased. 

That  your  petitioner  afterwards,  upon  the  application  of  C.  W.,  as  one 
of  the  next  of  kin  of  said  J.  W.,  was  cited  by  said  surrogate  to  account 
as  such  administrator.  Upon  which  citation  your  petitioner  desired  of 
said  surrogate,  as  is  provided  for  by  the  statute,  that  such  account  might 
be  finally  settled ;  which  was  accordingly  ordered.  That  thereupon  an 
account,  duly  verified,  was  rendered  to  the  said  surrogate  by  the  said 
administrator ;  which  being  unsatisfactory  to  C.  W.,  the  respondent,  as 
one  of  the  next  of  kin  of  the  decedent,  the  same  was  controverted  by  the 
said  respondent,  and  affirmed  to  be  sufficient  by  your  petitioner.  An 
issue  being  thus  formed,  the  respective  parties  proceeded  before  the  said 
surrogate,  with  evidence  written  and  oral,  on  the  part  of  the  respondent 
to  impeach,  and  on  the  part  of  the  appellant  to  sustain,  their  respective 
allegations  on  such  accounting. 

That  after  the  said  proof  was  taken,  and  a  hearing  was  had  upon  the 
matter,  before  such  surrogate,  a  sentence  or  decree  was  pronounced  by 
him  on  the day  of ,  1843 ;  by  which  the  appellant,  adminis- 
trator as  aforesaid,  was  ordered,  and  directed  to  pay  to  the  said  C.  W., 
the  respondent,  his  distributive  share  of  the  estate  of  the  decedent,  as  one 
of  the  next  of  kin,  the  sum  of  0 ,  and  the  sum  of  f^ for  costs. 

This  appellant  being  advised  that  the  said  sentence  or  decree  is  erro- 
neous, hath  appealed  therefrom  to  this  court ;  and  states,  among  other 
grounds  of  error  therein,  the  following : — 
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FirsL  That  the  surrogate  has  assumed  and  exercised  jurisdiction  on 
the  subject  matter  in  this  case,  when  by  law,  jurisdiction  of  the  same 
belonged  exclusively  to  the  courts  of  Louisiana. 

Second.    That  the  surrogate  has  decreed  that  the  sum  of  $ leceir- 

ed  by  the  appellant  of  the  DelafieldS)  was  assets  in  his  hands,  when  in 
fact)  the  said  money  was  the  individual  property  of  the  said  administra- 
tor, either  by  gift  of  the  intestate,  consummated  by  delivery  of  rum,  &c« 
to  the  Delaflelds,  or  in  virtue  of  his  marital  right  as  husband  of  S.  C.  S., 
to  whom  the  same  had  been  adjudged  by  the  probate  court  at  Baton 
Bouge. 

Third.  That  the  surrogate  has  rejected  the  claim  by  the  administrator 

for  % paid  H.  V.,  and  % paid  J.  C,  as  extra  counsel  fees,  for 

advice  and  counsel  to  such  administrator,  and  for  arguing  this  case  be- 
fore the  said  surrogate ;  whereas  the  said  charges  were  legal  and  rea- 
sonable, and  ought  to  have  been  allowed  to  the  said  administrator,  as  a 
charge  upon  the  estate,  on  his  accounting  before  the  said  surrogate. 

Fourth.  That  the  surrogate  has  allowed  interest  to  the  respondent 
against  the  appellant,  from  the  time  of  the  demand ;  whereas  by  the  laws 
of  Louisiana  interest  is  not  demandable  in  a  case  like  the  present,  of  the 
heir  who  is  received  and  to  whom  the  property  is  adjudged  ;  and  for 
that  reason  it  cannot  be  allowed  here  against  the  administrator. 

Fifth.  That  the  surrogate  has  decreed  and  charged  on  the  adminis- 
trator personally  $ for  the  costs  of  the  respondent  in  this  matter  \ 

when  in  fact  such  costs  should  have  been  charged  neither  on  the  admin- 
istrator personally,  nor  on  the  estate,  but  should  have  been  charged  to, 
and  defrayed  by,  the  said  respondent  exclusively. 

Tour  petitioner  therefore  prays  that  the  said  C.  W.,  A.  H.  and  J.  T., 

who  are  intended  to  be  made  parties  respondents  to  this  appeal,  may  be 

required  to  answer  this  petition.    And  that  the  proceedings  and  decree 

in  the  above  matter,  in  the  surrogate's  court,  may  upon  this  appeal  be 

reviewed  by  your  honor ;  and  that  the  sentence  or  decree  aforesaid,  for 

the  errors  aforesaid,  or  for  other  errors,  may  be  reversed,  modified,  or 

amended,  as  may  be  agreeable  to  equity. 

And  your  petitioner  will  ever  pray,  &c. 
Dated,  6lc.  E.  S*,  Adm'r,  &c« 

J.  C,  Sol.  and  of  counsel ) 
for  appellant.  \ 
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No.  196. 

Order  to  answer  petition  of  appeal. 
See  Vol.  I.,  p.  428. 

At,  &c.  [as  in  No.  6.] 
[  Title  of  cause,]  On  reading  and  filing  due  proof  that  the  petition  of 
appeal  together  with  the  transcript  of  the  proceedings  before  the  surro- 
gate, have  been  duly  filed  in  the  office  of  the  register  of  this  court,  and 
on  motion  of  Mr.  C,  solicitor  for  the  appellant,  ordered  that  the  respon- 
dent answer  the  said  petition  within  twenty  days  after  service  of  a  copy 
of  said  petition  and  notice  of  this  order,  or  that  in  default  thereof  the 
appellant  be  heard  ex  parte 


No.  197. 

Answer,  to  petition  of  appeal. 
See  Vol.  I.,  p.  430. 

[Title  of  cause,]  The  answer  of  C.  W.,  respondent,  to  the  petition 
of  appeal  of  E.  S.,  administrator  of  the  goods,  chattels,  and  credits  of 
J.  W.  deceased,^appellant. 

This  respondent  admits  that  a  sentence  or  decree  of  the  date,  tenor, 
and  efiect  in  the  said  petition  of  appeal  set  forth,  was  made  by  the  sur- 
rogate of  the  county  of  Saratoga.  And  this  respondent  is  advised  and 
believes,  and  submits,  that  such  sentence  or  decree,  so  far  as  the  same  is 
complained  of  by  the  said  petition  of  appeal,  is  just  and  agreeable  to 
equity.  And  he  therefore  prays  that  the  said  sentence  or  decree,  with 
the  exceptions  hereinafter  pointed  out  and  specified,  may  be  affirmed  ; 
and  that  as  to  those  matters  the  said  petition  of  appeal  may  be  dismissed 
by  this  honorable  court,  with  costs  to  be  adjudged  to  this  respondent. 

And  this  respondent  being  so  advised,  supposes  the  said  sentence  or 
decree  to  be  erroneous  as  against  him  this  respondent.  And  he  specifies 
the  following  items,  among  other  grounds  of  error,  against  the  respon* 
dent,  to  wit : 

First,  That  the  surrogate  has  allowed  interest  to  the  claimant,  against 
the  administrator,  from  the  time  of  the  demand  by  claimant,  only ; 
whereas  the  claimant  should  have  been  allowed  interest  from  the  time 
the  administrator  received  and  used  the  property  in  question,  as  his  own. 

Second.  Th^the  sum  of  one  thousand  dollars,  received  in  1831  by 
the  adnnnistrator  or  his  wife,  from  the  deceased,  with  interest  thereon, 

ToL.  II.  60 
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was  xejecte<)  by  the  surrogate,  when  the  same  should  have  been 
allowed. 

And  as  to  the  matters  in  the  said  sentence  or  decree  above  specified 
by  this  respondent,  he  says  that  he  is  advised  and  believes  that  the  said 
sentence  or  decree,  in  respect  to  those  matters,  is  erroneous  and  ought 

to  be  reversed. 

C.  W. 
IL  R.  M.,  Sol.  and  of  counsel  } 
for  respondent.  S 


I 


No.  198. 
Petition  of  appeal  to  the  chancellor  from  the  circuit  judge. 

See  Vol.  I.,  p.  437. 

[  TStle  of  cause.]  To  the  Chancellor  of  the  state  of  New-York. 

The  petition  of  appeal  of  the  above  named  C.  D.  respectfully  showeth, 

That  a  decision  was  lately  made  by  the  honorable  J.  W..  circuit  judge 
of  the  4th  circuit,  on  an  appeal  to  him  from  a  sentence  or  decree  of  the 
surrogate  of  the  county  of  Saratc^a,  in  the  matter  of  the  application  of 
A.  B.  to  prove  the  will  of  E.  B.  as  a  will  of  personal  estate ;  which 

said  decision  of  such  circuit  judge  bears  date  the day  of ,  1843, 

and  in  and  by  which  decision  the  said  circuit  judge  aflirifted  the  sentence 
or  decree  of  the  said  surrogate,  and  ordered  and  directed  the  said  will  to 
be  admitted  to  probate  as  a  will  of  personal  estate. 

And  your  petitioner  being  advised  that  the  said  decision  of  the  said 
circuit  judge  is  erroneous,  hath  appealed  therefrom  to  t  is  court. 

Your  petitioner  therefore  prays  that  the  said  A.  B.,  together  with 
G.  H.  and  Ann  his  wife,  J.  K.  and  L.  M.,  who  are  interested  in  the 
proof  of  the  said  will,  and  who  are  intended  to  be  made  parties  respon- 
dents to  this  appeal,  may  be  required  to  answer  this  petition.  And  that 
a  day  may  be  fixed  by  your  honor  for  the  parties  to  be  heard  in  this 
court  upon  this  appeal ;  to  the  end  that  due  notice  of  the  hearing  may 
be  given  to  such  of  the  parties  as  are  entitled  to  appear  to  sustain  the 
decision  appealed  from.  And  that  the  decision  of  the  said  circuit  judge, 
above  complained  of,  may  upon  this  appeal  be  reviewed  by  your  honor, 
and  that  it  may  be  reversed,  modified,  or  amended  as  may  be  agreeable 
to  equity. 

And  your  petitioner,  d&c 
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CHAP.   11. 

EXECUTION  OP  DECREE. 

No.  199. 

Writ  of  assistance. 
See  Vol.  I.,  p.  441. 

The  people  of  the  state  of  New- York,  to  the  sheriff  of  the 

L.  S.    county  of  Saratoj^^a,  greeting  :  Whereas,  by  a  certain  decree 

[or  decretal  order]  of  our  court  of  chancery,  in  a  certain  cause 

there  depending  between  A.  B.  complainant  and  C.  D.  defendant,  made 

at  a  court  of  chancery  held  for  the  state  of  New- York  at  the  town  of 

Saratoga  Springs,  on  the day  of ,  in   the  year  one  thousand 

eight  hundred  and  forty-three,  before  the  chancellor,  [or  be/ore  the  vice 
chancellor  of  the  4/A  circuit,]  it  was,  among  other  things  therein  con- 
tained, ordered,  adjudged,  and  decreed  by  the  said  court,  that  the -said 
complainant  should  be  forthwith  put  into  possession  of  a  certain  farm  or 
lot  of  land  situate  in  the  town  of  Day  in  said  county,  known  as  lot  No* 
160  in  the  Kayaderosseras  patent;  and  whereas  the  said  complainant  has 
not  been  let  into,  nor  taken  possession  of  the  said  farm  or  lot  of  land, 
or  any  part  thereof,  according  to  the  tenor  of  the  said  decree  ;  and 
whereas  the  said  farm  or  lot  of  land  is  in  the  tenure  and  occupation 
of  the  said  defendant ;  and  whereas,  by  an  order  of  our  said  court  of 
chancery  made  in  the  said  cause,  on  the day  of ,  it  was  order- 
ed that  our  writ  of  assistance  should  issue  to  you  the  said  sheriff,  to  put 
the  complainant  in  possession  of  the  said  farm  or  lot  of  land,  and  him  in 
such  possession  thereof  from  time  to  time  to  maintain  and  defend. 
Therefore  we  command  you,  that  immediately  after  receiving  this  writ 
you  go  to,  and  enter  upon  the  said  farm  or  lot  of  land,  and  that  you  eject 
and  amove  therefrom  all  and  every  person  or  persons  holding;  and  de- 
taining the  same,  or  any  part  thereof,  against  the  said  complainant ;  and 
that  you  put  and  place  the  said  complainant,  or  his  assigns,  in  the  full, 
peaceable,  and  quiet  possession  of  the  said  form  or  lot  of  hnd  without 
delay  ;  and  him  the  said  complainant  in  such  possession  thereof  from 
time  to  time  maintain,  keep,  and  defend,  or  cause  to  be  kept,  maintained 
and  defended,  according  to  the  tenor  and  true  intent  of  the  said  decrte 
and  order  of  our  said  court.    Witness  Reuben  H.  Walworth,  chancellor  of 
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our  said  state,  at  the  town  of  Saratoga  Springs,  the day  of  — 

in  the  year  one  thousand  eight  hundred  and  forty-three.    , 
X  E^  Solicitor,  J.  M.  D.,  Register, 


No.  200. 
Writ  of  execution  to  enforce  the  payment  of  money. 

See  Vol.  I.,  p.  441. 

L.  S.    The  people  of  the  state  of  New- York,  to  the  sheriff  of  the 

county  of  Saratoga,  jjreeting  :  Whereas,  on   the day  of 

-,  in  the  year  one  thousand  eight  hundred  and  forty-three,  by  a  cer- 


tain decree  made  in  our  court  of  chancery,  before  our  chancellor  [or  ie- 
fore  our  vice  chancellor  of  the  fourth  circuity]  at  the  town  of  Saratoga 
Springs,  in  a  certain  cause  depending  in  our  said  court,  wherein  A.  B. 
is  complainant,  and  C  D.  is  defendant,  is  was  ordered,  adjudged,  and 
decreed,  that  (•)  the  said  C.  D.  should  pay  to  the  said  A.  B.  the  sum  of 
$ ,  besides  the  costs  of  the  said  suit,  to  be  taxed  ;  as  by  the  said  de- 
cree remaining  as  of  record  in  our  said  court  of  chancery,  doth,  and  may 
more  fully  appear  :  and  whereas  the  costs  so  decreed  to  be  paid  to  the 

said  A.  B.,  amount  to  the  sum  of  $ ,  as  taxed  in  our  said  court  of 

chancery.  And  whereas,  the  said  C.  D.  hath  neglected  to  comply  with 
all  and  singular  the  matters  required  of  him,  in,  and  by  the  said  decree? 
as  we  have  been  informed  in  our  said  court  of  cllancerJ^  (t)  Now, 
therefore,  in  order  that  full  and  speedy  justice  may  be  done  in  the  pre- 
mises,  we  command  yon,  that  of  the  goods  and  chattels  of  the  said  C  D- 

in  your  bailiwick,  you  cause  to  be  made  the  said  sum  of  $ ,  which 

in  our  said  court  of  chancery,  before  our  said  [vice]  chancellor,  was  de- 
creed to  the  said  A.  B.,  as  aforesaid  ;  and  also  the  sum  of  $ ,  for  his 

costs  so  decreed  to  him  as  aforesaid.  And  if  sufficient  goods  and  chat- 
tels of  the  said  C.  D.  cannot  be  found  in  your  bailiwick,  that  then  you 
cause  the  said  sum  so  decreed  as  aforesaid,  and  the  costs  aforesaid,  to  bo 
made  of  the  lands  and  tenements  of  the  said  C.  D.,  whereof  he  was  seiz- 
ed on  the day  of ^  the  day  of  docketing  the  decree^  if  it  has 

been  docketed,]  or  at  any  time  since,  in  whosever  hands  the  same  may 
be.     And   have  you  those  moneys  before  our  said  chancellor  [or  vice 

chancellor  of  the  \th  circuit]  in  our  said  court  of  chancery,  on  the 

day  of next,  wheresoever  the  said  court  shall  then  be,  to  render  to 

.the  said  A.  B.  according  to  the  decree  aforesaid  ;  and  have  you  thea 
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and  there  this  writ,  and  make  and  return  a  certificate  under  your  hand 
of  the  manner  in  which  you  shall  have  executed  the  same.  Witness  [as 
in  last  form.] 

Endorsed-^^  By  the  Court"  J.  M.  D.,  Register. 


No.  20L 

Execution  in  the  nature  of  a  testatum  Pi.  Pa.  for  residue. 

[As  in  last  form  to  the  (t),  then  proceed :]  And  whereas  by  our  writ 
we  lately  commanded  our  sheriff  of  the  county  of  Oneida  that  of  the 
goods  and  chattels,  lands  and  tenements  of  the  said  C.  D.  in  his  baili- 
wick he  should  cause  to  be  made  the  said  sum  of  $ which  in  our 

said  court  of  chancery  before  our  said  \vice]  chancellor  was  so  decreed 

to  the  said  A.  B.  as  aforesaid,  and  also  $ for  his  costs  so  decreed  to 

him  as  aforesaid,  and  that  he  should  have  those  moneys  before  our  chan- 
cellor [or  vice  chancellor  of  the  ^th  circuit]  in  our  said  court  of  chancery, 
on  a  certain  day  now  past,  to  render  the  said  A.  B.  according  to  the 
decree  aforesaid.  And  our  said  sheriflf  of  the  county  of  Oneida,  on  that 
dny  returned  to  our  said  court  that  by  virtue  of  our  said  writ  to  him  di- 
rected and  delivered,  he  had  caused  to  be  made  of  the  goods  and  chat- 
tels, lands  and  tenements  of  the  said  C.  D.  the  sum  of  $ ,  part  of  the 

moneys  in  the  said  writ  mentioned,  and  that  the  said  C.  D.  had  not  any 
other  goods  and  chattels,  lands,  or  tenements  in  his  bailiwick  whereof  he 
could  cause  to  be  levied  the  residue  of  the  moneys  mentioned  in  the  said 
writ,  or  any  part  thereof.  And  because  it  is  sufficiently  certified  to  us, 
in  our  said  court  of  chancery,  before  our  said  [vice]  chancellor,  that  the 
suid  C.  D.  has  sufficient  goods  and  chattels  or  lands  and  tenements  in 
your  bailiwick,  whereof  you  could  cause  to  be  made  the  residue  of  the 
moneys  so  decreed  to  be  paid  to  the  said  A.  B.  as  aforesaid :  Now  there- 
fore, in  order  that  full  and  speedy  justice  may  be  done  in  the  premises, 
we  command  you  that  of  the  goods  and  chattels  of  the  said  C.  D.  in  your 
bailiwick  you  cause  to  be  made  $ ,  the  residue  of  the  moneys  so  de- 
creed to  be  paid  aforesaid ;  and  if  sufficient  goods  and  chattels  of  the 
said  C.  D.  cannot  be  found  in  your  bailiwick,  that  then  you  cause  the 
said  sum  of  $ residue  of  the  moneys  so  decreed  to  be  paid  as  afore- 
said, to  be  made  of  the  lands  and  tenements  of  the  said  C.  D.  whereof 

he  was  seised  on  the day  of ,  [the  time  of  docketing  the  decree,] 

or  at  any  time  since  in  whosever  hands  the  same  may  be  ;  and  have  you 
those  moneys  before  our  said  [vice]  chancellor  in  our  said  court  of  chan- 
cery, on  the day  o  —  next,  wheresoever  the  said  court  shall 
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then  be,  to  fender  to  the  said  A.  B.  according  to  the  decree  aforesaid. 
And  have  you  then  there  [conclude  as  in  No.  200.] 


No.  202. 

Execution  for  costs  on  dismissed  of  bill. 

[As  in  No.  280  to  the  (*),  t?ien]  the  bill  of  the  complainant  in  the 
said  cause  should  be  dismissed  with  costs  to  be  paid  by  him  to  the  de- 
fendant because  of  his  unjust  vexation  in  the  premises ;  as  by  the  said 
decree  remaining  as  of  record  in  our  said  court  of  chancery  doth,  and 
may  more  fully  appear.  And  whereas  the  costs  and  charges  of  the 
said  C.  D.  for  his  said  unjust  vexation,  and  so  decreed  to  be  paid  to  him 

by  the  said  A.  B.  amount  to  the  sum  of  $ as  taxed  in  our  said  court 

of  chancery  ;(•)  Now  therefore,  we  command  you  that  of  the  goods  and 
chattels  of  the  said  A.  B.  in  your  bailiwick,  you  cause  to  be  made  the 

said  sum  of  $ for  the  costs  and  charges  aforesaid ;  and  if  sufficient 

goods  and  chattels  of  the  said  A.  B.  cannot  be  found  in  your  bailiwick, 
that  then  you  cause  the  said  costs  and  charges  to  be  made  of  the  lands 

and  tenements  of  the  said  A.  B.  whereof  he  was  seised  on  the day 

of ,  [the  day  of  docketing  the  decree,]  or  at  any  time  since,  in 

whosever  hands  the  same  may  be  ;  and  have  you  those  moneys  before 
our  said  chancellor  [or  vice  chancellor  of  the  fourth  circuit]  in  our  said 

court  of  chancery,  on  the day  of next,  wheresoever  our  said 

court  shall  then  be,  to  render  to  the  said  C.  D.  for  his  said  costs  and 
charges  according  to  the  decree  aforesaid.  And  have  you  then  and 
there  &c.  [conclude  as  in  No.  200.] 


Na  203. 

Execution  for  sum  decreed,  and  costs,  after  affirmance  by  the  court  of 

errors. 

The  people  of  the  state  of  New- York  to  the  sheriff  of  the 
L.  S.    county  of  Saratoga,  greeting:  Whereas,  on  the day  of 

,  in  the  year  one  thousand  eight  hundred  and  forty-two, 

by  a  certain  decree  made  in  our  court  of  chancery,  before  the  chancellor 
of  our  said  state,  at  the  city  of  Albany,  in  a  certain  cause  depending  in 
in  our  snid  court  wherein  A.  B.  is  complainant  and  C.  D.  is  defendant,  it 
was  ordered,  adjudged  and  decreed,  [set  out  the  decree ;]  as  by  the  said 
decree  remaining  as  of  record  in  our  said  court  of  chancery  doth,  and 
may  more  fully  appear.     And  whereas,  on  an  appeal  by  the  said  de- 
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fendant  from  the  said  decree  to  our  court  for  the  correction  of  errors,  it 

was,  on  the day  of in  the  year  one  thousand  eight  hundred 

and  forty-three,  ordered,  adjudged,  and  decreed,  by  our  said  last  men- 
tioned court,  that  the  said  decree  of  our  said  court  of  chancery  be  affirm- 
ed ;  and  that  the  appellant  pay  to  the  respondent  the  further  sum  of 
0—,  for  the  interest  due  on  the  sum  so  decreed  by  our  said  court  of 
chancery  to  be  paid  by  the  said  defendant,  and  also  the  costs  of  the  re- 
spondent in  defending  the  said  appeal ;  which  costs  amount  to  the  fur- 
ther sum  of  $ ,  as  taxed  in  our  said  court  of  chancery  ;  which  said 

several  sums,  including  also  the  sum  of  $ for  the  costs  of  the  said 

A.  B.  in  our  said  court  of  chancery,  amount  to  the  sum  of  $ . 

Now  therefore,  in  order  that  full  and  speedy  justice  maybe  done  in  the 
premises,  we  command  you  that  of  the  goods  and  chattels  of  the  said 

C.  D.  in  your  bailiwick,  you  cause  to  be  made  the  said  sum  of  $ , 

which  before  our  chancellor  in  our  said  court  of  chancery  was  decreed 
to  the  said  A.  B.  in  pursuance  of  the  decree  of  our  said  court  for  the 
correction  of  errors  as  aforesaid.  And  if  sufficient  goods  and  chattels  of 
the  said  C.  D.  cannot  be  found  in  your  bailiwick,  that  then  you  cause 

the  said  sum  of  $ to  be  made  of  the  lands  and  tenements  of  the  said 

O.  D.  whereof  he  was  seized  on  the day  of ,  [ike  time  of  dock- 
eting the  decree]  or  at  any  time  since,  in  whosever  hands  the  same  may 
be ;  and  have  you  those  moneys  before  our  chancellor,  in  our  said  court 

of  chancery,  on  the day  of next,  wheresoever  the  said  court 

shall  then  be,  to  render  to  the  said  A.  B.,  according  to  the  decrees  afore* 
said.    And  have  you  then  there,  ice.    [Conclude  cls  in  No.  200.] 


No.  204. 
Ca.  sa.for  costs  on  dismission  of  bill. 

[As  in  No.  200  to  the  (*),  and  in  202  to  the  (*),  then]  Now  therefore, 
we  command  you  that  you  take  the  body  of  the  said  A.  B.,  if  he  shall 
be  found  in  your  bailiwick,  and  him  safely  keep  in  your  custody  until 
he  shall  pay  the  costs  and  charges  aforesaid,  together  with  your  fees  on 
this  execution.  And  you  are  to  make  and  return  to  our  said  chancellor 
[or  vice  chancellor  of  the  fourth  circuit^m  our  said  court  of  chancery, 

on  the day  of next,  wheresoever  our  said  court  shall  then  be, 

a  certificate  under  your  hand,  of  the  manner  in  which  you  have  executed 
this  writ.    Witness,  dtc.  [as  in  No.  199.] 
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No.  205. 

Execution  in  the  nature  of  a  ea.  sa,  to  compel  the  performance  of  a 

specific  duty. 

The  people,  <fcc.  to  the  sheriff  of  the  county  of  Saratoga,  greet- 
L.  S.     ing :  Whereas  on  the day  of in  the  year,  &c.,  by  a 

certain  decree  made  in  our  court  of  chancery  before  our  vice 
chancellor  of  the  fourth  circuit,  at  &c.  in  a  certain  cause  depending  in 
our  said  court  wherein  A.  B.  is  complainant  and  C.  D.  is  defendant,  it 
was  ordered,  adjudged  and  decreed,  that  [set  out  the  decree^  or  so  much 
thereof  ds  is  necessary  to  explain  the  duty  to  he  performed]  as  by  the 
said  decree  remaining  as  of  record  in  our  said  court  of  chancery  doth 
and  may  more  fully  appear.  And  whereas  the  said  C.  D.  hath  neglect- 
ed to  comply  with  all  and  singular  the  matters  required  of  him  in  and 
by  the  said  decree,  as  we  have  been  informed  in  our  said  court  of  ehan- 
eery.  Now  therefore,  in  order  that  full  and  speedy  justice  may  be  done 
in  the  premises,  we  command  you  that  you  take  the  body  of  the  said 
C.  D.  if  he  shall  be  found  in  your  bailiwick,  and  him  safely  keep  in 
your  custody  until  he  shall  perform  and  fulfil  all  and  singular  the  mat- 
ters required  of  him  in  and  by  the  said  decree,  and  pay  your  fees  on  this 
execution,  or  until  our  said  court  of  chancery  shall  make  other  order  to 
the  contrary.  And  you  are  to  make  and  return  [conclude  as  in  last 
form^] 


CHAP.    III. 

PROCEEDINGS  UNDER  DECREES  AND  ORDERS.' 

No.  206. 
Notice  of  motion  for  an  issue  at  law. 

See  Vol.  I.,  p.  446. 

THtle  of  cause.] 

[As  in  No.  121  to  the  asterisk,  (*)  then]  issues  at  law  maybe  awarded 
in  this  cause  for  the  trial,  by  a  jury,  of  the  matters  in  controversy  therein. 
[Conclude  as  in  ^    121.] 
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No.  207. 
Order  for  an  issue  at  lawj  where  the  issue  is  settled  by  the  court* 

See  Vol.  I.,  p.  446. 

At,  &c.  [as  in  No.  6.] 

I  Title  of  cause.] 

On  reading  and  filing  the  aflSdavit  of  B.  R.  W.,  solicitor  for  the  com- 
plainant, showing  that  this  cause  is  at  issue  upon  a  replication  to  the  an- 
swers of  the  defendants  P.  S.  and  J.  S.,  and  is  in  readiness  to  take  testimony 
therein,  the  bill  having  been  taken  as  confessed  against  the  defendant  P.  M., 
and  the  cause  standing  for  hearing  upon  bill  and  answer  as  to  the  defen- 
dant J.  D.  and  on  reading;  and  filing  a  notice  on  the  part  of  the  defendant 
,  P.  S.  for  an  issue  or  issues  in  this  cause  to  be  tried  by  a  jury,  and  an  affi- 
davit of  the  due  service  of  such  notice  upon  the  solicitor  for  the  complain^ 
ant  and  upon  the  solicitor  for  the  defendant  J.  S.,  and  on  hearing  A.  T.^ 
of  counsel  for  the  defendant  P.  S.,  and  B.  R.  W.,  as  counsel  for  the 
complainant,  on  the  said  motion,  no  one  appearing  on  the  part  of  the 
defendant,  J.  S.,  it  is  ordered  that  issues  be  and  they  are  hereby  awarded 
in  this  cause,  between  the  complainant  and  the  defendants  P.  S.  and  J.  S., 
to  try  the  matters  of  fact  in  dispute  between  them,  by  a  jury.  It  is  fur- 
ther ordered  that  the  said  issues  be  tried  at  the  circuit  court  in  and  for 
the  county  of  Rensselaer,  and  that  upon  the  trial  of  the  said  issues,  the 
defendant  P.  M.  may  be  examined  as  a  witness  for  either  party,  in  case 
it  shall  appear  to  the  court  before  which  the  trial  is  had  that  he  is  not 
interested  in  the  event  of  this  suit  in  favor  of  the  party  calling  him  as  a 
witness ;  that  the  issues  between  the  complainant  and  the  defendant  P.  S« 
be :  1st  Whether  the  said  P.  S.  executed  the  bond  and  mortgage  men- 
tioned in  the  complainant's  bill ;  2.  Whether  the  complainant  executed 
the  release  of  the  said  bond  and  mortgage,  as  stated  in  the  answer  of  the 
defendant  P.  S. ;  and  that  the  complainant  hold  the  affirmative  upon  the 
first  question,  and  the  defendant  P.  S.  the  affirmative  upon  the  second 
question ;  that  the  issue  between  the  complainant  and  the  defendant 
J.  S.  be,  whether  the  release  of  the  farm  of  the  said  defendant,  from  the 
lien  of  the  mortgage  mentioned  in  the  complainant's  bill,  was  obtained 
by  the  said  J.  S.  fraudulently,  as  alleged  in  the  bill  ?  and  that  the  com- 
plainant  be  considered  as  holding  the  affirmative  of  the  last  mentioned 
issue,  upon  the  trial  thereof.  It  is  further  ordered  that  upon  the  trial 
of  the  issues  between  the  complainant  and  the  defendant  P.  S.,  either 
party  may  read  the  sworn  answer  of  the  said  P.  S. 
Vol.  IL  61 
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No.  208. 

Order  for  an  issue  where  U  is  referred  to  a  master  to  settle  the  form  <^ 

the  issues. 

S6e  Vol.  I.,  p.  447. 

[At,  &c.  as  in  No.  6.] 
[Tlile  of  cause.] 

On  reading  and  filing  the  affidavit,  &c.  [as  in  last  form] 
it  is  ordered  that  an  issue  be,  and  the  same  is  hereby  awarded  in  this 
cause  between  the  complainant  and  the  defendant  E.  F.  to  try  the  mat- 
ters  in  dispute  between  them  by  a  jury ;  that  the  said  issue  be  tried  be- 
fore such  circuit  court,  court  of  common  pleas,  or  in  the  superior  court 
of  the  city  of  New-York,  as  the  master  hereinafter  mentioned  shall  direct ; 
upon  which  trial  either  party  may  read  the  sworn  answer  of  the  said 
E.  F.  to  the  bill  in  this  cause,  and  may  examine  the  defendant  C  D.  as 
a  witness,  in  case  it  shall  appear  to  the  court  before  which  the  trial  is 
had,  that  he  is  not  interested  in  the  event  of  this  suit  in  favor  of  the 
party  calling  him  as  a  witness.  And  it  is  further  ordered  that  it  be  re- 
ferred to  P.  G.  E.,  one  of  the  masters  of  this  court  residing  in  the  county 
of  Saratoga,  to  settle  the  form  of  the  issue  or  issues  to  be  tried,  in  the 
manner  directed  by  the  sixty-seventh  rule  of  this  court,  and  to  determine 
in  what  court  such  issues  shall  be  tried. 


No.  209. 
Report  of  master  settling  issues  at  laWj  ^e. 

See  Vol.  I.,  p.  447. 

[  Title  of  cause.]  To  the  chancellor  of  the  state  of  New- York. 

In  pursuance  of  an  order  of  this  court  made  in  the  above  entitled 

cause,  on  the day  of ,  1843,  by  which  it  was  referred  to  one 

of  the  masters  of  this  court  residing  in  the  county  of  Saratoga  to  settle 
the  form  of  the  issues  at  law  awarded  by  said  order  for  the  trial  of  the 
matters  in  controversy  in  this  cause  between  the  complainant  and  the 
defendant  E.  F.,  by  a  jury,  in  the  manner  directed  by  the  67th  rule  of 
this  court,  and  to  determine  in  what  court  such  issues  should  be  tried : 

I,  the  subscriber,  one  of  the  masters  of  the  said  court  residing  in  the 
county  of  Saratoga,  do  respectfully  certify  and  report,  that  having  beea 
charged  by  the  complainant's  solicitor  with  the  execution  of  the  said 
order  of  reference,  I  have  been  attended  by  the  solicitors  for  the  respec- 
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tive  parties  and  have  looked  into  the  pleadings  in  this  cause,  and  have 
settled  the  form  of  the  issues  to  be  tried,  upon  the  following  interroga- 
tories to  be  answered  by  the  verdict  of  the  jury  upon  the  trial  thereof 
viz :  [insert  the  interrogatories,] 

And  I  further  report,  that  upon  the  trial  thereof  the  complainant  is  to 
be  considered  as  holding  the  affirmative  of  the  first  question,  and  the 
defendant  the  negative ;  and  the  defendant  the  affirmative  of  the  second 
question  and  the  complainant  the  negative. 

And  I  further  certify  and  report,  that  I  am  of  opinion  that  the  con- 
venience of  the  parties  and  their  witnesses  will  be  best  promoted  by  di- 
recting the  said  issues  to  be  tried  at  the  next  circuit  court  to  be  held  in 
and  for  the  county  of  Saratoga  on  the  first  Monday  of  January  next. 

All  which  is  respectfully  submitted. 

Dated ,  1843.  P.  G.  E.,  Master  in  chancery. 


No.  210. 
Order  for  a  feigned  issue.' 

See  Vol.  I.,  p.  463. 

At,  (fee.  [(IS  in  ffo.  6.] 
[Title  of  cause.] 

This  cause  having  been  brought  on  to  be  heard  upon  the 
pleadings  filed  and  the  proofs  taken  therein,  and  the  said  pleadings  and 
proofs  having  been  read,  and  Mr.  S.  W.  of  counsel  for  the  complainant 
and  Mr.  F.  K.  of  counsel  for  the  defendant,  having  been  heard,  it  is  or- 
dered»  adjudged,  and  decreed,  and  this  court  by  virtue  of  the  power  and 
authority  thereof,  doth  order,  adjudge  and  decree,  that  a  feigned  issue 
be  formed  and  tried  between  the  parties  by  a  jury  of  the  country,  at  the 
next  circuit  court  to  be  held  in  and  for  the  county  of  Saratoga,  on  the 
first  Monday  of  January  next,  to  inquirci  and  determine  whether  the 

deed  mentioned  ill  the  pleadings  in  this  cause,  bearing  date  the day 

of ,  1840,  and  purporting  to  have  been  executed  by  J.  H.  and  E. 

his  wife  to  the  complainant,  was  executed  by  the  said  J.  H.  and  E.  his 
wife ;  and  whether  the  same  was  delivered  by  the  said  grantors  to  the 
grantee  therein.  And  it  is  further  ordered  that  the  solicitor  for  the  com- 
plainant in  this  suit  do  make  up  the  said  issues  and  serve  a  copy  thereof 
upon  the  defendant's  solicitor  without  unnecessary  delay ;  that  unless 
the  form  of  such  issues  shall  be  agreed  upon  by  the  solicitors  for  the  re- 
spective parties  within  ten  day^  after  such  service  thereof,  then  that  it 
be  referred  to  one  of  the  masters  of  this  court  residing  in  the  county  of 
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Saratoga  to  settle  the  said  issues  and  to  report,  the  same  to  this  court. 
And  it  is  further  ordered,  adjudged,  aud  decreed,  that  on  the  trial  of  the 
said  feigned  issues  either  party  is  to  be  at  liberty  to  examine  any  witnesses 
-whose  testimony  was  read  upon  the  hearingof  this  cause,  or  to  read  their 
depositions  heretofore  taken,  if  they  are  dead,  or  out  of  the  jurisdictioa 
of  the  court.  And  either  party  is  also  to  be  at  liberty  to  read  the  depo- 
sition of  any  witness  of  the  opposite  party,  which  was  read  on  the  hear* 
ing  of  this  cause.  That  the  said  issues  be  so  framed  that  the  complain-^ 
ant  in  this  cause  may  hold  the  affirmative  of  the  several  questions  above 
stated ;  and  he  is  to  be  at  liberty  to  open  and  close  the  argument  on  the 
trial.  Either  party  is  to  be  at  liberty  to  notice  the  cause  for  trial  j  and 
neither  party  is  to  be  at  liberty  to  put  it  off,  without  sufficient  causQ 
shown,  and  on  the  usual  terms.(a)  And  all  further  directions  are  re^ 
served  until  after  the  trial  of  the  said  issues. 


No.  211. 
Declaration  upon  a  feigned  issue. 

Supreme  Court. 

Of  October  term,  in  the  year  oue  thousand  eight 
hundred  and  forty-three. 
Saratoga  county,  ss:  John  Doe,  plaintiff  in  this  suit  by  J.  E.  his  attor- 
ney, complains  of  Richard  Roe,  defendant  in  this  suit,  of  a  plea  of  tres- 
pass on  the  case  upon  promises.    For  that  whereas,  on  the day  of 

,  in  the  year  one  thousand  eight  hundred  and  forty-three,  at  Sara- 
toga Springs,  in  the  county  aforesaid,  a  certain  discourse  was  moved  and 
had,  by  and  between  the  said  John  Doe,  and  the  said  Richard  Roe,  of, 
and  concerning  a  certain  paper  writing,  purporting  to  be  a  deed  of  con- 
veyance of  the  lauds  therein  described,  from  J.  H.  and  E.  his  wife  to  A. 

B.,  and  bearing  date  the day  of .  1840 ;  and  which  said  deed 

or  paper  writing,  is  set  forth  and  described  in  the  pleadings  in  a  certain 
cause  depending  in  the  court  of  chancery  of  the  state  of  New-York, 
wherein  A.  B.  is  complainant  and  C.  D.  is  defendant ;  and  upon  that 
discourse  a  question  then  and  there  arose,  and  was  debated  between  the 
said  John  Doe  and  the  said  Richard  Roe,  whether  the  said  deed  or 
paper  writing,  was  executed  and  delivered  by  the  said  J.  H.  and  E.  his 
wife.    And  upon  such  discourse  the  said  John  Doe  then  and  there  assert- 


(a)  See  Apthorp  t.  Comttock,  2  Paige,  485. 
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ed  and  affirmed  that  the  said  deed  or  paper  writing  above  mentioned 
was  executed  and  delivered  by  the  said  J.  H.  and  E.  his  wife  ;  which 
assertion  the  said  Richard  Roe  then  and  there  denied  to  be  true,  and  as- 
serted to  the  contrary  thereof;  and  thereupon,  afterwards  to  wit:  on 
the  same  day  and  year  first  above  mentioned,  at  the  place  in  the  county 
aforesaid,  in  consideration  that  the  said  John  Doe,  at  the  special  instance 
and  request  of  the  said  Richard  Roe,  had  then  and  there  paid  to  the  said 
Richard  Roe,  the  sum  of  one  hundred  dollars,  lawful  money,  he  the  said 
Richard  Roe,  undertook,  and  then  and  there  faithfully  promised  the  said 
John  Doe,  to  pay  to  him  the  sum  of  one  hundred  dollars,  like  lawful 
money,  in  case  the  said  deed  or  paper  writing  was  executed  and  deliver- 
ed by  the  said  J.  H.  and  E.  his  wife,  as  he  the  said  John  Doe  had  assert^ 
cd  as  aforesaid.  And  the  said  John  Doe,  in  fact,  saith,  that  the  said 
deed  or  paper  writing  was  executed  and  delivered  by  the  said  J.  H.  and 
E.  his  wife,  as  he  the  said  John  Doe  had  asserted  .and  affirmed,  to  wit : 
on  the  day  and  year,  and  at  the  place  in  the  county  aforesaid,  of  which 
the  said  Richard  Roe,  afterwards  to  wit :  on  the  day  and  year,  and  at 
the  place  in  the  county  aforesaid,  had  notice.  By  reason  whereof  the 
said  Richard  Roe  became  liable  to  pay  to  the  said  John  Doe,  and  ought 
to  have  paid  to  him  the  said  sum  of  one  hundred  dollars,  whereof  the 
said  Richard  Roe  then  and  there  had  notice ;  and  being  so  liable,  he  the 
said  Richard  Roe  in  consideration  thereof,  afterwards  to  wit :  on  the  day 
and  year,  and  aithe  place  in  the  county  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said  John  Doe,  to  pay  him  the  said 
sum  of  money,  when  he  the  said  Richard  Roe  should  be  thereunto  after- 
wards requested.  Nevertheless,  the  said  Richard  Roe,  not  regarding 
his  said  promise,  and  undertaking  by  him  in  form  aforesaid  made,  hath 
not  as  yet  paid  to  the  said  John  Doe  the  said  sum  of  one  hundred  dol- 
lars, or  any  part  thereof,  although  so  to  do  the  said  Richard  Roe  was  re- 
quested by  the  said  John  Doe,  afterwards,  to  wit :  on  the  same  day  and 
year  last  aforesaid,  and  often  afterwards,  to  wit :  at  the  place  in  the 
county  aforesaid ;  but  to  pay  the  same  to  the  said  John  Doe,  the  said 
Richard  Roe  hath  hitherto  altogether  refused,  and  still  doth  refuse,  to 
the  damage  of  the  said  John  Doe,  of  one  hundred  dollars,  and  therefore 
he  brings  suit,  &c. 

J.  E.,  plaintiff's  att'y- 


J 
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No.  212. 

Plea  upon  a  feigned  issue. 

[Title  ofcatMc]  And  the  said  Richarr'  Boe,  by  W.  H.  his  attorney, 
comes  and  defends  the  wrong  and  injury,  when,  dtc,  and  says,  that  the 
said  John  Doe  ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  because  he  says  that  though  true  it  is,  that  the  said  discourse 
was  had  and  taoved  by  and  between  the  said  John  Doe,  and  him  the  said 
Richard  Roe,  wherein  the  question  did  arise,  as  aforesaid,  and  that  he 
the  said  defendant,  did  undertake  and  promise,  in  manner  and  form  as 
the  said  John  Doe  hath  above  in  that  behalf  alleged ;  nevertheless,  for 
plea  in  this  behalf,  the  said  Richard  Roe  saith,  that  the  said  J.  H.  and 
E.  his  wife,  did  not  execute  and  deliver  the  said  deed  or  paper  writing 
in  the  said  plaintiff's  declaration  mentioned  at  the  time  in  that  behalf 
mentioned  in  the  said  declaration,  nor  at  any  other  time ;  and  of  this  the 
said  defendant  puts  himself  upon  the  country,  and  the  said  plaintiff  doth 
the  like,  &c. 

W,  H.,  defendant's  att'y. 


No.  213. 
Notice  of  hearing  on  further  directions  after  trial  of  feigned  issue. 

See  Vol.  I.,  p.  464. 

[T\tle  ofcatise.] 

Sir: 

Take  notice  that  this  cause  will  be  brought  to  a 
bearing  for  further  directions  upon  the  pleadings  in  the  feigned  issue 
framed  therein,  and  upon  the  certified  copy  of  the  minutes  of  the  trial  of 
such  feigned  issue,  annexed  thereto,  and  filed  in  the  office  of  the  register 
of  this  court,  at  the  next  term  of  this  court,  to  be  held  at  the  capitol  in 

the  city  of  Albany,  on  the day  of  January  next. 

Dated,  Dec. ,  1843. 

To  W.  H.,  Esq. ;  Yours,  <kc- 

sol.  for  deft.     ]  J.  E.,  sol.  for  compt. 
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No.  214. 
Master^s  summons. 

See  Vd.  I.»  pp.  473,  473. 

A.  B. 

C.  D.  and  others,  ^  In  pursuance  of  the  authority  and  directions  con- 
tained in  an  order,  made  in  the  above  cause,  by  the  [trice]  chancellor  [of 
the  fourth  circuit^]  dated  on  the  second  day  of  December,  1843, 1,  the  sub? 
criber,  one  of  the  masters  of  the  court  of  chancery  of  the  state  of  New- 
York,  do  hereby  summon  you  C.  D.,  E.  F.  and  G.  H.,  to  appear  before 

me  at  my  office,  in  the  village  of  Saratoga  Springs  on  the day  of 

January,  1844,  at  ten  o'clock  in  the  forenoon,  to  attendja  hearing  before 
me  the  said  master,  of  the  matters  in  reference  in  the  said  cause  to  be 
had  by  virtue  of  the  order  of  the  said  court  of  chancery  above  referred 
to :  And  hereof  you  are  not  to  fail  at  your  peril. 
Dated  the  lOlh  day  of  December,  1843. 

P.  G.  E«,  master  in  chancery. 

UNDERWRITING. 

To  proceed  upon  the  settle-  I  direct  the  above  summons 

ment  of  the  issues  at  law  in  to  be  served  two  days  previous 

above  cause.  to  the  return  day  theieof. 

P.  G.  E.y  mast,  in  chan. 


No.  216. 
Interrogatories  for  the  examination  of  parties  before  a  master. 

See  Vol.  I.,  p.  484. 

[  Title  of  cause.]        Interrogatories  exhibited  before  P.  G.  E.,  Esq.  the 

master,  to  whom  this  cause  stands  referred  for  the 
e  xamination  of  E.  F.,  a  defendant  in  this  cause  on 
behalf  of  the  above  named  complainant,  pursuant  to 
the  decree  made  on  the  hearing  of  this  cause. 

First  interrogatory.    Whether  or  no,  &c. 
Second  interrogatory.    Did  you  know,  &c. 

J.  E.,  compl'ts.  8orr. 
Settled  and  allowed.  P.  G.  E.,  master  in  chancery. 
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No.  216. 

Certificate  of  allowance  ofitUerrogcUoriesfor  the  examination  ofaparty. 

See  Vol.  I.,  p.  485. 

[Title  ofcaiLse\  In  pursuance  of  the  decree  made  on  the  hearing  of 
this  cause,  bearing  date  the day  of ,  1843, 1  have  been  attend- 
ed by  the  solicitors  for  the  several  parties,  and  have  perused,  settled, 
and  allowed  a  set  of  interrogatories  for  the  examination  of  E.  F.,  one  of 
the  defendants  in  this  cause,  touching  the  inquiries  directed  by  the  said 
decree.  And  in  testimony  thereof,  I  have  signed  my  name  underneath 
the  engrossment  of  the  said  interrogatories,  which  I  certify,  and  submit 
to  this  honorable  court. 

Dated,  Dec. ,  1843.  P.  G.  E.,  master  in  chancery. 


No.  217. 

Certificate  of  examination  not  having  been  brought  in. 

[  Tiile  of  cause.\  Whereas  it  appears  by  my  certificate  made  in  this 
cause,  bearing  date  the day  of  December,  instant,  that  interroga- 
tories had  been  exhibited  before  me,  on  behalf  of  the  above  named  com- 
plainant, for  the  examination  of  E.  F.,  one  of  the  defendants  in  this 
cause,  touching  the  inquiries  directed  by  the  said  decree ;  which  I  had 
settled  and  allowed :  Now,  at  the  request  of  Mr.  J.  E.,  the  solicitor  for 
the  said  complainant,  i  do  hereby  certify  (*)  that  the  said  defendant  E. 
F.,  hath  not  put  in  any  answer  and  examination  to  the  said  interroga- 
tories ;  although  he  hath  been  duly  summoned  for  that  purpose.  All 
which  I  certify,  and  submit  to  this  honorable  court. 

Dated,  &c.  P.  G.  E.,  master  in  chancery. 


No.  218. 
Examination  of  a  party  upon  interrogatories* 

See  Vol.  I«,  p.  487. 

[  Title  of  cause.]  The  answer  and  examination  of  the  above  named 

defendant  E.  F.,  to  interrogatories  exhibited  on  be- 
half of  the  above  named  complainant,  and  allowed 

by  P.  G.  E.,  one  of  the  masters  of  thia  honorable  cdurt,  to  whom  this 
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cause  stands  referred,  pursuant  to  a  decree  made  on 

the  hearing  thereof,  bearing  date  the   day  of 

,  1843. 

To  the  first  interrogatory  this  examinant  saith,thi^t  he  hath,  in  the  first 
schedule  to  this  his  answer  and  examination  annexed,  a.nd  which  he  prajrs 
may  be  deemed  and  taken  as  part  thereof,  set  forth,  according  to  the 
best  of  his  knowledge,  remembrance,  information,  and  belief,  a  full,  true|. 
and  particular  account  of  all  the  personal  estate  and  effects  which  J.  S.^ 
the  testator  in  the  pleadings  of  this  cause  named,  was  possessed  of,  enti« 
tied,  to,  or  interested  in,  at  the  time  of  his  death,  and  which  are  not  spe- 
cifically bequeathed  by  his  will,  and  all  the  particulars  whereof  the  same 
consisted,  and  the  full,  true,  and  utmost  value  thereof,  and  all  the  parti- 
culars thereof. 

To  the  second  interrogatory,  this  examinant  saith,  that  he  hath,  in  the  . 
second  schedule  to  this  his  answer  and  examination,  and  which  he  prays 
may  be  taken  and  considered  as  part  thereof;  given  a  full,  true  and  par- 
ticular account  of  all  sum  and  sums  of  money^  and  the  times  when,  and 
the  persons  from  whom  the  same  have  been  received  by  this  exeuninant,. 
or  by  any  person  or  persons  by  his  order,  or  for  his  use ;  and  also  an 
account  of  all  and  every  sum  and  sums  of  money  received  by  sale,  or  on 
account  of  the  said  testator's  personal  estate  and  effects,  (not  specifically 
bequeathed,)  and  from  and  by  whom ;  and  when,  and  on  what  account 
the  same  and  every  part  thereof  were,  or  was  so  received ;  and  what 
parts,  and  to  what  value  and  amount  the  said  personal  estate  and  efiectsi 
of  the  said  testator  remain  undisposed  of,  and  what  is  become  thereof. 

To  the  third  interrogatory  this  examinant  saith,  that  he  has  paid,  ex- 
pended, disbursed  and  allowed  the  several  sum  or  sums  of  money  in  res- 
pect of  the  said  testator^s  personal  estate  and  effects,  not  specifically  be- 
queathed, mentioned  and  set  forth  in  the  third  schedule  to  this  bis 
answer  and  examination  annexed,  and  which  he  prays  may  be  teiken  and 
considered  as  part  thereof:  And  this  examinant  saith,  that  the  last  men- 
tioned schedule  contains  a  full,  true,  and  particular  account  of  all  and 
every  the  said  sum  and  sums  of  money^  so  paid,  expended,  disbursed,  or 
allowed  by  this  examinant ;  and  the  times  when  and  to  whom,  and  for 
what,  and  upon  what  account  such  sums  of  money,  and  every  of  themi 
were  so  paid,  expended,  disbursed,  or  allowed. 

To  the  fourth  interrogatory,  this  examinant  saith,  that  the  said  testa- 
tor J.  JS.,  in  the  pleadings  named,  was  not,  to  the  best  of  this  examinant's 
infoilnation,  knowledge,  or  belief|  at  the  time  of  his  death,  seised,  or 

Vol.  II.  62 
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possessed  of,  or  entitled  to,  or  interested  in,  any  freehold,  copyhold,  or 

leasehold  estate  held  for  lives  or  years  whatsoever. 

Sworn  before  me,  this     }  E.  F. 

day  of ,  1843. 

P.  G.  E.,  mast,  in  chan. 


No.  219. 

Exceptions  to  examination  of  a  party. 
See  Vol.  I.,  p.  489. 

[  Title  of  cause,]        Exceptions  taken  by  the  complainant,  to  the  answer 

and  examination  of  the  defendant  E.  P.,  to  the  inter- 
rogatories exhibited  on  behalf  of  said  complainant, 
and  allowed  by  P.  G.  E.  the  master,  to  whom  this 
cause  stands  referred. 
First  exception.     For  that  the  said  defendant  hath  not  answered  so 
mnch  of  the  first  interrogatory  as  requires  him  to  set  forth  and  state 
whether,  &-c. 

Second  exception.  For  that  the  said  defendant  hath  not  answered  the 
matters  of  the  first  interrogatory,  or  any  part  thereof,  to  the  best  of  his 
knowledge,  remembrance,  information,  or  belief. 

J.  E.,  Sol'r  for  compt. 
S.  C,  of  counsel. 


No.  220. 
Master^s  certificate  upon  exceptions  to  an  examination. 

See  Yoi.  I.,  p.  489. 

Title  of  cause.]  Exceptions  to  the  answer  and  examination  of  the 
defendant  E.  F.,  to  the  interrogatories  exhibited  on  the  part  of  the  above 
complainant,  for  insufliciency,  having  been  taken,  I,  the  subscriber,  the 
master  to  whom  this  cause  stands  referred,  pursuant  to  a  decree  made  oa 

the  hearing  thereof,  bearing  date  the day  of ,  1843,  do  certify 

and  report. 

That  having  been  attended  by  the  counsel  of  the  respective  parties, 
and  having  looked  into  the  said  interrogatories,  and  the  answer  and  exa- 
mination of  the  said  defendant  thereto,  I  am  of  opinion,  that  the  said 
answer  and  examination  is  sufficient  [  Or  that  the  said  answer  and  exa- 


APPENDIX  OP  PRECEDENTS.  491 

mination  is  instifficient  in  the  matters  of  the  1st  and  ^th  exceptimis,  and 
the  interrogatories  on  which  such  exceptions  arefounded  ;  and  that  the 
said  \st  and  ith  exceptions  are  well  taken.  And  1  do  fix  the  time  for  the 
said  E,  F.  to  put  in  a  further  examination  to  the  said  \st  and  Ath  excep- 
tions, and  to  the  interrogatories  on  which  the  same  arefounded,  at  twen- 
ty days  after  this  certificate  shall  become  absolute.] 

All  which  is  respectfully  submitted. 

Dated,  j^c« 


No.  221. 

Notice  of  master^s  certificate  being  filed. 

See  Vol.  I.,  p.  489. 
[THtle  of  cause.] 

Sir :  Take  notice  'that  the  certificate  of  P.  G.  E.,  the 
master,  to  whom  this  cause  stands  referred,  as  to  the  sufficiency  of  the 
answer  and  examination  of  the  defendant  E.  P.,  to  the  interrogatories 
exhibited  on  behalf  of  the  complainant,  and  which  certificate  bears  date 

the day  of ,  was  filed  in  the  office  of  the  register  of  this  court 

on  the day  of ,  inst. 

Dated,  <fcc.  Yours,  Sec. 

To  J.  E.,  Esq.,  sol'r  for  comp't.  W.  H.,  sol'r.  for  dePl. 

No.  222. 
Exception  to  master^s  certificate  of  the  sufficiency  of  an  examination. 

See  Vol.  I.,  p.  490. 

[Title,  as  in  No.  2.]    An  exception  taken  by  the  said  complainant  to  the 

certificate  of  P.  G.  E.,  the  master  to  whom  this 
cause  stands  referred,  as  to  the  sufficiency  of  the  an^ 
swer  and  examination  of  the  defendant  E.  F.  to  the 
interrogatories  exhibited  on  the  part  of  the  said  com- 
plainant. 
For  that  the  said  master  has,  in  and  by  his  said  certificate  or  report, 

certified  the  said  answer  and  examination  of  the  defendant  E.  F.  to  be 

sufficient ;  whereas  he  ought  to  have  certified  and  reported  that  the  said 

answer  and  examination  is  insufficient. 
In  all  of  which  particulars  [as  in  No.  103.] 
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No.  223. 
Vrder  for  further  examination. 

See  y«l.  I.,  p.  490. 

At,  <fcc.  \as  in  No.  6.J 
XTitle  of  cause.] 

On  reading  and  filing  due  pnroof  of  service,  upon  the  de- 
fendant's soIicitoF,  more  than  eight  days  since,  of  notice  of  the  filing  of 
the  certificate  of  the  master  to  whom  this  cause  stands  referred,  as  to  the 
insufficiency  of  the  examination  of  the  defendant  E.  P.  to  the  interroga- 
tories exhibited  on  the  part  of  the  cemplainant,  and  that  such  certificate 
has  become  absolnte  against  the  said  defendant  E.  F. ;  on  motion  of 
J.  E.,  solicitor  for  the  complainant,  and  on  hearing  Mr.  W,  H.,  of  coun- 
sel for  the  defendant  E.  F.,  ordered  that  the  said  defendant  do  put  in 
fais  farther  examination  to  the  exceptions  allowed  by  the  said  master, 
•Bud  pay  the  costs  of  such  exceptions  and  the  proceedings  thereon  within 

days  after  service  of  notice  ef  this  order,  or  that  an  attachment 

issue  against  him. 


No.  224. 

Certificate  of  defat/lt  in  putting  in  furtTter  examination. 

See  Vol.  I.,  p.  490. 

[As  in  No.  217  to  the  asterisk,  (*)  then,]  that  the  defendant  E.  F. 
3ias  not  put  in  any  answer  or  examination  to  the  said  interrogatories; 
•although  the  time  fixed  for  that  purpose  in  my  report  bearing  date  the 

day  of instant,  ^r  in  the  order  of  this  court  made  on  the 

^ day  cf instant]  expired  on  the day  of  — —  instant. 

All  which,  &c. 

•Dated,  ice. 


No.  226. 
Order  for  attachment  for  ndt  putting  in  further  examination. 

See  Vol.  I.,  pp.  490,  491. 

At,  (fee.  [as  in  No.  6.] 
![  Title  of  cause.] 

On  reading  and  filing  the  certificate  of  the  master  to  whom 
ithis^cause  stands  referred,  togelher^ith  the  proof  by  affidavits,  showing 
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the  default  of  the  defendant  E.  F.  in  not  putting  in  his  further  an- 
swer and  examination  to  the  exceptions  allowed  by  the  said  master,  pul^ 

suant  to  the  order  of  this  court  made  on  the day  of instant, 

within  the  time  limited  by  said  order  ^  on  motion  of  J.  E.,  solicitor  for 
the  complainant,  and  on  hearing  Mr.  W.  H.,  of  counsel  for  said  defen- 
dant ;  ordered  that  an  attachment  issue  against  the  said  defendant  E.  F, 


Na  226. 

Suhpcanafor  witnesses  before  a  master^ 

See  Vol.  I.,  p.  500. 

Similar  in  (orm  to  No.  138,  ante,  p.  439. 


No.  227, 

Certificate  of  master  for  commission  to  examine  witnesses* 

See  Vol.  I.,  p.  501. 

[  Title  of  cause.] 

I  the  subscriber,  the  master  to  whom  the  above  cause 

stands  referred,  do  certify  that  it  has  be^n  satisfactorily  shown  to  me  by 
the  complainant,  that  he  has  three  material  witnesses,  to  wit,  S.  P.,  L.  N« 
and  J.  T.,  who  reside  in  the  county  of  Steuben,  more  than  forty  miles 
from  my  office,  whose  testimony  is  essential  to  him  upon  the  matters  of 
the  reference  before  me  -in  this  cause.  And  I  do  certify  that  in  my  opin- 
ion a  commission  is  necessary  to  take  the  testimony  of  the  said  witnesses, 
to  be  directed  to  some  master  or  examiner  of  this  court  residing  in  said 
county  of  Steuben.  All  which,  &c 

Dated,  &c. 


No.  22a 

Order  for  commission  on  above  certificate. 

At,  (fcc.  [as  in  No.  6.] 
[Title  of  cause.] 

On  reading  and  filing  the  certificate  of  P.  G.  E.,  the  mas- 
ter to  whom  this  cause  stands  referred,  showing  that  a  commission  is  ne- 
cessary for  the  examination  of  witnesses  on  the  part  of  the  complainant, 
residing  in  the  county  of  Steuben,  and  on  motion  of  Mr.  J.  E.,  solicitor 
for  the  complainant,  ordered  that  a  commission  be  issued  for  the  exam- 


/ 
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ination  of  S.  P.,  L.  N.  and  J.  T.,  as  witnesses  on  the  part  of  the  com- 
plainant, to  be  directed  to  some  master  or  examiner  of  this  court  residing 
in  said  county  of  Steuben.  And  it  is  further  ordered  that  notice  of  this 
order  be  given  to  the  solicitor  for  the  defendant ;  and  that  if  such  de- 
fendant does  not  join  in  the  said  commission  and  propose  the  names  of 

commissioners  on  his  part,  within days  from  the  date  of  this  order, 

the  said  complainant  may  have  such  commission  directed  to  his  own 
commissioners. 


•  No.  229. 

Interrogatories  for  the  examination  of  witnesses  before  a  master. 

See  Vol.  I.,  pp.  601,  502. 

[  TUle  of  cause.]    Interrogatories  to  be  exhibited  by  the  complainants 

before  P.  G.  E.,  the  master  to  whom  this  cause  stands 
referred,  for  the  examination  of  witnesses  before  the 
said  master,  on  the  part  and  behalf  of  the  complain- 
ants, in  pursuance  of  the  decree  made  on  the  hearing 

of  this  cause,  bearing  date  the day  of ^  1843. 

Isi  interrogatory.  Do  you  know  the  parties,  complainants  and  defen- 
dants, in  the  title  of  these  interrogatories  named,  or  any  or  either,  and 
which  of  them,  and  how  long  have  you  known  them  respectively,  or 
such  of  them  as  you  do  know  ?  Declare  the  truth  of  the  several  matters 
inquired  of  by  this  interrogatory,  according  to  the  best  of  your  knowl- 
edge, remembrance,  information,  and  belief,  with  your  reasons  fully  and 
at  large. 
2d  interrogatory.  Whether  or  no  have  you,  &,c. 
Lastly.  Do  you  know,  or  can  you  set  forth  any  other  matter  or  thing 
which  may  in  any  wise  tend  to  the  benefit  of  the  complainants  or  any  or 
either  of  them  in  this  cause?  If  so,  set  forth  the  same,  and  all  the  cir- 
cumstances and  particulars  thereof,  according  to  the  best  of  your 
knowledge,  remembrance,  and  belief,  with  your  reasons  at  large. 

J.  E.,  Sol.  and  of  counsel  fur  compt. 
Settled  and  allowed. 

P,  Q.  E.,  Master  in  chan'y* 


No.  230. 
State  of  facts  and  charge. 

See  Vol.  I.,  p.  603. 

[  Title  of  cause.]    The  state  of  facts  and  charge  of  J.  T.,  a  specialty  cred- 
itor of  T.  W.  deceased,  the  testator  in  the  pleadings  named. 
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The  said  J.  T.  states,  that  the  said  T.  W.  and  R.  W.,  of ,  &c. 

gentleman,  and  one  of  the  defendants  in  this  cause,  on  the day  of 

,  1830 ;  having  occasion  for  money,  applied  to  him  the  said  J.  T., 

to  advance  them  the  sum  of  $500,  upon  the  security  of  their  bond; 
which  the  said  J.  T.  did  advance  and  lend  accordingly ;  and  the  said  T. 
W.  and  R.  W.  gave  the  said  J.  T.  their  bond  for  the  same,  hearing  date 

the day  of ,  1830,  whereby  the  said  T.  W.  and  R.  W.,  for 

themselves  and  each  of  them,  jointly  and  severally,  their,  and  each  of 
their  heirs,  executors,  and  administrators,  became  bound  to  the  said  J. 

T.  in  the  sum  of  $ ,  conditioned  for  the  payment  of  the  sum  of  $500, 

with  interest  for  the  same,  after  the  rate  of  7  per  cent  per  annum,  on 
demand. 

That  no  interest  was  paid  on  the  said  bond  up  to  the  5th  day  of  March, 
1831 :  when  a  settlement  of  the  account  up  to  that  time,  was  made  be- 
tween the  said  J.  T.  and  the  said  T.  W.  and  R.  W.,  whereby  it  was  set- 
tled and  agreed  between  them,  that  the  principal  and  interest  due  on  the 
said  bond,  up  to  that  time,  amounted  to  $000,  and  that  account  was  ex- 

I 

pressly  assented  to  by  the  said  T.  W.  and  R.  W.  and  the  said  J.  T.,  and 
signed  by  the  said  J.  T.  and  R.  W. 

That  since  the  said  settlement,  several  payments  have  been  made  on 
account,  and  in  part  satisfaction  of  the  principal  and  interest  due  on  the 
bond,  according  to  the  undermentioned  statement.  , 

And  the  said  J.  T.,  now  charges  that  there  still  is  justly  and  truly  due 
and  owing  unto  him  the  said  J.  T.,  for  principal  and  interest,  by  virtue 

of  the  said  bond,  the  sum  of  $ ,  and  for  payment  whereof  the  said  J. 

T.  hath  received  no  other  security  than  the  said  bond. 

March  5th,  1831.    Amount  of  principal  and  interest  broi%ht 
from  account,  as  agreed  to  be  due  on  the  bond.        -       $900  06 

1831,  Nov.  27th.  Cash  received,        -        $  50 

1833,  Dec.  3d.  Do.        -        •  300 

1836,  Sept.  Ist.  Do.        •        -         200 


550 


Interest  on  above  payments  to  March 
20th,  1840.  ....         170  720  00 


$180  00 


Interest  on  this  sum  from  March  20th  1840,  to  Dec.  6th 
1843, 60  00 

$230  00 
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And  the  said  J.  T.,  craves  leave  to  add  to,  or  alter  this  his  state  of 
facts  and  charge,  as  he  shall  be  advised. 

S.  N.  soPr.,  and  of  counsel  for  J.  T.  J.  T. 

On  Ihis day  of ,  1843,  before  me,  came  the  above  named* 

J.  T.,  who  being  duly  sworn,  saith,  that  the  matters  set  forth  in  the 
above  state  of  facts  and  charge  are  true,  to  the  best  of  his  knowledge 
and  belief 

J.  A.,  Master  in  chancery. 


No.  231. 

Charge^  as  to  personal  estate^  an  taking  accounts  before  a  master. 

See  Vol.  I.,  p.  508. 

[Title  of  cause."]    The  charge  of  the  complainant  for  the  personal  es- 
tate and  effects  come  to  the  hands  of,  atid  received 
by  the  defendant  0.  D.,  as  executor  of  J.  D.  the  tes- 
tator, iii  the  pleadings  in  this  cause  named. 
1836,  Jan.  14.  Cash  received  from  Messrs.  G.  and  C,  the 

testator's  bankers,         -        -        .  $1000  00 

Cash  found  in  his  house,  -        -  200  00 

"April  16.  Cash  received  from  the  sale  of  50  shares  of 

stock  in  the  Commercial  Bank  of  Albany,      6000  00 

[And  so  on^  to  the  end  of  the  schedule  of  the  defendants  answer^  and 
of  his  examincUion  to  interrogatories,  if  any.] 

And  the  complainant  craves  leave  to  add  to,  &c. 
[Jurat.] 


No.  232. 

Distharge  as  to  personal  estate. 

See  Vol.  I.,  p.  609. 

[  Title  of  cause.]  The  discharge  of  the  said  defendant  C.  D.,  the  exe- 
cutor of  the  will  of  J.  D.  the  testator,  in  the  plead- 
ings in  this  cause  named,  to  the  charge  of  the  com- 
plainant in  respect  of  the  personal  estate  of  the  said 
testator,  come  to  the  hands  of  him^  this  defendant,  as 
such  executor. 
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1S38,  Jan.  Paid  R.  H.,  the  undertaker,  for  the  expenses  of 

the  testator's  funeral,      -        -        -        -        $  50  00 
"        "      Paid  J.  H.,  coachman,  his  wages,        -        -  20  00 

"        "      Paid  E.  L.,  his  bill  for  medical  attendance,  &c. 

during  the  testator's  illness,    -        -        -  28  00 

"  March.  Paid  M.  J.,  for  half  year's  rent  of  the  premises 

in  which  the  testator  resided  due  at  Christ- 
mas last, 75  00 

[And  so  on,  to  the  end  of  the  second  schedule  of  the  defendants  an- 
swer, and  of  the  examination  to  the  interrogatories,  if  any."] 
[Jurat*] 


No.  233. 

Advertisement  for  creditors  to  come  in,  ^c. 

See  Vol.  I.,  p.  617. 

[Title  of  cause,\    Pursuant  to  a  decree  of  the  court  of  chancery,  in 

the  above  cause,  bearing  dale  the day  of ,  1843,  the  creditors 

of  J.  B.,  late  of ,  (who  died  in  the  month  of ,  1840,)  are  re- 
quired to  come  in  and  prove  their  debts  before  the  subscriber,  one  of  the 
masters  of  this  court,  at  his  office,  No.  3,  Merchants'  Exchange,  in  the 

city  of  Albany,  on  or  before  the  day  of next,  or  in  default 

thereof,  they  will  be  excluded  from  the  benefit  of  the  said  decree. 

Dated,  &c.  D.  G.,  Mast,  in  chan. 


No.  234. 

Advertisement  for  next  of  kin. 
See  Vol.  L,  p.  617. 

[Title  ofcause!\    Pursuant  to  a  decree  of  the  court  of  chancery,  in 

the  above  cause,  bearins^  date  the  —  day  of ,  1843,  all  persons 

claiming  to  be  next  of  kin  to  John  Kogers,  late  of  the  city  of  Rochester 

who  died  at  Rochester  aforesaid,  on  or  about  the day  of , 

1842  ;  are  required  to  come  in  and  establish  their  said  claims  before  the 
subscriber.    [Conclude  as  in  last  form.] 

Vol.  II.  63 
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No.  235. 
Claim  to  surplus  moneys  on  a  mortgage  sale. 

See  Vol.  1.,  p.  633. 

[  Title  of  cause.'\        The  claim  of  G.  H.,  a  specialty  creditor  of  C.  D. 

the  defendant  in  this  suit,  to  the  surplus  mone3rs  aris- 
ing from  the  sale  of  the  mortgaged  premises,  under 
the  decree  in  this  cause. 

I 

The  said  G.  H.  states,  that  he  resides  at  Rome,  in  the  county  of 
Oneida,  and  that  he  has  a  lien  upon  the  said  surplus  moneys,  by  virtue 
of  a  judgment  recovered  against  the  mortgagor  C.  D.,  in  the  supreme 

court,  for  the  sum  of  $ ,  on  the day  of ,  1842 ;  and  while 

he  the  said  C.  D.  was  the  owner  of  the  equity  of  redemption  in  the  mort- 
gaged premises,  and  before  the  commencement  of  this  suit :  which  lien 
is  next  in  priority  after  the  mortgage  of  the  complainant ;  and  the  whole 
amount  of  which  judgment  is  still  due  and  unpaid. 

And  he  therefore  claims  the  whole  of  the  said  surplus  moneys  arising 
from  the  sale  of  the  mortgaged  premises,  which  after  paying  the  amount 
of  the  complainant's  debt  and  costs,  amount  to  the  sum  of  $ 

Dated,  Dec. ,  1843.  G.  H. 

To  J.  A.,  Esq.,  master  in  chancery. 

Saratoga  county^  ss» :  G.  H.  the  above  claimant,  being  duly  sworn, 

deposeth  and  saith,  that  the  facts  set  forth  in  the  above  claim,  to  which 

he  has  subscribed  his  name,  are  true  ;  that  the  amount  therein  claimed 

as  being  due  to  him  upon  the  judgment  therein  mentioned,  is  justly  due, 

and  that  neither  he,  nor  any  person  by  his  order,  or  to  his  knowledge 

or  belief,  for  his  use,  hath  received  the  amount  thus  claimed,  or  any  part 

thereof,  or  any  security  or  satisfaction  whatsoever  for  the  same,  or  any 

part  thereof,  other  than  the  said  judgment. 

Sworn  before  me,  this ,  )  G.  H. 

day  of ,  1843. 

J.  A.,  Mast,  in  chancery. 


No.  23& 
Notice  to  register^  of  claim  to  surplus  moneys. 

See  Vol.  L,  p.  534. 

[  7\7fe  of  cause.] 

Sir  :  Take  notice,  that  I  claim  the  whole  of  the  surplus 
moneys  arising  from  the  sale  of  the  mortgaged  premises  in  this  causei 
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which,  after  paying  the  complainant's  debt  and  costs,  amount  to  the  sum 

of  ^ ,  by  virtue  of  a  lien  thereon,  under  a  judgment  recovered  in  the 

supreme  court  against  the  mortgagor  C.  D.,  for  the  sum  of  $ ,  while 

he  the  said  C.  D.,  was  the  owner  of  the  equity  of  redemption  in  the 

mortgaged  premises,  and  before  the  commencement  of  this  suit ;  which 

lien  is  next  in  priority  after  the  mortgage  of  the  complainant ;  and  the 

whole  amount  of  which  judgment  is  still  due  and  unpaid. 

Dated,  <S6C. 

To  J.  M.  D.,  Esq.,  )  Yours,  &c. 

Register.  \  J.  K. 


No.  237. 

Order  of  reference  as  to  claims  upon  surplus  moneys. 

See  Vol.  I.,  p.  624. 

At,  (kc.  \as  in  No.  6.] 
[Tiile  of  cause,] 

The  master's  report  of  sale  having  been  filed  in  this  cause,  and  the 
same  having  been  confirmed  ;  from  which  report  it  appears  that  there  is 
a  surplus  in  the  hands  of  the  register  [or  clerk]  of  this  court,  arisihg 
from  said  sale. 

On  reading  and  filing  a  notice  of  claim  by  J.  K.,  to  such  surplus 
moneys,  by  virtue  of  a  lien  thereon,  under  a  judgment  against  the  mort- 
gagor;  which  lien  was  next  in  priority  after  the  mortgage  of  the  com- 
plainant, on  motion  of  Mr.  N.  of  counsel  for  the  said  J.  K.,  ordered  that 
it  be  referred  to  one  of  the  masters  of  this  court,  residing  in  the  county 
of  Saratoga,  to  ascertain  and  report  the  amount  due  to  the  said  J.  K.,  or 
to  any  other  person,  which  is  a  lien  upon  such  surplus  moneys,  and  as 
to  the  priorities  of  the  several  liens  thereon  ;  and  it  is  further  ordered 
that  such  master  summon  before  him,  upon  such  reference,  every  party 
who  has  appeared  in  this  cause,  and  every  person  who  has  delivered 
written  notice  of  his  claim  to  such  surplus  moneys  to  the  said  master,  or 
to  the  register  [or  clerk]  of  this  court.  And  that  he  cause  them  to  have 
the  usual  notice  of  all  subsequent  proceedings.  And  that  the  said  mas- 
ter report  thereon  with  all  convenient  speed. 
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No.  23& 
Certificate  of  register,  ^c ,  as  to  claims  to  surplus  moneys. 

See  Vol.  I.,  p.  684. 

r  Title  of  cause.] 

I  certify,  that  the  following  defendants  have  entered 
an  appearance  in  this  cause,  to  wit:  C.  D.,  by  W.  H.  his  solicitor,  and 
E.  F.,  by  J.  M.  his  solicitor :  and  that  the  other  defendants  have  not 
caused  their  appearance  to  be  entered.  And  further,  that  no  notice  of 
claim  to  the  surplus  moneys  arising  from  the  sale  of  the  mortgaged  pre- 
mises in  this  cause,  was  annexed  to  the  master's  report  of  sale,  &led  in 
my  office,  and  that  no  claim  to  the  same  was  filed  previous  to  the  entry 
of  the  order  of  reference  as  to  such  surplus  moneys :  [except  one  on  the 
part  of  L.  M.,  of  the  city  of  Utica,  which  was  made  in  the  name  ofS,  N. 
his  solicitor,  of  Utica  aforesaid,] 

Dated,  &rC.  J.  M.  D.,  Register. 


No.  239. 
Notice  of  sale  by  a  master. 
See  Vol.  I.,  p.  526. 

[Title  of  cause.] 

In  pursuance  of  a  decretal  order  of  the  court  of  chan- 
cery, made  in  the  above  cause,  will  be  sold  under  the  direction  of  the 
subscriber,  at  public  auction,  at  the  Franklin  House,  in  the  city  of  Utica, 

on  Tuesday,  the day  of next,  at  ten  o'clock,  A.  M.,  all  those 

three  lots  of  ground.    [Describe  properly.] 
Dated,  Dec. ,  1843.  J.  M.  A.,  Mast,  in  chan'y- 


No.  240. 

Conditions  of  sale. 
See  Vol.  I.,  p.  527. 

The  property  described  in  the  above  notice  of  sale,  will  be  sold,  free 
from  all  incumbrances.  The  purchaser  will  be  reqfuired  to  pay  twenty 
per  cent  of  the  purchase  money  to  the  master,  at  the  time  of  the  sale, 
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and  the  residue  thereof  within  ten  days  thereafter,  upon  the  delivery  of 
the  master's  deed  lo  him.  The  purchaser  is  also  to  pay  the  sum  of 
$ to  the  auctioneer,  as  his  fee  for  selling  the  said  property ;  and  in- 
terest on  such  part  of  the  purchase  money  as  is  not  paid  at  the  time  of 
the  sale ;  provided  the  same  shall  not  be  paid  on  the  delivery  or  tender 
of  the  deed. 

All  taxes  and  assessments  are  to  be  paid  out  of  the  purchase  money, 
provided  bills  thereof  are  furnished  to  the  master,  within  the  time  limit- 
ed for  the  delivery  of  the  deed.  J.  M.  A.,  mast,  in  chan'y- 

I  acknowledge  that  I  have  purchased  the  property  described  in  the 
above  notice  of  sale,  on  the  terms  and  conditions  above  specified,  for  the 

sum  of  $ ,  to  which  terms  and  conditions  I  agree  to  conform.    And 

I  have  already  paid  the  twenty  per  cent  of  the  purchase  money  required 
to  be  paid  at  the  time  of  the  sale. 

Dated,  &c.  J.  W. 


No.  241. 
Master's  report  of  sale* 

See  Vol.  1.,  p.  529. 

[Title  of  cause,] 
To  the  Chancellor  of  the  State  of  New- York : 

In  pursuance  and  in  virtue  of  a  decretal  order  of  this  court,  made  in 
the  above  cause,  by  the  chancellor  \orvice  chancellor  of  the  ith  circuit,] 

and  bearing  date  the day  of ,  in  the  year  one  thousand  eight 

hundred  and  forty-three,  by  which  it  was,  among  other  things,  ordered, 
adjudged,  and  decreed,  that  all  and  singular  the  mortgaged  premises  men- 
tioned in  the  bill  of  complaint  in  this  cause,  and  herein  after  described, 
or  so  much  thereof  as  might  be  sufficient  to  raise  the  amount  reported 
due  to  the  complainant  as  therein  mentioned,  for  principal  and  interest, 
and  the  costs  in  this  case,  and  which  might  be  sold  separately  without 
material  injury  to  the  parties  interested,  be  sold  at  public  auction,  by  or 
under  the  direction  of  one  of  the  masters  of  this  court ;  that  the  said  sale 
be  made  in  the  county  where  the  said  mortgaged  premises,  or  the  greater 
part  thereof,  are  situated  ;  that  the  master  give  public  notice  of  the  time 
and  place  of  such  sale,  according  to  the  course  and  practice  of  this  court, 
and  that  the  complainant  or  any  of  the  parties  in  this  cause,  might  be- 
come the  purchaser;  that  the  master  execute  a  deed  to  the  purchaser  of 
the  mortgaged  premises  on  the  said  sale ;  and  that  the  said  master  pay 
to  the  said  complainant  or  his  solicitor,  out  of  the  proceeds  of  the  said 
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sale,  his  costs  ia  this  suit  to  be  taxed,  and  also  the  amount  so  reported 
due  as  aforesaid,  together  with  the  legal  interest  thereon  from  the  date 
of  the  said  report,  or  so  much  thereof  as  the  purchase  money  of  the 
mortgaged  premises  would  pay  of  the  same,  and  that  the  master  take 
receipts  for  the  amounts  so  paid,  and  file  the  same  with  his  report ;  and 
that  he  bring  the  surplus  moneys  arising  from  the  said  sale,  if  any  there 
should  be,  into  court,  without  delay,  to  abide  the  further  order  of  the 
court.    And  whereby  it  was  further  ordered  and  decreed,  that  if  the 
moneys  arising  from  the  said  sale  should  be  insufficient  to  pay  the  amount 
so  reported  due  to  the  complainant  with  the  interest  and  costs  as  afore> 
said,  that  the  said  master  specify  the  amount  of  such  deficiency  in  his 
report  of  the  sale;  I,  the  subscriber,  one  of  the  masters  of  this  court  re- 
siding in  the  county  of  Saratoga,  do  respectfully  certify  and  report,  that 
having  been  charged  by  the  solicitor  for  the  complainant  with  the  exe- 
cution of  said  decretal  order,  I  advertised  said  premises  to  be  sold  by 

me  at  the  American  Hotel  in  the  village  of  Saratoga  Springs,  on  the 

day  of ,  in  the  year  one  thousand  eight  hundred  and  forty-three  ; 

that  previous  to  said  sale  T  caused  notice  thereof  to  be  publicly  adver- 
tised for  six  weeks  successively,  as  follows,  viz :  by  causing  a  printed 
notice  thereof  to  be  fastened  up,  in  three  public  places  in  the  county 
where  such  premises  were  to  be  sold,  and  by  causing  a  copy  of  such  no- 
tice to  be  printed  once  in  each  week  during  the  six  weeks  immediately 
preceding  said  sale,  in  a  public  newspaper  printed  in  said  county  of  Sar- 
atoga, which  notice  contained  a  brief  description  of  the  said  mortgaged 
premises. 

And  I  do  farther  report,  that  on  said  day  of  — *-,  in  the  year 

one  thousand  eight  hundred  and  forty-three,  the  day  on  which  the  said 
premises  were  so  advertised  to  be  sold  as  aforesaid,  I  attended  at  the 
time  and  place  fixed  for  said  sale,  and  exposed  said  premises  for  sale,  at 
public  auction,  to  the  highest  bidder,  and  the  said  premises  were  then 

and  there  fairly  struck  off  to  J.  W.,  at  the  sum  of  $ ^  he  being  the 

highest  bidder  therefor,  and  that  being  the  highest  sum  bidden  for  the  same. 

And  I  do  farther  certify  and  report,  that  I  have  executed,  acknowl- 
edged and  delivered  to  said  purchaser  the  usual  master's  deed  for  said 
premises,  and  have  paid  over  or  disposed  of  the  purchase  money  or  pro- 
ceeds of  said  sale,  as  follows,  viz:  I  have  paid  to  the  solicitor  for  the 

complainant  the  sum  of  $ ,  being  the  amount  of  his  costs  of  this  suit 

as  taxed,  and  having  taken  a  receipt  therefor  which  is  hereto  annexed. 

I  have  also  retained  in  my  hands  the  sum  of  $ ,  being  the  amount 

of  my  fees,  commissions,  and  disbursements  on  said  sale,  as  will  appear 
by  reference  to  the  statement  of  the  items  thereof  annexed  to  this  my 
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report,  and  to  which  1  refer.    And  I  have  paid  to  the  solicitor  for  the 

complaiDant  the  sum  of  $ ,  and  have  taken  a  receipt  therefor  which 

is  hereto  annexed. 

And  I  do  farther  certify  and  report,  that  the  premises  so  sold  and  con- 
veyed as  aforesaid,  were  described  in  said  decretal  order,  and  in  the  deed 
so  executed  by  me  as  aforesaid,  as  follows,  viz. :  [inseri  description.] 

All  which  is  respectfully  submitted. 

Dated,  &c.  J.  M.  A.,  Master  in  ch'y. 

[  Title  of  cause]  Received  Saratoga  Springs,  December  20,  1843,  of 
J.  M.  A.,  the  master  who  made  the  sale  of  the  premises  under  and  by 

virtue  of  the  decree  in  the  above  entitled  cause,  the  sum  of dollars, 

being  the  amount  of  my  costs  in  said  cause  as  taxed,  which  costs  are 
paid  to  me  by  said  master,  under  and  by  virtue  of  the  provisions  of  said 
decree. 

J.  E.,  Solicitor  for  the  compt. 

[THtle  of  cause.]  Received,  Saratoga  Springs,  December  20, 1843,  of 
J.  M.  A.,  the  master  who  made  the  sale  of  the  premises  under  and  by 

virtue  of  the  decree  in  the  above  entitled  cause,  the  sum  of dollars, 

which  sum  being  part  of  the  proceeds  of  the  sale  of  said  premises^  is  re- 
ceived by  me  under  and  by  virtue  of  the  provisions  of  said  decree,  the 
amount  decreed  to  be  paid  to  said  complainant  with  interest  thereon  a» 
mentioned  in  said  decree. 

J.  E.,  Solicitor  for  the  eomplt. 

Statement  offnaster'sfees,  commissions  and  disbursements,  on  the  sale 
referred  to  in  the  preceding"  report,  and  all  other  costs  which  are  not 
included  in  the  taxed  bill  of  costs  in  the  cause. 

Drawing  advertisement  of  the  sale, $0  60 

One  copy  to  print,  and  three  copies  to  affix,  at  20  cts.        -         0  80 
Drawing  affidavit  of  affixing  same,  folio  1,         -        -        -  0  26 

Engrossing  same  with  notice  annexed,  folio        at  12^  cts. 
Drawing  affidavit  of  printing  same,  folio  1,        -        -        -  0  26 

Engrossing  same  with  notice  annexed,  folio        at  12^  cts. 

Two  oaths  to  ditto, 0  26 

Printer's  bill  for  publishing  notice  of  sale,  &c.    -        -        - 
Drawing  conditions  of  sale,  folio  at  26  cts.        -    •  -* 

Engrossing  same  with  notice  annexed,  folio  at  12^  cts.  do 

Drawing  and  engrossing  receipt  for- costs,  folio  1,  -  -  0  37^ 
Drawing  and  engrossing  receipt  for  debt,  folio  1.  -  -  0  37^ 
Drawing  and  engrossing  certificate  of  deposite  of  surplus,  folio  1,  0  37^ 
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Drawing  and  engrossing  schedule  A,  annexed  to  report,  folio  1,  0  20 
Drawing  and  engrossing  this  statement,  folio  3,  at  30  cents,  0  90 
Drawing  and  engrossing  report  of  sale,  folio  at  30  els.. 

Preparing  deed  of  premises  for  purchaser,  -        -        -        5  00 

Commissioner's  fees  for  taking  acknowledgment  of  deed,      -        0  37 

Master's  commissions  on  $ ,  proceeds  of  sale, 

Paid  expenses  of  affixing  notices  of  sale,      .... 

Certificate  of  enrolment, 

[  Title  of  cause.]    I  certify  that  the  decree  in  the  above  entitled  cause 
is  enrolled. 

Register's  office,  Dec. ,  1843. 

J.  M.  D.,  Register. 


No.  242. 
Master^s  deed,  on  sale  of  mortgaged  premises^ 

See  Vol.  I.,  p.  531. 

This  indenture,  made  the day  of ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  forty-three,  between  J.  M.  A.,  one  of 
the  masters  in  chancery  for  the  state  of  New- York,  residing  in  the  coun- 
ty of  Saratoga,  of  the  first  part,  and  J.  W.  of  the  same  place,  of  the  se- 
cond part  :  Whereas,  at  a  court  of  chancery  held  for  the  state  of  New- 
York,  at  the  Capitol,  in  the  city  of  Albany,  on  the day  of ,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-three ;  it  was 
among  other  things,  ordered,  adjudged  and  decreed  by  the  said  court,  in 
a  certain  cause  then  depending  in  the  said  court,  between  A.  B.  com- 
plainant, and  C.  D.  defendant,  that  the  whole  [or  a  part]  of  the  mort- 
gaged premises  mentioned  and  set  forth  in  the  ple-adings,  in  the  said 
cause,  be  sold  by,  or  under  the  direction  of  one  of  the  masters  of  this 
court,  at  public  auction,  in  the  county  where  [that  part  of]  the  said  mort- 
gaged premises  directed  to  be  sold  are  situated  ;  the  said  master  first  giv- 
ing six  weeks  public  notice  of  the  time  and  place  of  such  sale,  with  a 
brief  description  of  the  said  mortgaged  premises,  in  one  of  the  public 

newspapers  printed  in  the  county  of  • ,  and  in  such  other  manner  as 

is  required  by  the  practice  of  the  court.  And  whereas  the  said  J.  M.  A., 
master  in  chancery,  and  party  of  the  first  part  to  these  presents,  in  pur- 
suance of  the  order  and  decree  of  the  said  court  of  chancery,  did  on  the 
day  of instant,  sell  at  public  auction,  at ,  in  the  county 
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aforesaid,  the  said  mortgaged  premises  hereinafter  particularly  described^ 
having  first  given  the  previous  notice  of  the  time  and  place  of  the  said 
sale,  with  a  brief  description  of  the  said  mortgaged  premises,  as  required 
by  the  order  and  decree  aforesaid ;  at  which  sale  the  premises  were 
struck  off  to  the  said  party  of  the  second  part  to  these  presents,  for  the 
sum  of dollars^  that  being  the  highest  sum  bidden  for  the  same. 

Now,  therefore,  this  indenture  witnesseth,that  the  said  J.  M.  A.,  mas- 
ter in  chancery  as  aforesaid,  and  the  party  of  the  first  part  to  these  pre- 
sents, in  order  to  carry  into  effect  the  said  sale  so  made  as  aforesaid,  in 
pursuance  of  the  said  decree,  and  also  by  virtue  of  the  statute  in  such 
cases  made  and  provided,  and  in  consideration  of  the  premises,  and  of 

the  sum  of dollars,  paid  by  the  said  party  of  the  second  part  to 

these  presents,  to  the  said  J.  M.  A.,  master  in  chancery  as  aforesaid,  the 
receipt  whereof  he  doth  hereby  confess  and  acknowledge ;  hath  granted, 
bargained,  and  sold,  aliened,  released,  conveyed  and  confirmed,  and  by 
these  presents  doth  grant,  bargain,  and  sell,  alien,  release,  convey,  and 
confirm  unto  the  said  party  of  the  second  part,  and  to  his  heirs  and  as« 
signs  forever,  all  that  certain  piece  or  parcel  of  land  [insert  deso'iption] 
together  with  all  and  singular  the  rights,  titles,  members,  privileges,  he- 
reditaments and  appurtenances  to  the  same  belonging,  or  in  anywise 
appertaining.  To  have  and  to  hold  the  said  premises  above  described, 
and  hereby  intended  to  be  granted  and  conveyed,  unto  the  said  party  of 
the  second  part  his  heirs  and  assigns,  to  his  and  their  only  proper  use^ 
benefit  and  behoof  forever. 

In  witness  vj^ereof,  the  said  party  of  the  first  part,  master  in  chan- 
cery as  aforesaid,  has  hereunto  set  his  hand  and  seal  the  day  and  year 
first  above  written. 

Sealed  and  delivered  } 

in  presence  of      >  J.  M.  A., 

S.  P.       )  Master  in  Chancery.  (L.  S.) 

State  of  New  York : ; 
Saratoga  County,     \  ^*    On  this day  of ,   1843,  before 

me  personally  appeared  J.  M.  A.,  master  in  chancery,  known  to  me  to 
be  the  person  described  in,  and  who  executed  this  indenture,  and  acknow- 
ledged that  he  executed  the  same,  for  the  uses  and  purposes  therein  men- 
tioned. A.  K.,  Justice  of  the  peace. 


Vol.  II.  64 
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No.  243. 

« 

Order  to  confirm  mcLSter^a  report  of  Bale. 

See  Vol.  I.,  p.  529. 

At,  6cc,  [as  in  No.  6.] 
{Title  ofcause^ 

On  reading  and  filing  the  report  of  J.  M.  A.,  one  of  the 
masters  of  this  court,  of  the  sale  of  the  mortgaged  premises  in  this  causei 
and  on  motion  of  Mr.  E.,  solicitor  for  complainant,  ordered  that  the 
same  be  confirmed,  unless  cause  to  the  contrary  thereof  be  shown  with- 
in eight  days  from  the  entry  of  this  order. 


No.  244. 
Exceptions  to  proceedings  in  master^ s  office,  for  scandal  and  impertinence. 

See  Vol.  I.,  p.  548. 

[  Title  of  cause.]        Exceptions  taken  by  the  complainant  to  the  affida- 

vit  of  the  defendant  C.  D.,  produced  before  P.  G.  E., 
the  master  to  whom  this  cause  stands  referred. 
First  exception.  For  that  the  allegation  in  the  said  affidavit  commenc- 
ing at  the  word  "  that,"  in  the  2d  line  of  the  third  folio,  and  ending  at 
the  word  "  ingratitude,"  in  the  7th  line  of  the  5th  folio  thereof,  is  scan- 
dalous, and  ought  to  be  expunged. 
Second  exception.  For  that  the  following  words  in  the  5th  and  6th 

lines  of  the  8th  folio  of  the  said  affidavit,  to  wit : are  impertinent, 

and  ought  to  be  expunged. 

In  which  particulars  the  said  complainant  insists,  that  the  said 
affidavit  is  scandalous  and  impertinent ;  wherefore  he  excepts 
thereto,  and  prays  that  such  scandalous  and  impertinent  matter 
may  be  expunged.  J.  E.,  Sol'r.  for  comp^t. 


T\tle  of  cause.] 


No.  245. 
Objections  to  master^s  report. 

See  Vol.  I.,  p.  546. 

Objections  taken  by  the  above  complainant  to  the 
draft  of  the  general  report  of  J.  M.  A.,  the  master, 
to  whom  this  cause  stands  referred. 


APPENDIX  OP  PBECEDENTS.  507 

First.  For  that  the  said  master  hath  allowed,  &c. 

Second.  For  that  the  said  master  hath  disallowed  the  charge,  &c. 

Iq  all  which  particulars  the  said  complainant  objects  to  the 
draft  of  the  said  report,  and  submits  that  the  same  ought  to  be 
varied  and  altered. 

J.  E.,  Solicitor  for  complainant. 


No.  246. 
Order  to  confirm  report  so  far  as  not  excepted  to. 

See  Vol.  I.,  p.  550. 

[  TUle  of  caiAse.] 

On  filing  the  general  report  of  J.  M.  A.,  the  master 
to  whom  this  cause  was  heretofore  referred ;  and  on  reading  and  filing 
the  exceptions  taken  by  the  complainant  to  certain  parts  thereof,  on  mo- 
tion of  J.  E.  solicitor  for  said  complainant,  ordered,  that  such  report  be 
confirmed,  so  far  as  the  same  is  not  excepted  to ;  unless  cause  to  the 
contrary  thereof  be  shown  within  eight  days  from  the  entry  of  this  order» 


No.  247. 

Exceptions  to  mastet^s  general  report. 
See  Vol.  I.,  p.  551. 

[Title  ofcause.\  Exceptions  taken  by  E.  F.  one  of  the  above  defen- 
dants, to  the  general  report  of  J.  M.  A.,  the  master 
to  whom  this  cause  stands  referred,  by  the  decree 

made  herein,  on  the day  of 1843,  and  which 

report  bears  date  the day  of ,  1843. 

First  exception.  For  that  the  said  master,  &>c. 
Second  exception.    For  that  the  said  master,  &c. 

Wherefore  the  said  defendant  doth  except  to  the  said  general 
report,  and  appeals  therefrom  to  the  judgment  of  this  court. 

W.  H.,  Sol.  for  deft.  E.  F. 
S.  A.,  of  counsel. 
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CHAP.     IV. 

FURTHER  DIRECTIONS. 

No.  248. 
Notice  of  hearing  for  further  directions^  upon  masier^s  general  report. 

See  Vol.  I.,  p.  558. 

[Title  of  cause.] 

Sir :  Take  notice,  that  this  cause  will  be  brought  to 
a  hearing  for  futher  directions  upon  the  general  report  of  J.  M.  A.,  the 
master  to  whom  the  said  cause  was  heretofore  referred  at  the  next  term 
of  this  court,  to  be  held  at  ilie  capital,  in  the  city  of  Albany,  on  the 
—  day  of next,  at  ten  o'clock  in  the  forenoon,  or  as  soon  there- 
after as  counsel  can  be  heard. 

Dated,  &c.  Yours,  &c. 

To  W.  H.,  Esq.,  Deft's.  sol'r.  J.  E^  Sol'r.  for  compl't 


BOOK   III. 

Inttrloctttors  ^ppluations,  anlr   otl)er   Intilrtntal    T^ntutnn%8 

in  a  (EauBt. 


CHAP.  I. 


MOTIONS. 

No.  249. 
Notice  of  motion. 
See  Vol.  I.,  p.  570. 

[  Title  of  cause.]  Sir :  Take  notice,  that  I  intend  to  move  this  honorable 
court,  at  the  next  [special]  term  thereof,  to  be  held,  at  the  capitol  in  the 
city  of  Albany,  on  the  day  of next,  at  the  opening  of  the 
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court  on  that  day,  or  as  soon  thereafter  as  counsel  ca^  be  heard,  for  an 

order  (*)  that  [specify  the  object  of  the  motion ;]  and  for  such  further, 

or  for  such  other  order  or  relief  as  the  court  it.ay  think  proper  to  grant ; 

which  motion  will  be  founded  on  affidavits,  with  copies  of  which  you 

are  herewith  served,  [c^d  on  the  bill  aud  answer fUed  in  this  cause,] 

Dated,  Dec. ,  1843. 

To  J.  E.,  Esq.,  SoPr.    )  Yours,  &c. 

for  compl' t.       \  W.  H.,  SoPr  for  def  c. 


No.  250. 

Affidavit  of  service  of  notice  of  motion. 

See  Vol.  I.,  p.  573. 

[Commence  as  in  No.  2.]    W.  H.,  of  the  city  of  Troy,  in  said  county, 
the  defendant's  solicitor,  being  duly  sworn,  deposeth  and  saith,  that  on 

the day  of instant,  this  deponent  served  upon  J.  E.,  Esq.,  the 

solicitor  for  the  complainant  in  this  cause,  copies  of  the  affidavits  and 
notice  of  motion  hereto  annexed,  by  delivering  the  same  to  him  person- 
ally, [or  by  leaving  the  same  in  the  office  of  the  said  J.  E.,  with  P.  E.  a 
clerks  who  had  charge  of  the  same — the  said  J.  E.  being  absent  therefrom 
—or  by  putting  the  same  into  the  post  office  at  Troy,  properly  enclosed  in 
an  envelope,  directed  to  the  said  J.  E.,  at  Utica,  his  place  of  residence, 
and  paying  the  postage  thereon.]    And  further  saith  not. 

Sworn,  &,c.  W.  H. 


CHAP.  II. 

.     PETITIONS. 

No.  251. 

Petition  for  leave  to  sue  in  forma  pauperis. 

See  Vol.  I.,  p.  579. 

In  Chancery,  * 

Before  the  Chancellor: 
[Or  before  the  Vice  Chancellor  of  the  fourth  circuit.] 

In  the  matter  of  the  ? 
petition  of  A.  B.  \   To  the  Chancellor  of  the  state  of  New- York. 

The  petition  of  A.  B.,  respectfully  showeth  that  your  petitioner  is 

desirous  of  filing  his  bill  in  this  court  against  C.  D.,  for  the  purpose  of 
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[state  object  of  suit.]  And  that  he  hath  a  good  and  meritorious  cause  of 
action  against  the  said  C.  D.,  as  he  is  advised  by  counsel,  and  believes 
to  be  true.  But  that  by  reason  of  his  poverty,  he  is  entirely  unable  to 
commence  and  prosecute  the  intended  suit,  unless  he  is  permitted  to  do 
so  as  a  poor  person. 

Your  petitioner  therefore  prays,  that  by  an  order  of  this  honorable 
court,  he  maybe  permitted  to  prosecute  the  said  suit  therein  against  the 
said  C.  D.,  as  a  poor  person  ;  and  that  J.  H.  may  be  assigned  as  his  so- 
licitor, and  W.  S.  as  his  counsel,  for  that  purpose. 

And  your  petitioner,  &c.  A.  B. 

State  of  New- York.  ; 

Cayuga  county.     )  ss. :  On  this day  of ,1843,  before    m 

personally  appeared  theabore  named  A.  B.,  and  made  oath,  that  he  has 

read,  [or  has  heard  read]  the  above  petition  subscribed  by  him  and  that 

the  same  is  true,  of  his  own  knowledge,  except  as  to  the  matters  which 

are  therein  stated  to  be^  on  his  information  or  belief;  and  that  as  to 

those  matters,  he  believes  it  to  be  true,  (*)  and  further,  that  he  has  not 

in  his  possession,  or  within  his  power  or  control,  sufficient  property  or 

other  means,  over  and  above  the  wearing  apparel  and  furniture  actually 

necessary  for  himself  and  his  family,  to  pay  the  ordinary  taxable  fees  of 

the  officers  of  this  court 

P.  O.,  Master  in  chancery. 

Certificate  of  counsel. 

1  certify  that  at  the  request  of  the  above  petitioner,  I  have  examined 
the  grounds  of  the  claim  set  forth  in  the  above  petition,  and  am  of  opin- 
ion that  the  said  petitioner  has  a  good  and  meritorious  cause  of  action 
against  the  said   C.  D.,  cognizable  in  this  court.    Dated  Dae.  — ,  1843. 

W.  S.,  of  couusel. 


No.  252. 
Order  of  reference  upon  No.  251. 

At,  6lc.  [as  in  No.  6.] 

{Title  as  in  No.  261.] 
On  reiidingand  filing  the  petition  of  A.  B.  duly  verified,  [dated  the 

day  of ,  1843,]  and  on  motion  of  Mr.  W.  S.  of  counsel  for 

«aid  petitioner,  ordered  that  it  be  referred  to  one  of  the  masters  of  this 
court,  residing  in  the  county  of  Cayuga,  to  examine  into  the  circum- 
stances of  the  case  setforth  in  said  petition,  and  to  report  whether,  in 
his  opinion,  the  said  petitioner  has  a  meritorious  cuase  of  action  against 
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the  said  C.  D. ;  which  is  cognizable  in  this  court,  and  hf  s  not  in  his 
possession,  or  within  his  power  or  control,  sufficient  property,  or  oth  3r 
means,  over  and  above  the  wearing  apparel  and  furniture  actual  y  ne- 
cessary for  himself  and  family,  to  pay  the  ordinary  taxable  fees  of  the 
officers  of  this  court  And  it  is  further  ordered  that  if  the  said  master 
is  satisfied  such  petitioner  is  entitled  to  prosecute  as  a  poor  person,  and 
has  reasonable  grounds  for  bringing  a  suit  in  this  court,  he  do  also  re- 
port the  names  of  suitable  persons  to  be  assigned  as  his  solicitor  and 
counsel  to  prosecute  such  suit. 


No.  253. 
Report  of  master,  upon  No.  262. 

[As  in  No.  209  to  the  (*)  then]  examine  into  the  circumstances  [re- 
cite the  order,  No.  252,  then  add]  I,  the  subscriber,  one  of  the  masters 
of  this  dourt  residing  in  the  county  of  Cayuga,  do  respectfully  report, 
that  having  been  charged  by  the  solicitor  for  the  petitioner  with  the 
execution  of  the  said  order  of  reference,  I  have  looked  into  the  bill  pro- 
posed to  be  filed  by  the  said  petitioner,  and  am  of  opinion  that  the  said 
petitioner  has  a  meritorious  cause  of  action  which  is  cognizable  in  this 
court  and  has  reasonable  grounds  for  bringing  a  suit  therein  against  the 
said  C.  D. ;  and  further  that  I  am  satisfied,  from  the  proof  produced  be- 
fore me,  that  the  said  petitioner  is  entitled  to  prosecute  such  suit  as  a 
poor  person. 

And  I  do  further  report  the  names  of  J.  H.  and  W.  S.  as  suitable  per- 
sons to  be  assigned,  the  former  as  solicitor  and  the  latter  as  counsel,  to 
prosecute  such  suit  on  behalf  of  the  petitioner. 


No.  264. 
Order  to  prosecute  in  forma  pauperis. 

At,  &c.  [as  in  No.  6.] 

[TUle.] 

On  reading  and  filing  the  reportof  J.  A.,one  of  the  masters  of  this  court 

made  in  pursuance  of  an  order  of  this  court  made  on  the day  of 

—  instant,  and  on  motion  of  Mr.  E.  of  counsel  for  A.  B.,  the  peti- 
tioner named  therein,  ordered  that  the  said  A.  B.  be,  and  he  is  hereby 
admitted  to  prosecute  the  suit  against  C.  D.  therein  referred  to,  in  this 
court,  as  a  poor  person  ;  and  that  J.  H.  be  assigned  to  him  as  his  soli- 
citor, and  W.  S.  as  his  counsel,  for  that  purpose. 
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CHAP.    HI. 

ORDERS. 

No.  255. 

General  form  of  an  order. 
See  Vol.  I.,  p.  686. 

At  a  Court  of  Chancery  held  for  the  State  of  New- 
York,  at ,  on  the day  of ,  1843. 

Present — Reuben  H.  Walworth,  Chancellor,  [or  John  P,  Ctishman, 
Vice  Chancellor  of  the  3d  circuit. 
A.  B. 

V. 

C.  D.  [  On  reading  and  filing  [recite  papers  on  whivh  motion 
was  founded]  and  on  motion  of  Mr.  C.  E.  of  cours  il  [or  solicitor]  for 
complainant,  [or  defendant]  no  one  appearing  to  oppose  [or ,  and  on 
hearing  Mr^  W.  C  N.  of  counsel  for  the  defendant  {or  complainant)  in 
opposition  thereto]  it  is  ordered,  d&c. 


No.  266. 

Order  nisi. 

See  Vol.  I.»p.  596. 

See  the  order  to  confirm  master's  report  nisi^  No.  243,  ante,  p.  606« 


CHA.P.    IV. 

ft 

AFFIDAVITS. 

No.  257. 
General  form  of  an  affidavit. 

See  Vol.  I.,  p.  600. 

In  Chancery. 
Before  the  Chancellor. 
[or  before  the  vice  chancellor  of  the circuit.] 

A.  B.         r 

V,          <  State  of  New- York.  I 
C.  D.         i      county  :       ^  ss. :  E.  P.  of ,  in  said  county, 
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merchant,  [or  clerk  in  the  office  of  the  complainants  solicitor^]  being  du- 
ly sworn,  deposes  and  says,  that  at,  &c. 
And  further  this  deponent  saith  not.  E.  F* 

Sworn  to  [or  affirmed]  before  me  this 

day  of 1843. 

A.  K.„  Justice  of  the  peace. 


No.  258. 
Method  of  taking  and  authenticating  affidavits  in  other  stcUes* 

See  Vol.  I.,,  p.  605. 

See  No.  97,  ante,  p.  419. 


CHAP.  V. 

INJUNCTIONS. 

No.  269. 

Preliminary  injunction. 
See  Vol.  I.,  p.  608. 

The  people  of  the  state  of  New- York  to  C.  D.  and  to  his  conn* 
L.  S.    sellors,  attorneys,  solicitors,  and  agents,  and  each  and  every 
of  them,  greeting :  Whereas  it  has  been  represented  to  us  in 
our  court  of  chancery,  on  the  part  of  A.  B.  complainant,  that  he  has 
lately  exhibited  his  bill  of  complaint,  in  our  said  court  of  chancery,  be- 
fore our  chancellor  [or  vice  chancellor  of  the circu%t\  against  you 

the  said  C.  D.,  to  be  relieved  touching  the  matters  therein  complained 
of;  iu  which  bill  it  is  stated,  among  other  things,  that  you  are  combining 
and  confederating  with  others,  to  injure  the  said  complainant,  touching 
the  matters  set  forth  in  the  said  bill,  and  that  your  actings  and  doings  in 
the  premises  are  contrary  to  equity  and  good  conscience.  We  therefore, 
in  consideration  thereof^ and  of  the  particular  matters  in  the  said  bill  set 
forth,  do  strictly  command  you  the  said  C.  D.  and  the  persons  before 
mentioned,  and  each  and  every  of  you,  under  the  penalty  of  ten  thou- 
sand dollars,  to  be  levied  upon  your  lands,  goods  and  chattels,  to  our 
use,  that  you  do  absolutely  desist  and  refrain  from  [insert  the  matter 
prohibited  to  he  done]  (*)  until  you  the  said  C.  D.  shall  have  put  in 
your  answer  in  this  cause  [or  until  the  master  to  tohom  this  cause  stands 
Vol.  II.  66 


514  APPENDIX  OP  PREC13DENTS. 

referred  shall  have  made  his  report — or  until  the  hearing  of  this  cause 
by  our  said  court  of  chancery]  and  our  said  court  shall  have  made  further 
order  thereupon. 

Witness  Reuben  H.  Walworth,  chancellor  of  our  said  stale,  at ^ 

the day  of ,  one  thousand  eight  hundred  and  forty-three. 

J.  E.,  Solicitor.  J.  M.  D.,  Register,  [or  clerk. 

Endorsed  «By  the  Court." 

J.  M.  D.,  Register. 


No.  260. 

Order  for  temporary  injunction. 

SeeVol.  I.»p.  610. 

At,  &c.  [as  in  No.  6.] 
[Title  of  cause.] 

On  reading  and  filing  the  bill  of  complaint  in  this  cause, 
afBdavits,  dec,  and  on  motion  of  J.  E.,  solicitor  for  complainant,  ordered 
that  the  defendant  show  cause  at  the  next  special  term  of  this  court  to 

be  held  at ,  on  the day  of next,  why  a  general  injunction 

should  not  issue  against  him  as  prayed  for  by  the  said  bill  of  complaint, 
and  that  in  the  mean  time  a  temporary  injunction  be  issued  in  this  cause, 
according  to  the  prayer  of  the  said  bill. 


No.  261. 
Order  for  a  general  injunction. 

See  Vol.  I.,  p.  636. 

At,  &c.  [as  in  No.  6.] 
[T^le  of  cause.] 

On  reading  and  filing  the  bill  of  complaint  in  this  cause, 
affidavits,  and  the  certificate  of  P.  G.  E.,  the  injunction  master  of  the 
fourth  circuit,  stating  that  he  was  of  opinion  that  an  injunction  should 
be  issued  pursuant  to  the  prayer  of  the  said  bill  [on  the  complainants 

fding  a  bond  with  two  sufficient  sureties,  in  the  penal  sum  of  $ ,  and 

the  said  complainant  having  filed  the  bond  required  by  such  certificate] 
and  on  motion  of  J.  E.,  solicitor  for  the  complainant,  ordered  that  an  in- 
junction issue  in  this  cause  pursuant  to  the  prayer  of  the  said  bill,  and 
the  said  master^s  certificate.]  And  that  a  provision  be  inserted  in  such 
injunction,  allowing  the  defendafit  to  proceed  to  judgment  at  law  in  the 
suit  commenced  by  him  against  the  coTnplainant,  without  prejudice  to  the 
equitable  rights  of  such  complainant,  notwithstanding  such  ifijunctionJ] 
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No.  263. 

Oeneral  injunction. 
See  Vol.  I.,  p.  612. 

[As  in  No.  259  to  the  asterisk,  (*)  then  as  follows :]  until  the  further 
order  of  the  court.  [If  the  defendant  is  permitted  to  proceed  to  judgment^ 
agreeably  to  the  2!id  rule,  add]  But  you  are  at  Uberty,  without  preju- 
dice to  the  equitable  rights  of  the  complainant,  to  proceed  to  judgment 
only  in  the  suit  at  law  which  you  have  commenced  against  the  said 
A.  B.,  notwithstanding  this  our  writ. 

Witness  &c.  [as  in  No.  259.] 

Methods  of  allowing  injunction.    See  Yol.  I.,  p.  626. 


No.  264. 

Perpetual  injunction. 
See  Vol.  I.,  p.  61S. 

The  people,  dtc.  to  C  D.  and  to  his  counsellors  &c. 
L.  S.  greeting :  Whereas  A.  B.  hath  lately  exhibited  his  bill 
of  complaint  in  our  court  of  chancery  before  the  chancel- 
lor, against  you  the  said  C.  D.,  for  relief  (amongst  other  things)  touching 
an  action  at  law  lately  commenced  by  you  the  said  C.  D.  against  him  the 
said  A.  B.  as  executor  of  one  E.  F.,  for  the  matters  in  the  said  bill  men- 
tioned :  And  whereas,  by  a  decree  made  upon  the  hearing  of  the  said 

cause,  on  the day  of last,  it  was  ordered  and  decreed  by  our 

said  court  of  chancery,  among  other  things,  that  an  injunction  should 
issue  under  the  seal  of  the  said  court,  to  restrain  you  the  said  C.  D.  per- 
petually, from  proceeding  any  further  against  the  said  A.  B.  in  the  said 
action  at  law,  touching  the  matters  in  the  said  bill  mentioned.  We  do 
therefore,  in  execution  of  the  said  decree,  hereby  firmly  enjoin  and  com- 
mand you  and  every  of  you,  that  from  and  immediately  after  being 
served  with  this  our  writ,  or  notice  thereof,  you,  or  any  of  you,  do  not 
prosecute  the  said  A.  B.  any  further  in  the  said  action  at  law  touching 
all  or  any  of  the  matters  in  the  said  bill  of  complaint  mentioned ;  but 
that  you,  and  every  of  you,  do  from  henceforth  entirely  cease  and  desist 
from  any  further  proceeding  against  the  said  A.  B.  in  the  said  action  at 
law,  from  entering  up  judgment,  or  suing  out  or  levying  any  execution 
thereupon  ;  and  this  you  shall  in  no  wise  omit. 
Witness,  <fcc.  [as  in  No.  259.] 
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No.  266. 

Bond  on  cUlowing  injunction  to  stay  proceedings  at  fair,  after  cause  at 

issue  and  before  trial 

See  Vol.  I.,  p.  626. 

Know  all  men  by  these  presents,  that  we  A.  B.,  G.  H.  and  L.  M.,  all  of 
the  city  of  Albany,  are  held  and  firmly  bound  unto  C.  D.  of  the  same  place, 
in  the  sum  of dollars,  to  be  paid  to  the  said  C.  D ,  his  executors,  ad- 
ministrators or  assigns.  For  which  payment  well  and  truly  to  be  made 
we  bind  ourselves  jointly  and  severally,  and  our  respective  heirs,  execu- 
tors, and  administrators,  firmly  by  these  presents.  Sealed  with  our  seals 
and  dated  the day  of ,  1843. 

Whereas  the  above  named  A.  B.  has  filed  his  bill  of  complaint  in  the 
«ourt  of  chancery  against  the  above  named  0.  D.,  praying,  among  other 
things,  for  an  injunction  to  restrain  the  further  proseciation  of  (*)  a  suit 
commenced  in  the  supreme  court  by  the  said  G.  D.  against  the  said  A.  B. 
(t)  and  now  pending  therein  and  at  issue,  but  not  yet  brought  to  trial ; 
and  whereas  P.  G.  E.,  injunction  master  of  the  fourth  circuit,  has  allowed 
an  injunction  for  that  purpose,  according  to  the  prayer  of  said  hill^upon 
the  said  A.  B.'s  giving  the  security  required  by  law  in  such  cases. 

Now  therefore,  the  condition  of  the  above  obligation  is  such,  that  if 
the  above  bounden  A.  B.,  G.  H.  and  L.  M.,  their  executors  x>r  admin- 
istrators, or  any  of  them,  shall  and  do  well  and  truly  pay  or  cause  to  be 
paid  to  the  said  C.  D.,  his  executors,  administrators  or  assigns,  (t)  all 
moneys  which  may  be  recovered  by  the  said  C.  D.,  or  the  collection  of 
which  may  be  stayed  by  such  injunction,  in  the  said  action  at  law,  for 
debt  or  damages  and  for  costs  therein  ;  and  shall  alsa  pay  such  costs  as 
may  be  awarded  to  the  said  C.  D.  by  i\xe  court  of  chancery,  on  the  bill 
filed  by  the  said  A.  B.,  then  the  above  obligation  to  be  void ;  otherwise 
.to  be  and  remain  in  full  force  and  virtue. 

Sealed  and  delivered  A.  B.  ,(l.  s.) 

in  presence  of  G.  H.  (l.  s.) 

T.Y.  L,M.  (l.s.) 

For  forms  of  approval  and  acknowledgment,  and  justification  of  sure- 
dies,  see  ante,  p.  462. 
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No.  266. 
Bond  on  allowing  injunction  to  stay  proceedings  at  law  after  judgment. 

See  Vol.  L,  p.  627. 

[As  in  last  form  to  the  (t),  tkeu  continue,]  in  which  said  suit  a  judg- 
ment was  recovered  by  the  said  C.  D.,  against  the  said  A.  B.,  on  the 

day  of last  for  the  sum  of  $ damages  and  costs.    And 

whereas  P.  G.  E.,  [continue  as  in  last  form  to  the  (t),  then]  on  demand 
the  said  sum  of  $ ,  recovered  by  the  said  judgment,  and  all  such  da- 
mages and  costs  as  may  be  awarded  to  the  said  C.  D.,  by  the  court  of 
chancery,  at  the  final  hearing  of  the  said  cause  in  that  court,  then  the 
above  obligation,  d&c,  [as  in  last  form.] 


No.  267. 

Bo7id  on  allowing  injunction,  to  stay  proceedings  after  verdict  in 

ejectment. 

See  Vol.  I.,  p.  629. 

[As  in  No.  265  to  the  (*),  then  eoiitinue^]  an  action  of  ejectment 
brought  in  the  supreme  court  by  the  said  C.  D.  against  the  said  A.  B. 
in  which  action  a  verdict  has  been  obtained  by  the  said  C.  D.,  against 
the  said  A.  B.  for  the  recovery  of  the  lands  in  controversy  in  that  suit. 
And  whereas  P.  G.  E.,  [continue  as  in  No.  265,  to  the  (t),  then  add,] 
all  such  damages  and  costs  as  ^all  be  awarded  against  the  said  A.  B.,  by 
the  court  of  chancery,  in  case  of  a  decision  by  that  court  against  the  said 
C.  D.,  then  the  above  obligaiion,  &c.,  [conclude  as  in  No.  265.] 


No.  268. 

Affidavit  to  procure  dissolution  of  injunction,  for  non-delivery  of  bill. 

See  Vol.  I.,  p.  637. 

[Commence  as  in  No.  257.]    W.  H.,  solicitor  for  the  defendant,  being 
duly  sworn,  deposeth  and  saith,  that  an  injunction  has  been  issued  in 

this  cause,  and  served  upon  the  said  defendant.    That  on  the day 

of instant,  this  deponent  caused  his  appearance  to  be  entered  for 

the  said  defendant,  and  notice  thereof  to  be  served  on  the  complainant's 
solicitor,  who  resides  within  twenty,  [or  fifty]  miles  of  this  deponent. 
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Yet,  that  no  copy  of  the  bill  filed  in  this  cause,  has  been  served  upon 
this  deponent,  although  more  than  six  [or  ten]  days  have  elapsed,  since 
the  service  of  said  notice  of  appearance. 
Sworn,  dtc.  W.  H. 


No.  269. 

Notice  of  motion  to  dissolve  injunction. 

See  Vol.  I.,  p.  637. 

[As  inNo.249jto  the  {*),  then]  that  the  injunction  issued  in  this 
cause  be  dissolved,  with  costs ;  and  for  such  further,  &c.,  [as  in  No. 
249.J 


CHAR    VI. 

NE  EXEATS, 

» 

No.  270. 

Affidavit  to  obtain  a  ne  exeat. 

See  Vol.  I.,  p.  649. 

Title  of  cause.] 

State  of  New- York,  ) 

County  of  Albany,       )  ssr    A.  B.,  the  above 

complainant,  being  duly  sworn,  deposethandsaith,  that  the  above  defen- 
dant is  justly  indebted  to  this  deponent  in  the  sum  of  $ ,  for  [state 

cause  of  indebtedness ;]  for  the  recovery  of  which  he  hath  lately  exhibit- 
ed his  bill  in  this  court,  against  the  said  defendant;  to  which  bill  the  said 
C.  D.  hath  not  yet  appeared  ;  and  that  being  so  indebted,  he  the  said 
defendant  hath  lately  threatened  and  given  out,  that  he  will  speedily 
leave  this  state  and  go  into  the  republic  of  Texas.  And  this  deponent 
verily  believes,,  that  if  the  said  defendant  should  be  suffered  to  leave 
this  state,  this  deponent  will  either  loose  his  said  debt,  or  the  same  will 
be  very  much  endangered,  and  it  will  be  difficult,  if  not  impossible  for 
this  deponent  to  recover  the  same. 
Sworn,  &c  A.  B. 

[Certificate  of  allowance.     See  voi  I.  p.  651. 
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No.  271. 

Ne  ex^at 

See  Vol.  I.,  p.  651. 

The  People  of  the  State  of  New-York  to  the  Sheriff  of  the 

[l.  s.]  county  of  Albany,  greeting : — Whereas  it  is  represented  to 
us,  in  our  court  of  chancery,  before  our  chancellor,  on  the 
part  of  A.  B.  complainant,  against  G.  D.  defendant,  (amongst  other 
things)  that  he  the  said  defendant  is  greatly  indebted  to  the  said  com- 
plainant, and  designs  quickly  to  go  into  parts  without  this  state,  as  by 
oath  made  on  that  behalf  appears,  which  tends  to  the  great  prejudice 
and  damage  of  the  said  complainant.  Therefore,  in  order  to  prevent 
this  injustice,  we  hereby  command  you  that  you  do,  without  delay, 
cause  the  said  C  D.  personally  to  come  before  you  and  give  sufficient 

bail  or  security,  in  the  sum  of  $ that  the  said  C.  D.  will  not  go, 

nor  attempt  to  go,  into  parts  without  our  state,  without  leave  of  our 
said  court.  And  in  case  the  said  C.  D.  shall  refuse  to  give^Rh  bail  or 
security,  then  you  are  to  commit  him  the  said  C.  D.  to  the  cibrnmon  jail 
of  your  county,  there  to  be  kept  in  safe  custody  un^  he  shall  do  it  of 
his  own  accord ;  and  when  you  have  taken  such  security,  you  are  forth- 
with to  make  and  return  a  certificate  thereof  to  us,  in  our  said  court  of 
chancery,  distinctly  and  plainly  under  your  hand,  together  with  this 
writ. 

Witness,  Reuben  H.  Walworth,  Chancellor  of  our  said  state,  at 

the day  of ,  in  the  year  of  our  Lord  one  thousand  eigjit  hun- 
dred and  forty-three.  J.  M.  D.,  Register. 

J.  E. Solicitor.'-.  y 

Endorsed  * 

By  the  special%rder  of  the  court.    Hold  the  defendantV  bail  in  the     .^ 
sum  of  $ .  J.  M.  J).  Register.  / 

Returns  to  ne  exeat.        .^  •  •*  • 

Where  defendant  has  been  arrested,  and  has  given  security.]  I  certify 
and  return  that  I  have  caused  the  within  named  C.  D.  personally  to 
come  before  me,  and  he  hath  found  bail  in  the  sum  of  $^ — ,  according 
to  the  command  of  the  within  writ.  J.  S.,  Sheriff. 

Where  defendant  is  not  to  be  found.]  I  certify  that  the  within  named 
C.  D.  is  tot  to  be  found  in  my  bailiwick.  (Sheriff's  name.) 

Where  defendant  has  been  arrested,  and  committed  for  want  of  bail.] 
I  certify  that  I  have  caused  the  within  named  C.  D.  personally  to  come  ^ 


520  APPENDIX  OP  PRECEDENTS. 

before  me ;  and  he  having  refused  to  give  the  bail  or  security  within 
mentioned,  1  have  his  body  in  the  common  jail  of  the  county  of  Albany 
under  my  custody,  (Sheriff's  name.) 


No.  272. 

Bond  to  sheriffs  upon  a  ne  exeat 

See  Vol.  I.,  p.  564. 

Know  all  men  by  these  presents,  that  we  C.  D.,  of  the  city  of  Alba* 
ny,  merchant,  and  E.  F.  and  G.  H.,  of  the  same  place,  gentlemen,  are 
held  and  firmly  bound  unto  X  S.,  sheriff  of  the  counfy  of  Albany,  in  the 
penal  sum  of  dollars,  to  be  paid  to  the  said  J.  S.,  sheriff  as  afore- 
said, or  his  assigns.  For  which  payment  well  and  truly  to  be  made,  we 
bind  ourselves  jointly  and  severally,  and  our,  and  each  of  our  heirs,  ex- 
ecutors, and  administrators,  firmly  by  these  presents.  Sealed  with  oiu 
seals  and  dated  the day  of ,  1843. 

Wherefffihe  above  named  C.  D.  has  been  arrested  upon  a  writ  of  ne 
exeat,  issuing  out  of,  and  under  the  seal  of  the  court  of  chancery  of  the 
state  of  New-Yorb,  in  a  certain  cause  therein  pending,  wherein  A.  B.  is* 
complainant,  and  the  said  C.  D.  is  defendant,  and  is  now  in  custody  of 
the  said  J.  S.,  sheriff  as  idbresaid,  by  virtue  thereof. 

-  Now,  the  condition  of  this  obligation  is  such,  that  if  the  ^aid  C.  D. 
sh^U  (*)  not  depart  from  or  leave  this  state  without  the  permission  of 
the  court  of  chancery,  then  this  obligation *to  be  void  ;•  otherwise  to  be 
and  remain  in  full  force  and  virtue. 


,  No.  273.  , 

Bond  to  obtain  a  discharge  of  ne  exeat. 

#•*  See  Vol.  I.,  p.  655 

[As  in  lastform^  to  the  (*)  except  that  it  is  made  payable  to  the  com- 
plainanty  or  his  representatives^  then  add]  cause  his  appearance  to  be 
entered  in  the  said  suit,  and  put  in  his  answer  to  the  said  complainant's 
bill,  and  shall  at  all  times  render  himself  amenable  to  the  process  of  the 
said  court  of  chancery  pending  the  said  suit,  and  to  such  as  may  be  is- 
sued to  compel  a  performance  of  the  final  decree  therein,  then  this  obli- 
gation, &c.  [as  in  last  form.] 
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No.  274. 

Affidavit  to  procure  discharge  of  ne  eseat,  for  neglect  to  serve  bill. 

See  Vol.  T.,  p.  655. 

In  same  for  ill,  mutatis  mutandis,  as  No.  268. 


CHAR    VIL 

RECEIVERS. 

No.  275: 

Notice  of  motion  for  order  of  reference  to  appoint  a  receiver. 

See  Vol.  I.,  pp.  668,  669.  ^ 

[  Title  of  cause.] 

Sir  :  Take  notice  [^1^  in  No.  249  to  the  (*)]  that  it  be  referred  to  one 
of  the  masters  of  this  court  residing  in  the  county  of/r—  to  appoint  a 
receiver  of  the  rents  and  profits  of  the  estate  [or  of  the  estate^  property 
and  effects]  of  the  defendant  C.  D.  referred  to  in  the  pleadings  in  this 
cause,  with  the  usual  powers  and  upon  the  usual  directions ;  and  for 
such  otlier,  &c.  [as  in  No.  249  ;]  which  motion  will  be  founded  upon 
[the  pleadings  in  this  cause  and  upoti]  affidavits  with  copies  of  which 
you  are  herewith  served. 

Dated,  &c. 
To  W.  H.,  Esq.  ?  J.  E.,  Sol.  for  compt 

Sol.  for  deft.    \ 


No.  276. 

Affidavit  of  service  of  No.  275. 

State  of  New-York,  (      . 

County  of  Saratoga,  ^         E.  F.,  of  the  town  of  Waterford  in  said 

county,  being  duly  sworn,  saith,  that  he  did  on  the  23d  day  of  Novem- 
ber, 1843,  personally  serve  on  C.  D.,  the  defendant  above  named,  a  no- 
tice of  which  the  above  is  a  copy. 

Sworn  to  this  10th  day  of   ;  E.  F. 

Dec'r,  1843,  before  me,    \ 

A.  K.,  Justice  of  Peace. 
Vol.  II.  66 
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No.  277. 

Order  of  reference  to  a  master  to  appoint  a  receiver. 

See  Vol.  I.,  p.  670. 

At,  d&c.  \as  in  No.  255.] 
[Title  of  caused 

On  reading  and  filing  affidavits  and  the  pleadings  in  this 
cause,  and  on  motion  of  J.  E.,  solicitor  for  complainant,  and  on  hearing 
W.  H.  solicitor  for  the  defendant,  in  opposition  thereto,  ordered  that 
it  be  referred  to  one  of  the  masters  of  this  court  residing  in  the  county 

of to  appoint  a  receiver  of  the  rents  and  profits  of  the  estate  for  of 

the  estate,  property  and  effects]  of  the  defendant  C.  D.  mentioned  in  the 
pleadings  in  this  cause,  with  the  usual  powers,  and  upon  the  usual  di- 
rections ;  and  that  the  said  master  take  from  such  receiver  the  necessa- 
ry and  usual  security  for  the  performance  of  his  trust,  and  file  the  same 
in  the  pi[K^r  office  ;  and  that  upon  the  filing  of  the  report  of  the  mas- 
ter, and  of  such  security,  such  receiver  be  vested  with  all  his  rights  and 
powers  as  receiver  according  to  the  rules  and  practice  of  this  court.(a) 


No.  278. 

Assignment  to  receiver  in  creditors  suit. 

See  Vol.  I.  p.,  671. 

This  indenture,  made  the day  of ,  in  the  year  one  thousand 

eight  hundred  and  forty,  between  C.  D.  of  the  first  part,  and  T.  M.  of 
the  town  of  Waterford,  in  the  county  of  Saratoga,  and  the  state  of  New- 
York,  a  receiver  appointed  by  the  court  of  chancery  of  the  state  of 
New- York,  of  the  second  part.  Whereas,  in  and  by  an  order  of  the 
court  of  chancery  of  the  state  of  New- York  made  by  the  [vice]  chancel- 
lor [of  the  fourth  circuit]  in  a  certain  cause  pending  in  said  court, 
wherein  A.  B.  is  complainant,  and  G.  D.  is  defendant,  which  order 
bears  date  the day  of ,  in  the  year  one  thousand  eight  hun- 
dred and  forty,  it  was  ordered,  that  it  be  referred  to  one  of  the  masters 
of  this  court  residing  in  the  county  of  Saratoga  to  appoint  some  suitable 


(a)  The  order  of  reference  to  appoint  a  reoeirer  in  a  creditor's  suit  will  be  gir- 
en  hereafter.    See  No.  356. 
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and  proper  person  receiver  of  all  the  debts,  property,  equitable  interests^ 
and  things  in  action,  of  the  said  party  of  tlie  first  part,  at  the  time  of 

filing  the  bill  of  complaint  in  this  cause,  to  wit,  on  the day  of ^ 

one  thousand  eight  hundred  and  forty,  and  to  take  from  such  receiver 
the  requisite  security  for  the  faithful  performance  of  his  duties.  And 
it  was  further  ordered,  that  the  said  party  of  the  first  part  assign,  trans- 
fer and  deliver  over  to  such  receiver,  on  oath,  imder  the  direction  of  the 
said  master,  all  the  property  real  and  personal,  and  all  contracts  for  the 
purchase  of  land,  and  all  other  equitable  interests,  things  in  action,  and 
other  effects  which  belonged  to  or  were  held  in  trust  for  said  party  of 
the  first  part,  or  in  which  he  had  any  beneficial  interest  at  the  time  of 
exhibiting  the  said  bill  of  complaint  as  aforesaid,  except  such  articles  of 
personal  property  as  are  exempted  by  law  from  sale  on  execution,  and 
except  also  where  such  trust  has  been  created  by,  or  the  fund  so  held 
in  trust  has  proceeded  from,  some  person  other  than  the  said  jiarty  of 
the  first  part ;  and  that  the  said  party  of  the  first  part  deliver  over,  in 
Hke  manner,  all  books,  vouchers  and  other  evidences  relating  thereto. 
And  it  was  further  ordered,  that  the  said  receiver  have  full  ^wer  and 
authority  to  enquire  after,  receive,  and  take  possession  of,  all  such  prop- 
erty, debts,  equitable  interests,  things  in  action,  and  other  effects,  and 
for  that  purpose  to  examine  the  said  party  of  the  first  part  and  such  oth- 
er persons  as  he  may  deem  proper,  on  oath,  before  the  said  master,  from 
time  to  time,  as  he  may  deem  necessary ;  and  that  the  said  receiver 
have  full  power  and  authority  to  demand,  sue  for  and  collect,  in  the 
name  of  the  said  party  of  the  first  part  or  otherwise,  all  debts  and  de- 
mands belonging  to  the  said  party  of  the  first  part  as  aforesaid,  and  to 
compromise  and  settle  such  as  are  unsafe,  or  of  a  doubtful  character, 
and  to  dispose  of  the  personal  property  so  to  be  assigned  and  deliver- 
ed over  to  him,  as  he  may  deem  most  advisable.  And  it  was  further 
ordered,  that  the  said  party  of  the  first  part,  and  his  tenants  attorn  to  the 
said  receiver  and  pay  to  him  the  rents  and  profits  of  any  real  estate  of 
which  the  said  party  of  the  first  part  is  entitled  to  receive  the  rents  and 
profits,  and  that  the  said  receiver  have  power  to  make  leases  of  such 
real  estate,  from  time  to  time,  not  exceeding  one  year,  as  he  may  deem 
advisable. 

And  whereas,  the  said  party  of  the  second  part  has  been  duly  ap^ 
pointed  said  receiver,  and  has  given  and  filed  the  requisite  security,  pur- 
suant to  the  rules  and  practice  of  the  said  court  and  the  provisions  of 
the  said  order.  Now  this  indenture  witnesseth,  that  the  said  party  of 
the  first  part,  in  obedience  to  the  said  order,  and  in  consideration  of  the 
premises  aforesaid,  and  of  one  dollar  to  him  in  hand  paid  by  the  said 
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party  of  the  second  part,  at  or  before  the  ensealing  and  delivery  ot 
these  presents,  the  receipt  whereof  is  hereby  acknowledged,  hath  grant- 
ed, bargained,  sold,  conveyed,  assigned,  transferred  and  delivered  over 
to  the  said  party  of  the  second  part,  under  the  direction  of  the  said  mas- 
ter, testified  by  his  approval  endorsed  hereon,  all  and  every  the  estate 
real  and  personc^I,  chattels  real,  moneys,  outstanding  debts,  things  in 
action,  equitable  interests,  property  and  effects  whatsoever  and  where- 
soever, of  or  belonging,  or  due  to,  or  held  in  trust  for,  the  said  party  of 
the  first  part,  or  in  which  he  had  any  light,  title  or  interest,  at  the  time 
of  filing  the  bill  of  complaint  in  the  suit  in  chancery  above  referred  to ; 
to  wit,  on  the day  of ,  in  the  year  one  thousand  eight,  hun- 
dred and  forty,  (except  snch  articles  of  personal  property  as  are  exempt 
by  law  from  sale  on  execiition,  and  except  also  where  such  trust  has 
been  created  by,  or  the  fund  held  in  trust  has  proceeded  from,  some  per- 
son other  than  the  said  party  of  the  first  part,)  and  more  especially  this 
instrument  is  intended  to  grant  and  convey  all  the  property,  equitable 
interest,  things  in  action  and  effects  described  or  enumerated  in  the 
«chedule"hereto  annexed;  and  also  all  deeds,  writings,  teases,  muni- 
ments of  title,  books  of  account,  papers,  vouchers,  and  other  evidences 
relating  or  appertaining  to  the  property,  equitable  interests,  things  in 
action,  and  effects,  hereby  granted  and  conveyed,  or  intended  so  to  be. 
To  have  and  to  hold  the  same  unto  him  the  said  party  of  the  second 
part,  as  such  receiver  as  aforesaid,  and  to  his  successors  and  assigns ; 
^subject  to  the  present  and  future  order,  direction,  and  control  of  the 
said  court  of  chancery.  And  for  the  better  and  more  effectually  ena- 
bling the  said  party  of  the  second  part,  his  successors  and  assigns,  to 
recover  and  receive  all  orj  any  part  of  the  estate,  property,  book  debts, 
things  in  action  and  effects  hereby  granted,  conveyed,  assigned  and 
transferred,  he,  the  said  party  of  the  first  part,  hath  made  and  appoint- 
ed, and  by  these  presents  doth  make  and  appoint,  the  said  party  of  the 
second  part,  his  successors  and  assigns,  the  attorney  and  attorneys  of 
him  the  said  party  of  the  first  part,  in  his  name  or  otherwise,  to  com- 
mence, continue,  discontinue,  and  again  bring,  perfect,  and  carry  out 
actions  and  suits  against  any  corporate  company,  association,  firm,  per- 
son or  persons,  for  or  on  account  of  all  or  any  part  of  the  said  estate^ 
property,  equitable  interests,  things  in  action  or  effects. 

In  witness  whereof,  the  said  party  of  the  first  part  hath  hereunto  set 
his  hand  and  seal  the  day  and  year  first  above  written. 

C.  D.     (l.  s.) 

Sealed  and  delivered 
in  the  presence  of 
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Endorsed. 

I  approve  of  the  within  assignment,  and  direct  that  the  party  of  the 
first  part  therein  named,  execute  the  same,  and  deliver  it  to  the  party  of 
the  second  part. 

Dated ,  1843. 

P.  G.,  Master  in  chancery. 


No.  279. 

* 

Proposal  of  names  for  receiver  and  his  sureties. 

See  Vol.  I.,  p.  672. 

[THile  of  cause.]  The  complainant  proposes  to  the  master  to  whom 
this  cause  stands  referred,  the  name  of  W.  M.  of,  &^c.  as  a  suitable  per- 
son to  be  appointed  receiver  in  this  cause  by  him. 

And  the  said  W.  M.  proposes  T,  N.  of,  &c-  and  G.  H.  of,  &c.  as  his 
sureties  as  such  receiver. 

Dated,  (fcc-  J.  R,  Sol.  for  compt. 


No.  280. 

B^nd  of  receiver^ 
See  Vol.  I.,  p.  673. 

Know  all  men  by  these  presents,  that  we,  W.  M.,  T.  N.  and  G.  H., 
of  the  town  of  VVaterford,  in  the  county  of  Saratoga,  are  held  and  firmly 
bound  unto  the  register  of  the  court  of  chancery  of  the  state  of  New- 
York,  in  the  sum  of dollars,  lawful  money  of  the  United  States  of 

America ;  to  be  paid  to  the  said  register,  his  successor  in  office  or  as- 
signs. For  which  payment  well  and  truly  to  be  made,  we  and  each  of 
us  bind  ourselves  respectively,  jointly  and  severally,  and  our  respective 
heirs,  executors  and  administrators,  firmly  by  these  presents.  Sealed 
with  our  seals.    Dated  the day  of ,  1843. 

Whereasj  by  an  order  of  the  court  of  chancery  of  the  state  of.  New- 
York,  made  by  the  [vice  chancellor  of  the  ith  circuit j]  in  a  cause  pend- 
ing in  said  court,  in  which  A.  B.  is  complainant,  and  C.  D.  is  defendant, 
it  was  among  other  things  ordered,  that  it  be  referred  to  one  of  the  mas- 
ters of  said  court  residing  in  the  county  of  Saratoga,  to  appoint  some 
suitable  and  proper  person,  receiver  of  all  the  debts,  property,  equitable 
interests  and  things  in  action  of  the  said  defendant  C.  D.,  and  to  take 
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from  such  receiver  the  requisite  security  for  the  faithful  performance  of 
his  duties.  And  whereas  said  W.  M.  hath  been  appointed  by  such 
master,  such  receiver.  Now,  therefore,  the  condition  of  the  above  ob« 
ligation  is  such,  that  if  the  said  W.  M.  shall  and  do,  as  required  by  the 
rules  and  practice  of  this  court,  duly  file  an  inventory,  and  annually  or 
oftener  if  thereunto  required,  duly  account  for  what  he  shall  so  receive 
or  have  in  charge  as  receiver  in  the  said  cause  ;  and  pay  and  apply  what 
he  shall  so  receive  or  have  in  charge,  as  he  may  from  time  to  time  be 
directed  by  said  court,  and  obey  such  orders  as  said  court  may  from 
time  to  time  make  in  relation  to  said  trust,  and  in  all  respects  faithfully 
discharge  the  duties  of  the  said  trust,  then  the  above  obligation  to  be 
void,  but  otherwise  to  be  and  remain  in  full  force. 

Sealed  and  delivered  W.  M.      (l.  s.) 

in  the  presence  of  T.  N.      (l.  s.) 

O.  P.  G.  H.      (l.  s.) 

I  certify,  that  on  the  day  of ,  1843,  personally  appeared 

before  me  the  subscriber,  W.  M.,  T.  N.  and  G.  H.,  the  obligors  in  the 
preceding  bond,  to  me  known  to  be  the  persons  described  in  and  who 
executed  the  same,  and  acknowledged  severally  that  they  so  executed 
the  same.  P.  G..  Master  in  Ghdncery. 

State  of  New- York, ) 
Saratoga  county.    \  ^'        T.  N.  and  G.  H.  of  Waterford,  in  said  coun- 
ty, being  duly  sworn,  say,  and  each  for  himself  says,  that  he  is  worth 

dollars,  over  and  above  all  debts  that  he  owes,  and  all  liabilities 

and  responsibilities  he  has  assumed  or  incurred. 

Sworn  to  before  me,  this  )  T.  N. 

day  of 184-.  \  G.  H. 

P.  G.,  Master  in  Chancery. 


No.  281. 
Master^ s  report  of  appointment  of  receiver. 

See  Vol.  I.,  p.  673. 

[  Title  of  cattse.] 

To  the  Chancellor  of  the  State  of  New- York  : 
In  pursuance  and  in  virtue  of  an  order  of  this  court  made  in  the 

above  entitled  cause,  dated  the  — —  day  of ,  1843,  whereby  among 

other  things  it  was  referred  to  one  of  the  masters  of  this  court,  residing 
in  the  county  of  Saratoga,  to  appoint  a  receiver  in  this  cause  of  all  the 
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debts,  property,  equitable  interests  and  things  in  action  of  the  defendant 
C.  D.,  and  to  take  from  such  receiver  the  lequisite  security. 

I,  the  subscriber,  one  of  the  masters  of  this  court,  residing  in  the 
county  of  Saratoga,  do  respectfully  report,  that  having  been  charged  by 
the  complainant's  solicitor  with  the  execution  of  said  order  of  reference, 
I  have  been  attended  by  the  counsel  of  the  complainant,  and  by  said  de- 
fendant C.  D.  That  I  thereupon  proceeded  in  the  matters  so  referred ; 
that  W.  M.  of  the  town  of ,  in  the  county  of  Saratoga,  was  pro- 
posed by  the  counsel  for  said  complainant  to  be  the  receiver  in  this  cause, 
to  which  said  defendant  making  no  objection,  and  I  deeming  him  a 
proper  person  therefor,  have  appointed  him  such  receiver,  and  have 
taken  from  him  the  requisite  security  which  is  hereto  annexed,  being  the 
bond  of  said  receiver  with  T.  N.  and  G.  H.  as  his  sureties  in  the  penal 
sum*  of dollars.    All  which  is  respectfully  submitted. 

Dated  Dec. ,  1843.  P.  G.,  Master  in  Chancery. 


CHAP.   VIIL 

ABATEMENT  AND  REVIVOR. 

No.  282. 

Petition  by  complainant  to  revive  on  the  death  of  defendant. 

See  Vol.  L,  p.  681. 

[  TUle  of  cause,]    To  the  Chancellor  of  the  State  of  New- York.    The 
petition  of  the  above  complainant  respectfully  showeth,  that  on  the 

day  of ,  1842,  he  exhibited  his  bill  of  complaint  in  this  court 

against  C.  D.  for  the  foreclosure  of  a  mortgage  executed  by  the  said  C. 
D.,  and  praying  for  the  sale  of  the  mortgaged  premises,  and  for  the  pay- 
ment of  the  mortgage  debt.  That  the  said  C.  Dr  caused  his  appearance 
to  be  entered  [and  his  atiswer  to  be  filedj]  in  such  suit ;  and  that  before  any 
[exceptions  to  such  answer  werefiledy  or  any^]  further  proceedings  were 

had  in  said  suit,  and  on  or  about  the day  of ,  1842,  the  said 

C.  D.  departed  this  life ;  having  first  duly  made  and  published  his  last 
will  and  testament  by  which  he  appointed  J.  K.  his  executor,  who  has 
since  duly  proven  said  will  and  taken  upon  himself  the  burthen  of  the 
execution  thereof  [or  intestate^  not  leaving  any  uill ;  and  thai  /.  K,  has 
been  duly  appointed  administrator  of  ^c.  of  the  said  C*  D.]  And  that 
as  such  executor  [or  administrator]  the  said  J.  K.  hath  possessed  him- 
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self  of  the  personal  estate  of  the  said  0.  D.  sufficient  to  pay  and  satisfy 
all  the  just  debts  of  the  said  C.  D.,  including  the  demand  of  your  peti- 
tioner. 

And  your  petitioner  further  showeth,  that  the  said  suit  having  become 
abated  by  the  death  of  the  said  C.  D.,  your  petitioner  is  advised  that  it 
is  necessary  the  same  should  be  revived,  before  any  further  proceedings 
can  be  had  therein. 

Your  petitioner  therefore  prays,  that  such  suit  may,  by  an  order  of  this 
court  be  directed  to  stand  revived  against  the  said  J.  K.,  as  the  personal 
representative  of  the  said  C.  D.,  and  that  it  may  be  in  the  same  plight 
and  condition  as  it  was  in  at  the  time  of  the  death  of  the  said  C.  D.  [If 
an  answer  from  the  personal  representative  is  sought  for ,  insert  a  prayer 
that  he  may  answer  the  matters  as  to  which  a  further  answer  is  required  ; 
repeating^  and  specifying  such  matters  particularly.^ 

And  for  such  further,  or  other  order  in  the  premises  as  shall  be  just. 

[Jurat  as  in  No.  252,  to  the  (*).] 


No.  283. 

Order  on  petition  to  revive. 

See  Vol.  I.,  p.  681. 

[At  &c.,  [as  in  No.  255.] 

[  Title  of  cause.] 

On  reading  and  filing  the  petition  of  the  above  com- 
plainant duly  verified,  praying  that  this  suit  may  be  directed  to  stand 
revived  against  J.  K..  as  the  executor  [or  administrator]  of  the  defend- 
ant C.  D.,  and  on  motion  of  J.  E.,  solicitor  for  said  complainant,  order- 
ed that  this  suit  do  stand  revived  against  the  said  J.  K.,  executor  [or  ad- 
ministrator] as  aforesaid ;  and  that  the  said  suit  and  the  proceedings 
therein,  be  in  the  same  plight  and  condition  they  were  in  at  the  death  of 
the  said  C.  D.    And  it  is  further  ordered,  that  the  said  J.  K.  do  appear 
in  this  cause,  and  answer  or  disclaim  within  eighty  days  after  service  of 
a  copy  of  this  order  upon  him,  [if  no  answer  had  be^nput  in  by  deceas- 
ed party,  addy]  or  that  in  default  thereof,  his  appearance  be  entered  by 
the  court  (*),  and  the  bill  in  this  cause  be  taken  as  confessed  by  the  said 
J.  K.,  or  that  an  answer  thereto  be  compelled  by  attachment.    [If  deceas- 
ed party  has  ans^oered,  and  a  further  answer  is  required,  say,]    And  it  is 
further  ordered,  that  a  copy  of  the  petition  above  mentioned  be  annexed 
to  a  copy  of  this  order,  and  served  upon  the  said  J.  K.,  and  that  if  he 
does  not  appear  and  put  in  a  further  answer  to  the  matters  to  which  a 
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further  answer  is  required  by  the  said  petition,  or  disclaim,  within 
eighty  days  after  service  of  a  copy  of  such  peiition  and  of  this  order,  the 
raid  petition  may  betaken  as  confessed,  as  to  the  matters  to  which  such 
further  answer  is  required,  [or  that  an  attachment  do  issue  against  him 
to  compel  suchfurther  afiswer.'l 

N.  B.  If  an  answer  has  been  put  in  by  the  original  defendant,  and  no 
further  answer  is  required,  proceed  as  in  above  to  the  (*),  then  say — 
and  that  the  answer  of  the  said  C.  D.,  filed  in  his  lifetime,  be  deemed 
the  answer  of  the  said  J.  K.  as  his  representative. 


No,  284. 

Order  on  petition  to  revive^  where  deceased  party  has  not  answered* 

See  Vol.  L,  p.  681. 

At,  &c.  \as  in  No.  255.] 
[  Title  of  cause.] 

An  order  having  been  entered  in  this  cause  on  the 

day  of last,  directing  this  suit  to  stand  revived  against  J.  K.,  as 

executor  [or  administrator]  of  ihe  defendant  O.  D.,  who  has  died,  and 
that  this  suit  and  the  proceedings  therein,  should  be  in  the  same  plight 
and  condition  they  were  in  at  the  death  of  the  said  C.  D.,  and  ordering 
(*)  the  said  J.  K.  to  appear  in  this  cause,  and  answer  or  disclaim  within 
eighty  days  after  service  of  a  copy  of  such  order  upon  him,  or  that  in 
default  thereof,  his  appearance  be  entered  by  the  court,  and  the  bill  be 
taken  as  confessed  by  him,  or  that  an  answer  thereto  be  compelled  by 
attachment ;  on  reading  and  filing  due  proof  of  the  service  of  a  copy  of 
the  said  order  on  the  said  J.  K.,  more  than  eighty  days  since ;  and  that 
he  hath  not  appeared  and  answered  or  disclaimed  in  this  suit ;  on  mo* 
tion  of  J.  E.  solicitor  for  complainant,  ordered  that  the  appearance  of 
the  said  J.  K.  be  entered  in  this  cause  pursuant  to  the  statute ;  and  that 
(t)  the  bill  of  complaint  in  this  cause  be  taken  as  confessed  by  the  said 
J.  K.,  executor  [or  administrator]  as  aforesaid,  [or  thai  an  attachment 
issue  in  this  cause  against  the  said  J.  JBC.,  to  compel  an  answer  by  him  to 
the  bill  of  complaint  filed  therein.] 


Vol.  II.  67 
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No.  286. 

Order  onpeiition  to  revive^  where  deceasedparty  has  answeredy  andfur- 

ther  answer  is  required. 

See.Vol.  I.,  p.  681. 

[As  in  No,  284  to  the  (*),  then]  that  a  copy  of  the  petition  of  the  com- 
plainant referred  to  in  said  order,  be  annexed  to  a  copy  of  such  order, 
and  served  upon  the  said  J.  K. ;  and  that  if  he  did  not  appear  and  put 
in  a  further  answer  to  the  matters  to  which  a  further  answer  is  required 
by  the  said  petition,  or  disclaim,  within  eighty  days  after  service  of 
copies  of  such  petition  and  order,  the  said  petition  should  be  taken  as 
confessed,  as  to  the  matters  to  which  such  further  answer  is  required,  [or 
that  an  attachment  might  issue  against  him  to  compel  such  further 
answer  ;]  on  reading  and  filing  due  proof  of  the  service  of  copies  of  said 
petition  and  order  on  the  said  J.  K.,  more  than  eighty  days  since,  and 
that  he  hath  not  appeared  and  put  in  a  further  answer  to  the  matters  to 
which  a  further  answer  is  required  by  the  said  petition,  nor  disclaimed ; 
on  motion  of  J.  E.,  solicitor  for  complainant,  ordered  that  the  said  petition 
be  taken  as  confessed  by  the  said  J.  K.,  executor  [or  administrator]  as 
aforesaid,  as  to  the  matters  as  to  which  a  further  answer  was  required 
in  the  petition  aforesaid,  [or  that  an  attachment  issue  in  this  cause  against 
the  said  J.  K.,  to  compel  a  further  answer  to  the  matters  as  to  which  a 
further  answer  was  required  in  the  petition  cforesaid.] 


No.  286. 

Order  on  petition  to  revive  where  deceasedparty  has  answered^  and  no 

further  answer  is  required* 

[As  in  No.  284  to  the  (*),  then  ocU,]  that  the  said  J.  K.  should  appear 
in  this  cause,  and  answer  or  disclaim  within  eighty  days  after  service  of 
a  copy  of  such  order  upon  him,  or  that  in  default  thereof  his  appearance 
be  entered  by.the  court,  and  that  the  answer  of  the  said  C.  D.,  filed  in 
his  lifetime,  should  be  deemed  the  answer  of  the  said  J.  K.,  as  his  repie- 
aentative  ;  on  reading  and  filing  due  ])roof  of  the  service  of  a  copy  of 
the  said  order  on  the  said  J.  K.,  more  than  eighty  days  since,  and  that 
he  hath  not  appeared  and  answered  or  disclaimed  in  this  suit ;  and  on 
motion  of  J.  E.,  solicitor  for  complainant,  ordered  that  the  appearance 
of  the  said  J.  K.  be  entered  in  this  cause,  pusruant  to  the  statute ;  and 
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that  the  answer  of  the  said  C.  D.  to  the  bill  of  complaint  in  this  cause, 
filed  in  bis  lifetime,  be  deemed  the  answer  of  the  said  J.  IL,  as  his  repre- 
sentative. 


No-  287. 

Petition  to  revive  on  death  of  complainant — cause  of  action  not  surviving. 

See  Vol.  I.,  p.  682. 

[Title  of  cause.] 

To  the  Chancellor  of  the  state  of  New-York  :  The  peti- 
tion of  W.  B.,  of  the  city  of  Troy,  executor  of  A.  B.,  late  of  the  same 

place,  deceased,  respectfully  showeth,  that  on  the day  of ,  in 

the  year  1842,  the  said  A.  B.  exhibited  his  bill  in  this  court  against  C. 
•  D.,  for  the  purpose  of  [state  object  of  suit,]  and  praying  in  substance, 
[state  substance  of  prayer,]    That  the  said  defendant  caused  his  appear- 
ance to  be  entered  in  the  said  suit ;  and  that  on  or  about  the day 

of ,  1842,  and  before  any  further  proceedings  were  had  in  the  said 

suit,  the  said  C.  D.  died.  That  previous  to  hisjdeath,  he  made  and  pub- 
lished his  last  will  and  testament,  in  due  form  of  law,  by  which,  among 
other  things,  he  appointed  your  petitioner  the  sole  executor  thereof. 
That  since  the  death  of  the  said  A.  B.,  your  petitioner  has  proved  the 
said  last  will  and  testament  before  the  proper  surrogate,  taken  out  letters 
testamentary  thereon,  and  has  taken  upon  himself  the  burthen  of  the 
execution  thereof.  That  the  said  cause  having  abated  by  the  death  of 
the  said  A.  B.,  your  petitioner  is  desirous  of  reviving  the  same,  as  his 
executor. 

Your  petitioner  therefore  prays,  that  he  may  be  made  complainant  in 
the  said  suit,  and  be  permitted  to  revive  and  continue  the  same  in  his 
own  name,  as  executor  as  aforesaid.     And  that  he  may  be  permitted  to 
amend  the  bill  of  complaint  filed  therein,  as  he  shall  be  advised. 
And  your  petitioner,  &c. 


No.  288. 

Order  to  revive  on  No.  287. 

At,  &c.  [aa  in  No.  265.] 

[TUle.] 

On  reading  and  filing  the  petition  of  W.  B.,  executors  of  A.  B. 
the  complaint  in  this  cause,  duly  verified,  stating  the  abatement  of  this 
suit  by  the  death  of  the  Siiid  A.  B.,  and  on  reading  and  filing  due  proof 
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of  service  of  notice  of  this  motion  on  all  the  parties  entitled  to  notice 
thereof:  on  motion  in  open  court  of  J.  E.,  solicitor  for  said  petitioner, 
ordered  that  the  said  W.  B.  be,  and  he  is  hereby  made  complainant  in 
this  suit,  and  that  the  said  suit  be  revived  and  continued  in  his  own 
name  as  executor  of  the  said  A.  B.  And  further,  that  he  be  allowed  to 
amend  the  bill  of  complaint  filed  in  this  cause  as  he  shall  be  advised. 


No.  289. 

Petition  by  surviving  complainant  to  revive  against  representatives  of 
.  a  deceased  complainant. 

See  Vol.  I.,  p.  683. 

[  Title.]  To  the  chancellor  of  the  state  of  New- York. 

The  petition  of  E.  P.,  one  of  the  complainants  in  this  cause,  respect- 
fully showeth  thai  on  or  about  the  — ^  day  of — ^,  1842,  your  peti- 
tioner and  A.  B.,  the  other  complainant^  exhibited  their  bill  in  this  cause 
against  the  defendant  therein,  for  the  purpose  of  [state  object  of  suitj] 
and  praying  in  substance  [state  substance  of  prayer.]  That  the  said  de- 
fendant caused  his  appearance  to  be  entered  in  the  said  cause,  and  that 
on  or  about  the day  of ,  1842,  and  before  any  further  pro- 
ceedings were  had  therein,  the  said  A.  B.  died ;  having  first  made  and 
published  his  last  will  and  testament,  by  which,  among  other  things,  he 
appointed  O.  R  and  F.  B.  the  executors  thereof.  And  that  the  said 
executors  have  proved  the  said  will  before  the  proper  surrogate,  taken 
out  letters  testamentary  thereon,  and  have  taken  upon  themselves  the 
burthen  of  the  execution  thereof. 

And  your  petitioner  further  showeth ,  that  al  though  more  than  eighty  days 
have  elapsed  since  the  death  of  the  said  A.  B.,  the  said  executors  have  not 
yet  caused  themselves  to  be  made  complainants  in  this  cause,  in  the 
•place  of  the  said  A.  B. 

Your  petitioner  therefore  prays  that  the  said  G.  B.  and  P.  B.,  execu- 
tors as  aforesaid,  may,  by  an  order  of  this  court,  be  made  defendants  in 
this  suit  and  that  such  suit,  and  the  proceedings  therein,  may  stand  re- 
vived, and  be  continued  against  them  as  such  defendants.  And  that  a 
copy  of  this  petition  and  of  the  order  to  be  entered  hereon  may  be  served 
on  the  said  G.  B.  and  P.  B.,  and  that  they  be  required  to  appear  and 
answer  this  petition,  or  disclaim,  within  eighty  days  after  such  service, 
or  that  in  default  thereof  the  said  order  may  be  made  absolute  against 
them,  and  that  a  formal  appearance  may  be  entered  for  them  in  this 
suit. 

And  your  petitioner,  &c. 
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No.  290. 

Order  to  revive,  upon  No.  289. 

At,  &c.  \as  in  No.  255.] 
[  Title  of  cause.] 

On  reading  and  filing  the  petition  of  E.  F.,  one  of  the  complainants 
in  this  cause,  duly  verified,  stating  the  abatement  of  this  suit  by  the 
death  of  A.  B.,  the  other  complainant  therein,  and  the  appointment  of 
G.  B.  and  F.  B.  as  his  executors,  and  that  although  more  than  eighty 
days  have  elapsed  since  the  death  of  the  said  A.  B.,  his  said  executors 
have  not  yet  caused  themselves  to  be  made  complainants  in  this  cause, 
in  the  place  of  the  said  A.  B. ;  and  on  reading  and  filing  due  proof  of 
service  of  notice  of  this  application,  on  all  the  parties  entitled  thereto  ; 
on  motion  of  J.  E.,  solicitor  for  the  said  E.  F.,  ordered  that  the  said  G. 
B.  and  F.  B.,  executors  as  aforesaid,  be  and  they  are  hereby  made  defen- 
dants, in  this  suit,  and  that  such  suit  and  the  proceedings  therein  do  stand 
revived  and  be  continued  against  them  as  such  defendants.  And  it  is  fur- 
ther ordered,  that  a  copy  of  the  said  petition  and  of  this  order  be  served 
upon  the  said  G.  B.  and  F.  B.,  and  that  they  appear  and  answer  such 
petition,  or  disclaim,  within  eighty  days  after  such  service,  or  that  in  de- 
fault thereof  this  order  be  made  absolute  against  them,  and  a  formal  ap- 
pearance be  entered  for  them  in  this  suit. 

{See  Wilkinson  v.  Parish,  3  Paige,  635.) 


No.  291. 

Order  upon  defendants  default  under  No.  290. 

See  Vol.  L,  p.  683. 

At,  (fee.  [as  in  No.  256.] 

[  Title  of  cause.] 
On  reading  and  filing  due  proof  of  the  service  of  the  order,  of  this 

court  made  on   the day  of *  last,  and  of  the  petition  therein 

mentioned,  upon  G.  B.  and  F.  B.,  executors  of  A.  B.,  one  of  the  origi- 
nal complainants  in  this  cause,  more  than  eighty  days  since,  and  thai 
the  said  G.  B.  and  F.  B.  have  not  yet  appeared  and  answered  the  said 
petition,  or  disclaimed,  as  required  by  such  order,  and  on  reading  and 
filing  due  proof  of  service  of  notice  of  this  motion  ;  on  motion  of  J.  E., 
solicitor  for  E.  F.,  the  surviving  complainant,  ordered  that  the  order 
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above  mentioned  be  and  the  same  is  hereby  made  absolute  against  the 
said  G,  B.  and  F.  B.,  executors  as  aforesaid,  and  that  their  appearance 
in  this  suit  be,  and  the  same  is  hereby  entered. 


No.  292. 

Pttition  by  defendant^  to  revive,  against  representatives  of  deceased 

complainant. 

See  Vol.  I.,  p.  684. 

(  Title  of  cause.'\  To  the  Chancellor  of  the  State  of  New- York, 

The  petition  of  C.  D.  the  above  defendant,  respectfully  showeth,  that 
A.  B.  the  sole  complainant  \or  one  of  the  complainants^  in  this  cause, 

died,  as  your  petitioner  is  informed  and  believes,  on  or  about  the 

day  of last,  having  first,  as  your  petitioner  is  also  informed  and  be- 
lieves, made  and  published  his  last  will  and  testament  in  due  form  of 
law  by  which,  among  other  things,  he  appointed  G.  B.  and  F.  B.  his 
executors  ;  and  that  they  have  proved  the  said  will,  and  taken  upon 
themselves  the  burthen  of  the  execution  thereof. 

And  your  petitioner  further  showeth  that  the  said  G.  B.  and  F.  B. 
have  hitherto  neglected  and  refused  to  make  themselves  complainants 
iu  this  suit,  in  the  place  of  the  said  A.  B.  [or  that  L.  M.  the  surviving 
complainant  in  this  cause,  hath,  since  the  death  of  the  said  A.  B,  hiiher- 
to  neglected  and  refused  to  proceed  agaifist  his  above  mentioned  repre- 
sentatives as  defendants.] 

Your  petitioner  therefore  prays  that  the  said  G.  B.  and  F.  B.  execu- 
tors as  aforesaid,  may.  by  an  order  of  this  court,  be  directed  to  show 
cause,  at  a  certain  day  to  be  named  therein,  why  this  suit  should  not 
stand  revived  in  their  names,  or  the  bill  of  complaint  be  dismissed,  so 
far  as  the  interests  of  the  said  executors  are  concerned. 

And  your  petitioner,  &c. 


No.  293. 

Order  to  show  cause,  upon  No,  292. 

At,  &Q.  [as  in  No.  256.] 
[  Title  as  in  No.  2.] 

On  reading  and  filing  petition  ofO.  D.  the  defendant  in  this  suit,  duly 
verified,  and  on  motion  of  W.  H.,  solicitor  for  said  defendant,  ordered 
that  G.  B.  and  F.  B.,  executors  of  A.  B.  deceased,  the  complaiiiaut  [or 
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one  of  the  complainants]  in  this  cause  show  cause  before  the  chancellor 

at  the  next  special  term  of  this  court,  to  be  held  at ,  on  the 

day  of ,  why  this  suit  should  not  stand  revived  in  their  names,  or 

the  bill  be  dismissed,  so  far  as  the  interests  of  such  executors  are  con- 
cerned. And  it  is  further  ordered  that  a  copy  of  the  petition  above 
mentioned,  and  of  this  order,  be  served  upon  the  said  executors,  at  least 
eight  days  previous  to  the  time  above  mentioned. 


No.  294. 

Order  upon  neglect  to  show  cause  under  No.  293. 

At,  (fcc.  [as  in  No.  265.] 
[THtle  of  cause.] 
An  order  having  been  made  in  this  cause  on  the day  of  — 


last,  requiring  G.  B.  and  F.  B.  executors  of  A.  B.  deceased,  the  com- 
plainant [or  one  of  the  complainants]  in  this  suit,  to  show  cause  before 
the  chancellor,  this  day,  why  this  suit  should  not  stand  revived  in  their 
names,  or  the  bill  be  dismissed,  so  far  as  the  interests  of  such  executors 
are  concerned ;  on  reading  and  filing  due  proof  of  the  reasonable  service 
of  a  copy  of  such  order  upon  the  said  G.  B.  and  F.  B.,  and  the  said  G. 
B.  and  F.  B.  not  appearing  to  show  cause  to  the  contrary ;  on  motion 
of  J.  H.,  solicitor  for  the  defendant,  ordered  that  this  suit  be  and  the 
same  is  hereby  revived  in  the  names  of  the  said  G.  B.  and  F.  B.  as  such 
executors  [or  that  the  bill  in  this  canse  be  dismissed,  so  far  as  the  inter- 
ests of  such  executors  are  concerned,  vnth  costs.] 
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BOOK   IV. 

m  %  mtnxA  Kinie  of  BiUe. 
CHAP.    I. 

BILL  OF  REVIVOR. 

No.  295. 
Bill  of  revivor,  on  the  marriage  of  a  female  complainant. 

See  ante,  pp.  34,  40,  46. 

Tn  Gr  ancert. 

Before  the  Chancellor. 
[or  before  the  vice  chancellor  of  the  -^^  ciraiit] 

To  the  Chancellor  of  the  state  of  New- York. 

Complaining  show  unto  your  honor  your  orator  and  oratrix  A.  B.  of 
the  city  of  Utica  and  E.  B.  his  wife,  formerly  B.  S.  That  your  oratrix, 
on  or  about  the day  of ,  in  the  year  one  thousand  eight  hun- 
dred and  forty ,  exhibited  her  bill  of  complaint  in  this  honorable 

court  against  C.  D.,  the  defendant  therein  and  hereinafter  named,  thereby 
praying  {state  the  prayer  of  the  bill  verbatim.]  And  the  said  C.  D.  be- 
ing served  with  process  of  subposna  for  that  purpose,  appeared  and  put 
in  his  answer  to  the  said  bill ;  as  by  the  said  bill  and  answer  now  re- 
maining filed  as  of  record  in  this  honorable  court,  reference  being  there- 
unto had,  will  more  fully  appear.  And  your  orator  and  oratrix  further 
show  unto  your  honor,  that  before  any  further  proceedings  were  had  in 

the  said  cause,  and  on  or  about  the day  of ,  your  orator  and 

oratrix  duly  intermarried,  and  the  said  suit  thereby  became  abated.  But 
your  orator  and  oratrix  are,  as  they  are  advised,  entitled  to  have  the 
same  revived  against  the  said  C.  D.  and  restored  to  the  same  condition 
as  it  was  in  previously  to,  and  at  the  time  of,  the  intermarriage  of  your 
orator  and  oratrix. 

To  the  end,  therefore,  that  the  said  suit  and  proceedings  may  be  re- 
vived against  the  said  C.  D.  and  be  in  the  same  condition  as  the  same 
were  in  at  the  time  of  the  abatement  thereof  by  the  marriage  of  your 
orator  and  oratrix,  or  that  the  said  C.  D.  may  show  good  cause  to  the 
contrary,  may  it  please  your  honor  to  grant  untp  your  orator  and  oratrix 
the  people's  writ  of  subpoena  to  revive,  issuing  out  of,  and  under  the 
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seal  of  this  honorable  court,  to  be  directed  to  the  said  C.  D.,  thereby 
commanding  him,  at  a  certain  day  and  under  a  certain  penalty  to  be 
therein  inserted,  personally  to  be  and  appear  before  your  honor  in  this 
honorable  court,  then  and  there  to  answer  and  show  cause,  if  he  can, 
why  the  said  suit  and  the  proceedings  therein  had,  should  not  stand  and 
be  revived  against  him,  and  be  in  the  same  plight  and  condition  as  the 
same  were  in  at  the  time  of  the  abatement  thereof;  and  further  to  stand 
to,  and  abide  such  order  and  decree  in  the  premises  as  to  your  honor 
sliali  seem  meet. 
And  your  orator  and  oratrix  will  ever  pray,  &c; 


No.  297. 

BUI  of  revivor  against  the  executors  of  a  deceased  defendant ;  where  an 

answer  is  required. 

See  ante,  p.  47, 

[  Commence  as  in  last  form.]    That  on  or  about  the day  of 

your  orator  exhibited  his  bill  of  complaint  in  this  honorable  court  against 

C.  D.  of &c.  and  E.  P.  of &c.  and  R.  his  wife,  thereby  praying 

&c.  [here  state  the  prayer.]  And  you  r  orator  further  sheweth  unto  youx 
honor  that  the  said  defendants  having  been  served  with  process  of  sub- 
pcBuafor  that  purpose,  duly  appeared  and  put  in  their  answers  to  the  said 
bill,  and  divers  other  proceedings  were  had  in  the  said  cause,  and  the  same 

came  on  to  be  heard  on  or  about  the day  of ,  before  the  chancellor, 

[or  vice  chancellor  of  the circuit ;]  whereupon  a  decretal  order  was 

made  in  the  said  cause,  and  G.  H.^  Esquire,  one  of  the  masters  of  this 
court,  to  whom  this  cause  was  referred  thereby,  afterwards  made  a  re- 
port in  the  said  cause,  which  said  report  was  duly  confirmed  ;  as  by  the 
said  bill,  answer,  decree,  report,  and  the  other  proceedings  in  the  said 
cause,  now  remaining  duly  filed  as  of  record,  in  this  honorable  court, 
reference  being  thereunto  had,  will  more  fully  appear. 

And  your  orator  further  sheweth  unto  your  honor  that  the  said  C.  D. 

departed  this  life  on  or  about  the day  of ,  and  before  any  further 

proceedings  were  had  in  the  said  cause,  having,  in  his  lifetime,  duly  made 
and  published  his  last  will  and  testament  in  writing,  bearing  date  on  or 

about  the day  of ,  and  thereby  appointed  N.  O.,  and  P.  R., 

the  defendants  hereinafter  named,  executors  thereof,  who  have  since  the 
death  of  the  said  testator,  duly  proved  his  will  before  the  proper  surro- 
gate, and  taken  upon  themselves  the  burthen  of  the  execution  thereof; 
and  under  and  by  virtue  of  such  probate  have  possessed  themselves  of 

Vol.  II.  68 
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the  personal  estate  of  the  said  testator,  sufficient  for  the  payment  of 
his  funeral  and  testamentary  expenses  and  debts,  and  also  to  an* 
swer  every  demand  of  your  orator  thereon,  touching  the  matters  in 
question  in  the  said  cause.  And  the  said  suit  having  abated  by  the  death 
of  the  said  C.  D.,  your  orator  is  advised  that  he  is  entitled  to  have  the 
same,  and  the  several  proceedings  therein  revived  against  the  said  N. 
O.  and  P.  R.  as  executors  of  the  said  C.  D.,  and  restored  to  the  condi- 
tion in  which  they  were  at  the  time  of  the  death  of  the  said  C.  D. 

To  the  end,  therefore,  that  the  said  N.  O.  and  P.  R.  may,  upon  their 
several  and  respective  oaths,  full,  true,  perfect  and  distinct  answer  make 
to  the  several  matters  aforesaid,  and  particularly  that  they,  in  like  man- 
ner, answer  and  set  forth  whether  your  orator  did  not,  at  or  about  the 
time  aforesaid,  and  when,  exhibit  his  original  bill  of  complaint  in  this 
honorable  court,  against  such  persons  and  for  such  purposes  as  therein 
and  herein  before  mentioned  ?  And  whether  such  decree  and  report  and 
other  proceedings  as  aforesaid  have  not  been  made  in  the  said  cause  ? 
And  whether  the  said  C.  D.  did  not  depart  this  life  at  or  about  the  time 
aforesaid,  or  when  else  ?  And  whether  he  did  not,  before  his  death,  duly 
make  and  publish  his  last  will  and  testament  in  writing  of  such  date  as 
aforesaid,  and  thereby  appoint  the  said  N.  O.  and  P.  R.,  respectively, 
executors  thereof?  And  whether  they  have  not  proved  the  said  will  be- 
fore the  proper  surrogate,  and  taken  upon  themselves  the  burthen  of  the 
execution  thereof?  And  whether  they,  or  one,  and  which  of  them,  have 
or  has  not  possessed  sufficient  of  the  personal  estate  and  effects  of  the 
said  testator,  to  satisfy  his  funeral  and  testamentary  expenses  and  debts, 
and  also  every  demand  of  your  orator  thereon,  touching  the  matters  in 
question  in  this  cause,  or  how  otherwise  ?  And  that  said  N.  O.  and 
P.  R.  respectively,  may  either  admit  assets  of  the  said  C.  D.  come  to 
their  hands,  sufficient  for  the  purposes  aforesaid,  or  that  they  may  set 
forth  an  account  of  his  personal  estate  possessed  by  or  on  behalf  of 
them,  or  either  of  them,  and  of  the  application  and  administration  there- 
of? '  And  that  the  suit  and  the  proceedings,  therein,  may  stand  revived 
against  the  said  defendants  N.  O.  and  P.  R.  as  such  executors  as  afore- 
said, and  be  restored  to  the  same  plight  and  condition  as  they  were  in 
at  the  lime  of  the  said  C.  D.'s  death,  or  that  the  said  N.  O.  and  P,  R. 
respectively  may  show  good  cause  to  the  contrary ;  and  in  case  the 
said  executors  shall  not  admit,  to  the  satisfaction  of  this  honorable  court, 
assets  sufficient  to  pay  and  satisfy  your  orator's  said  demand  ;  then  that 
an  account  may  be  taken  by  and  under  the  decree  of  this  honorable 
court,  o>f  the  said  testator's  estate  and  effects  received  by  or  for  the  use 
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of  them  the  said  N.  O.  and  P.  R.  as  such  executors  as  aforesaid,  or 
either  of  them,  and  of  the  application  and  administration  thereof. 

May  it  please  your  honor,  to  grant  unto  your  orator  the  people's  writ 
of  subpoena  to  revive  and  answer,  issuing  out  of  and  under  the  seal  of 
this  honorable  court,  to  be  directed  to  the  said  N.  O.  and  P.  R.  as  such 
executors  as  aforesaid,  thereby  commanding  them  at  a  certain  day  and 
under  a  certain  penalty  to  be  therein  limited,  personally  to  be  and  ap- 
pear before  your  honor,  in  this  honorable  court,  then  and  there  to  an* 
swer  the  premises  and  to  show  cause,  if  they  can,  why  the  said  suit  and 
the  proceedings  therein  had,  should  not  stand  and  be  revived  against 
them,  and  be  in  the  same  plight  and  condition  as  the  same  were  in  at  the 
time  of  the  abatement  thereof ;  and  further  to  stand  to,  and  to  abide,  such 
order  and  decree  in  the  premises  as  to  your  honor  shall  seem  meet. 

And  your  orator  shall  ever  pray,  &c. 

Prayer  for  an  answer  to  original  bill  as  well  as  to  bill  of  revivor.{a) 

To  the  end  therefore,  that  the  said  defendants  may,  if  they  can  show 
cause  why  your  orator  should  not  have  the  relief  hereby  and  by  his  said 
original  bill  prayed,  and  may  upon  their  several  and  respective  corporal 
oaths  according  to  the  best  and  utmost  of  their  several  and  respective 
knowledge,  remembrance,  information  and  belief,  full,  true,  direct  and 
perfect  answer  make  to  the  several  matters  set  forth  in  the  said  original 
bill,  as  well  as  to  the  matters  set  forth  in  the  present  bill;  and  particu- 
larly  that  they,  in  like  manner  answer  and  set  forth  whether,  &c. 

And  that  the  said  defendants  may,  if  they  can,  [prayer for  revivor  and 
for  admission  of  assets^  or  for  an  account.] 

May  it  please  your  honor  to  grant,  &c.  [as  in  last  form]  then  and 
there  to  answer  your  orator's  said  original  bill  and  also  the  premises, 
and  to  shew  cause  [conclude  as  above.] 


(fl)  ThiBis  necessary  where  the  bill  swer.     In  such  a  case  an  answer  to  the 

IS  filed  against  the  representatives  of  a  original  bill  being  necessary,  and  an  an- 

defendant  to  the  original  bill,  who  had  swer  to  the  bill  of  revivor  being  reqoirod, 

died  after  appearance,  and  before  an-  with  respect  to  the  assets. 
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No.  298- 
Order  to  plead  or  demur  to  bill  of  revivor < 

See  ante,  p.  49. 

At,  &c.  [as  in  No.  255.] 
I  Title  of  cause.] 

On  filing  bill  of  revivor  against  N.  O.  and  P.  R.,  executors  of  C.  D., 
and  on  motion  of  J.  E.,  solicitor  for  complainant,  ordered  that  the  said 
defendants  do,  within  ten  days  after  service  of  a  copy  of  said  bill,  plead 
or  demur  to  the  same,  or  that  in  default  thereof  this  suit  be  revived  and 
proceed  in  the  names  of  the  said  N.  O.  and  P.  R.,  executors  as  aforesaid, 
as  defendants. 


No.  299- 

Affidavit  to  obtain  an  order  to  revive. 
See  ante,  p.  49. 

[  THtle  of  cause.] 

,,  State  of  New- York, )     . 

Saratoga  County,   \      '       J.  E.,  solicitor  for  the 

complainant  in  this  cause,  being  duly  sworn,  deposeth  and  saith,  that 
the  defendants  N.  O.  and  P.  R.  have  appeared  in  said  cause  that  on 

the day  of last,  this  deponent  personally  served  upon  W.  H., 

Esq.,  solicitor  for  said  defendants,  a  copy  of  the  bill  of  complaint  filed 
in  this  cause,  with  notice  that  an  order  had  been  entered,  requiring  said 
defendants  to  plead  or  demur  to  said  bill  within  ten  days  after  such  ser- 
vice, or  that  in  default  thereof  this  suit  would  be  revived  and  proceed 
in  their  names  as  defendants^  that  although  more  than  ten  days  have 
elapsed  since  such  service,  the  said  defendants  have  not,  nor  hath  either 
of  them,  put  in  any  plea  or  demurrer  to  said  bill. 


No.  300. 
Order  to  revive. 

See  ante,  p.  49. 

At,  ice.  [as  in  No.  255.] 
[THtle  of  cause.] 

On  reading  and  filing  an  affidavit  showing  the  default  of  the  de- 
fendants N.  O.  and  P.  R.)  executors  of  C.  D.,  in  not  pleading  or  de- 
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murring  to  the  bill  of  revivor  filed  in  this  cause,  within  the  time  required 

by  the  order  of  this  court  made  on  the day  of last ;  and  on 

motion  of  Mr.  E.,  solicitor  for  the  complainant,  no  one  appearing  on 
the  part  of  the  defendants,  ordered  that  this  suit  stand  revived,  and  pro- 
ceed against  the  said  N«  O.  and  P.  R.,  executors  as  aforesaid,  as  de- 
fendants. 


No.  301. 

Order  on  complainants  neglecting  to  obtain  order  to  revive. 

See  ante,  p.  49. 

At,  &c.  [a^  in  No.  255.] 
r  Title  of  cause.] 

On  reading  and  filing  an  affidavit  showing  the  default  of  the  complain- 
ant in  not  obtaining  an  order  to  revive  this  suit,  on  motion  of  W.  U., 
solicitor  for  defendants,  and  on  hearing  Mr.  J.  E.,  solicitor  for  the  com- 
plainant in  opposition  thereto  ;  ordered  that  the  complainant  do  proceed 
and  obtain  such  order  to  revive,  within  ten  days  after  notice  of  this  or- 
der, or  that  the  bill  of  revivor  filed  in  this  cause  be  dismissed,  with  costs 
[or,  the  said  defendants  be  at  liberty  to  draw  up  such  order.] 


No.  302. 
Demurrer  to  bill  of  revivarfor  want  of  privity. 

See  ante,  p.  50. 

In  Chancery, 
Before  the  Chancellor  :     The  demurrer  of  C.  D.,  defendant,  to  the  bill 

of  revivor  of  A.  B.,  administrator,  &c.  complain- 
ant. 
This  defendant,  by  protestation,  not  confessing  or  acknowledging  all 
or  any  of  the  matters  and  things  in  the  said  complainant's  bill  to  be 
true,  in  such  manner  and  form  as  the  same  are  therein  set  forth,  doth 
demur  thereto  ;  and  for  cause  of  demurrer  showeth  that  the  said  com- 
plainant as  administrator  de  bonis  non  of  E.  F.,  who  was  administrator 
of  G.  H.  deceased,  in  the  said  bill  named,  prays  in  his  said  bill  that  the 
proceedings  in  such  bill  stated  to  be  abated  by  the  death  of  the  said  E. 
F.  may  be  revived  ;  whereas  it  appears  by  the  said  complainant's  bill 
that  there  is  no  privit^  between  the  said  complainant  as  administrator 
de  bonis  nan  of  E.  F.  and  this  defendant,  to  enable  the  said  complainant 
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(0  call  on  this  defendant  for  payment  of  any  debt  due  to  the  estate  of 
the  said  G.  H. 

Wherefore,  and  for  divers  other  defects  and  caiires  of  demurrer  ap- 
pearing in  the  said  bill  of  revivor  this  defendant  doth  demur  thereto,  and 
demands  the  judgment  of  this  honorable  court  whether  he  shall  be  com- 
pelled to  make  any  answer  to  the  said  bill  ;  and  prays  to  be  hence  dis- 
missed with  his  reasonable  costs  in  this  behalf  most  wrongfully  sus- 
tained. 


No.  302. 
Plea  to  a  bill  of  revivor. 

See  ante,  p.  53. 

* 

In  Chancery, 

Before  the  Chancellor  The  plea  of  C.  D.,  defendant,  to  the  bill  of  re- 
vivor of  A.  B.,  complainant. 

This  defendant,  by  protestation,  not  confessing  or  acknowledging  all, 
or  any  of  the  matters  and  things  in  the  said  complainant's  bill  of  com- 
plaint mentioned  and  contained,  to  be  true,  in  such  sort,  manner  and  form 
as  the  same  are  therein  set  forth  and  alleged,  for  plea  to  the  whole  of  the 
said  bill,  saith  that  the  said  complainant  isnot,  as  stated  in  the  said  bill  of 
revivor,  the  personal  representative  of  G.  B.,  deceased,  the  testator  there- 
in named,  and  as  such  entitled  to  revive  the  said  suit  in  the  said  bill  of 

I 

revivor  mentioned,  against  this  defendant :  but  the  said  complainant  is 
the  administrator  only  of  M.  N.,  late  of,  &c.  deceased,  who  died  intes- 
tate on  the day  of last,  and  was  the  sole  executor  of  the  said 

G.  B.  ;  and  thai  letters  of  administration  of  the  personal  estate  and  ef- 
fects of  the  said  G.  B.  unadministered  by  the  said  M.  N.  in  his  lifetime, 
have,  since  the  death  of  the  said  M.  N.,  been  duly  granted  by  the  surro- 
gate of  the  county  of  Rensselaer,  to  E.  F.,  of,  &c.  who  thereby  became 
and  now  is,  the  legal  personal  representative  of  the  said  G.  B. 

Therefore  this  defendant  demands  the  judgment  of  this  honorable 
court,  whether  he  shall  be  compelled  to  answer  the  said  complainant's 
bill  of  revivor ;  and  prays  to  be  hence  dismissed  with  his  reasonable 
costs  in  this  behalf  sustained. 
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No.  303. 

Answer  to  bill  of  revivor. 

See  ante,  p.  54. 

In  Chancery,         ) 
Before  the  Chancellor.  \    The  answer  of  C.  D.,  executor  of  T.  D.,  de- 
ceased, defendant,  to  the  bill  of  revivor  of 
A.  B*,  complainant. 
This  defendant,  now,  and  at  all  times  hereafter,  saving,  &c.  [as  in 
No.  84  to  the  (*),]  says  he  believes  it  to  be  true,  [answer  to  the  charges  in 
the  bill^  in  same  manner  as  other  billst]  and  this  defendant  saith,  that  he 
is  a  stranger  to  the  several  other  matters  and  things  in  the  said  bill  of 
revivor  inquired  after ;  but  submits  that  the  said  suit,  and  the  proceedings 
had  therein  may  stand,  and  be  revived  against  him  this  defendant  as  such 
executor  as  aforesaid.    And  this  defendant  denies  all  combination,  &c« 
[conclude  as  in  No.  84,  from  the  (t).] 


No.  304. 

Answer  to  original  bill  and  bill  of  revivor  together. 

In  Chancery.       The  answer  of  E.  F.,  executor  of  0*  D.,  deceasecTf 
Before  &c.        to  the  original  bill  of  A.  B.,  complainant,  against  the 

said  C.  D.,  defendant ;  and  to  the  bill  of  revivor  of 
the  said  A.  B.  complainant,  against  the  said  E.  F.  as 
such  executor,  defendant. 
This  defendant,  now,  and  at  all  times  hei*eafter  saving  aud  reserving 
unto  himself  all  manner  of  benefit  and  advantage  of  exception  to  the 
many  errors  and  insufficiencies  in  the  complainant's  said  bills  of  com- 
plaint, respectively  contained,  for  answer  unto  the  said  bills  respectively, 
or  unto  so  much,  or  such  parts  thereof  as  this  defendant  ia  advised  is 
material  for  him,  to  make  answer  unto ;  he  answers  and  says  as  follows, 
that  is  to  say  :  this  defendant  for  answer  to  the  said  original  bill,  says, 
[answer  the  original  bill ;]  tiikd  this  defendant  further  answering  unto 
the  said  complainant's  said  bill  of  revivor,  answers  and  says^  that,  d&c., 
[answer  bill  of  revivor.] 

And  this  defendant  denies  all,  and  all  manner  of  unlawful  combina- 
tion, d&c,  [conclude  as  in  No.  Sijfrom  the  (t).] 
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No.  306. 
Order  to  revive^  on  answer  consenting  to  revival. 

See  ante»  p.  55. 

At,  &c.  [a*  in  No.  255.] 

[  Title  of  cause.^ 

On  reading  and  filing  the  answer  of  the  defendant  C. 
D.  Co  the  bill  of  revivor  filed  herein,  submilting  that  this  suit  and  the 
proceedings  bad  therein,  may  stand  and  be  revived  against  him,  and  on 
reading  due  proof  of  service  of  notice  of  this  motion,  on  the  solicitor  for  the 
said  defendant,  and  on  motion  of  J.  £.  solicitor  for  thecomplainant,  ordered 
that  this  suit  and  the  proceedings  had  therein  do  stand  and  be  revived 
against  the  said  defendant,  and  be  in  the  same  plight  and  conditioa  as 
the  same  were  in  at  the  time  of  the  abatement  thereof* 


CHAP.   II. 


SUPPLEMENTAL  BILL. 

No.  306. 

Supplemental  bill  to  introduce  new  matter  which  existed  at  the  time  of 

filing  the  original  bill. 

See  ante,  pp.  60, 70. 

[Commence  as  in  No.  1.]  Complaining,  sheweth  nnto  your  honor, 
your  orator  A.  B.,  of  &c.  That  on  or  about,  &c.,  your  orator  exhibited 
his  original  bill  of  complaint  in  this  honorable  court,  against  C.  D.  the 
defendant  herein  after  named,  as  defendant  thereto,  thereby  stating  a 
certain  memorandum  of  agreement,  dated  the  5th  day  of  July,  1839,  and 
made  between  E.  W.  therein  described,  of  the  one  part,  and  your  ora- 
tor of  the  other  part,  and  signed  by  the  said  E.  W.,  whereby  the  said  E. 
W.  agreed  to  sell  to  your  orator  a  certain  lot  or  piece  of  land,  called, 
&c.,  therein  particularly  described,  and  of  which  the  said  E.  W.  was 
seised  in  fee,  for  the  sum  of  $500 ;  and  further  stating  the  delivery  by 
the  said  E.  W.,  of  the  abstract  of  his  title,  and  the  acceptance  of  such 
title  by  your  orator  ;  and  further  stating  the  death  of  the  sSiid  E.  W.  in- 
testate, and  that  he  left  the  said  J.  W.,  his  only  son  and  lieir  at  law ; 
nnd  that  letters  of  administration  of  the  estate  and  effects  of  the  said  E. 
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W.,  bad  been  granted  by  the  surrogate  of  the  county  of ^  to  the 

said  J.  W  ;  and  further  stating  applications  on  the  part  of  your  orator 
to  the  said  J.  W.,  to  perform  the  said  agreement  so  entered  into  by  his 
father  as  aforesaid,  and  his  refusal  to  do  so ;  and  charging  that  the  said 
lot  or  piece  of  land,  called,  &c.,  formed  part  of  a  considerable  estate 
called  Hesseltine,  the  whole  of  which  had,  before  the  date  of  the  said 
contract  for  sale,  been  mortgaged  by  the  said  E.  W.,  to  one  J.  S.  for 
$12,000,  which  mortgage  debt  was  still  due  and  owing ;  and  charging, 
that  the  said  E.  W.  would,  if  living,  be  bound  to  redeem  the  said  mort- 
gage, in  order  to  convey  the  said  lot  or  piece  of  land  to  your  orator  free 
from  incumbrances,  and  that  the  said  J.  W.  was  bound  to  do  so,  to  the 
extent  of  his  father's  assets,  which  your  orator  charged  were  amply  suffi- 
cient for  the  same ;  and  praying  that  the  said  J.  W.  might  be  decreed 
specifically  to  perform  the  said  agreement  so  entered  into  by  the  said 
£.  W.  aforesaid,  and  to  convey  and  procure  all  proper  parties  to  join 
in  conveying  the  said  lot  or  piece  of  land  comprised  in  the  said  agree- 
ment to  your  orator,  or  as  he  should  direct,  upon  your  orator  paying 
to  the  said  J.  W.  the  sum  of  $500,  which  yonr  orator  tliereby  offered 
to  do,  and  in  all  respects  to  perform  the  said  agreement  on  your  orator's 
part ;  and  in  case  the  said  J.  W.  should  not  admit  assets  of  bis  said  fa- 
ther, sufficient  to  enable  him  to  perform  the  said  agreement,  then  that 
the  usual  accounts  of  the  real  and  personal  estate  of  the  said  E.  W. 
might  be  taken  ;  and  that  your  orator  might  have  such  other  or  further 
relief  in  the  premises,  as  the  circumstances  of  his  case  might  require,  and 
to  your  honor  should  seem  meet. 

And  your  orator  further  showeth  unto  your  honor  that  the  said  J.  W., 
being  duly  served  with  process  of  subpoena,  appeared  to  your  orator's 
said  bill,  and  put  in  his  answer  thereto,  whereby  he  alleged,  among  oth- 
er things,  that  he  could  not  perform  the  said  agreement  of  the  6th  day 
of  July,  1839,  without  first  redeeming  the  said  mortgage  so  made  to  the 
said  J.  S.  as  aforesaid,  and  that  the  assets  of  the  said  J.  W.  were  not 
sufficient  to  enable  him  to  do  so. 

And  your  orator  further  showeth  that  the  said  answer  has  been  re- 
plied to  by  your  orator,  and  witnesses  have  been  examined  on  both 
sides,  but  the  proofs  have  not  yet  been  closed ;  as  by  the  said  bill  and 
proceedings,  now  remaining  as  of  record  in  this  honorable  court,  refer^ 
ence  being  had  thereto,  will  appear. 

And  your  orator  further  showeth,  by  way  of  supplement,  that  your 
orator  has  lately,  and  since  the  examination  of  witnesses  in  the  said 
cause,  discovered,  as  the  fact  is,  that  the  said  J.  S.  now  is  and  always 
since  the  date  of  the  said  agreement^  has  been,  ready  and  willing  to 
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concur  in  conveying  the  said  lot  or  piece  of  land  to  your  orator  dis- 
charged from  his  said  mortgage,  upon  receiving  your  orator's  purchase 
money  in  discharge,  pro  tantOj  of  the  said  mortgage  debt. 

And  your  orator  charges  that  such  information  was  first  given  to  your 
orator  by  means  of  a  letter  addressed  by  the  said  J.  S.  to  Mr.  L.  your 
orator's  solicitor,  and  dated,  &c.  part  of  which  was  in  the  words  and 
figures  following,  that  is  to  say ; — "  Mr.  W.'s  refusal  to  carry  into  ef- 
fect his  agreement  with  Mr.  B.  is  unaccountable  to  me,  because  be 
knows  that  I  have  always  been  willing,  and  even  desirous,  to  confirm 
the  sale,  and  to  release  the  premises  from  my  mortgage,  on  receiving 
the  $500  towards  my  debt.  This,  in  fact,  was  understood  between  his 
father  and  myself  at  the  time  when  the  sale  to  Mr.  B.  was  made ;"  as 
by  such  letter,  reference  being  had  thereto,  will  more  fully  appear. 

And  your  orator  charges  therefore,  that  it  is  unimportant  whether 
the  said  J.  W.  has  assets  of  his  father,  sufficient  to  redeem  the  mortgage 
debt  so  due  to  the  said  J.  S.  as  aforesaid  ;  inasmuch  as  the  said  J.  S.  is 
willing  to  be  partially  redeemed,  and  the  purchase  money  of  your  ora- 
tor is  sufficient  for  that  purpose. 

And  your  orator  charges  that  the  said  J.  W.  ought  to  be  decreed  to 
join  with  the  said  J.  S.  (whose  concurrence  your  orator  undertakes  to 
procure)  in  conveying  the  said  lot  or  piece  of  Jand  to  your  otator,  upon 
pcTyment  by  your  orator  of  the  said  sum  of  $600  to  the  said  J.  S.,  in 
part  discharge  of  his  said  mortgage  debt. 

To  the  end,  therefore,  that  the  said  defendant  may,  if  he  can,  show 
why  your  orator  should  not  have  the  relief  hereby,  prayed,  and  may 
upon  his  corporal  oath,  according  to  the  best  and  utmost  of  his  knowl- 
edge, remembrance,  information,  and  belief,  full,  true,  direct,  and  per- 
fect answer  make  to  all  and  singular  the  matters  aforesaid,  as  fully  and 
explicitly  as  if  the  same  were  here  repeated  and  he  particularly  interro- 
gated thereto  ;  and  more  especially  that  he  may  answer  and  set  forth, 
in  manner  aforesaid,  whether  your  orator  did  not,  on  or  about,  &c.  or 
at  some  other  and  what  time,  exhibit  his  original  bill  of  complaint  iu 
this  honorable  court  against  such  person,  and  of  or  to  such  purport  or 
efiect,  as  hereinbefore  in  that  behalf  stated,  or  against  some  other  and 
what  person,  and  of  or  to  some  other  and  what  purport  or  effect,  or  how 
otherwise  ?  And  whether  thereupon  such  proceedings  were  not  had  in 
the  said  cause  as  are  hereinbefore  in  that  behalf  stated,  or  how  other- 
wise ?  And  whether  your  orator  has  not,  since  the  examination  of  wit- 
nesses in  the  said  cause,  or  at  some  other  and  what  period,  discovered, 
and  whether  it  is  not  the  fact,  that  the  said  J.  S.  now  is,  and  whether 
or  not  he  always,  since  the  date  of  the  said  agreement,  has  been,  ready 
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and  willing  to  concur  in  conveying  the  said  lot  or  piece  of  land  to  your 
orator,  discharged  from  his  said  mortgage,  upon  receiving  your  orator's 
purchase  money  in  discharge,  pro  tanto^  of  the  said  mortgage  debt,  or 
how  otherwise?  And  whether  such  information  was  not  first  given  to 
your  orator  by  means  of  such  letter  as  hereinbefore  in'  that  behalf  stated 
or  some  other  and  what  letter,  or  by  some  other  and  what  means,  or 
how  otherwise,  and  when  was  such  information  first  given  to  your  ora- 
tor? Whether  such  letter  as  is  hereinbefore  mentioned  to  bear  date, 
d6C.  was  not  addressed  by  such  person  to  such  person,  and  whether  it 
was  not  of  such  date,  and  partly  in  such  words  and  figures,  or  of  or  to 
such  purport  or  effect,  as  herein  before  in  that  behalf  stated,  or  address- 
ed by  some  other  and  what  person  or  persons,  to  some  other  and  what 
person  or  persons,  of  some  other  and  what  date,  and  (with  respect  to 
the  part  thereof  hereinbefore  in  that  behalf  mentioned)  in  some  other 
and  what  words  and  figures,  or  of  or  to  some  other  and  what  purport  or 
effect,  or  how  otherwise  ?  Whether  it  is  not,  and  whether  not  for  the 
reasons  hereinbefore  in  that  behalf  given,  unimportant,  for  the  purposes 
of  these  suits,  whether  the  said  defendant  has  assets  of  his  father  suffi- 
cient to  redeem  the  said  mortgage  debt,  or  how  otherwise  ?  And 
whether  the  said  defendant  ought  not  to  be  decreed  to  join  with  the 
said  J.  S.  in  such  conveyance  as  hereinbefore  in  that  behalf  stated,  or 
in  some  other  conveyance  of  the  same  nature,  upon  such  payment  by 
your  orator  as  hereinbefore  in  that  behalf  mentioned,  or  some  other  and 
what  payment,  or  how  otherwise ;  and  if  not,  why  not? 

And  that  your  orator  may  have  the  same  relief  against  the  said  J.  W. 
as  he  might  have  had  if  the  facts  herein  before  stated  and  charged  by 
way  of  supplement  had  been  stated  in  your  orator's  said  original  bill. 
And  in  case  the  said  defendant  shall  continue  to  allege  that  he  has  not 
assets  of  the  said  E.  W.  sufficient  for  the  redemption  of  the  mortgage 
debt  so  due  to  the  said  J.  S.  as  aforesaid,  then  that  he  may  be  decreed 
to  join  with  the  said  J.  S.  in  conveying  the  said  lot  or  piece  of  land 
comprised  in  the  said  agreement  of  the  5th  day  of  July,  1839,  unto  your 
orator  and  his  heirs,  or  as  he  shall  direct,  upon  your  orator  paying  to  the 
said  J.  S.  the  said  purchase  money  or  sum  of  $500  towards  the  discharge 
of  the  said  mortgage  debt ;  your  orator  hereby  offering  to  pay  such  sum, 
and  in  all  respects  to  perform  the  said  agreement  of  the  6th  day  of  July, 
1839,  on  his  part,  and  also  undertaking  to  procure  the  concurrence  of 
the  said  J.  S.  in  such  conveyance  as  aforesaid  ;  and  that  your  orator 
may  have  such  further  or  other  relief  in  the  premises  as  the  circumstances 
of  his  case  may  require,  and  to  your  honor  shall  seem  meet.  May  it 
please,  d&c.  [process  of  subpoena.] 
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No.  307. 

Supplemental  bill  against  new  parties j  who  aught  to  have  been  made  de- 
fendants to  the  original  bill. 

See  ante,  pp.  63,  70. 

[State  the  fling  of  the  original  billy  the  object  and  prayer  thereof  and 
the  appearance  and  answer  of  the  defendant,  as  in  last  form.] 

And  your  orator  further  showeth,  by  way  of  supplement,  that  your 
orator  has  lately  discovered,  as  the  fact  is,  that  [state  supplemental  mat- 
ter.] And  your  orator  charges  that  the  said  H.  H.  and  O.  N.  are  by 
the  means  aforesaid,  interested  in  the  said  sum  of  $ and  the  securi- 
ties for  the  same,  and  are  necessary  parties  to  this  suit,  and  that  your 
orator  is  entitled  to  have  the  same  relief  from  his  said  original  bill,  as  if 
they  had  been  made  parties  thereto. 

To  the  end  therefore  that  the  said  defendants  may,  if  they  can,  show 
cause  why  your  orator  should  not  have  the  same  relief  hereby,  and  by 
his  said  original  bill  (6)  prayed  and  may  upon  their  several  &c.  [inter- 
rogatories as  in  last  form.]  And  that  your  orator  may  have  the  same 
relief  from  his  said  original  bill  as  if  the  said  defendants  had  been  made 
parties  thereto,  &c.  [prayer  for  special  and  general  relief  and  for  pro- 
cess of  subpoena  against  the  new  defendants  to  answer  both  bills.] 


No.  308. 

SupplemenicU  bill  against  the  representative  of  a  defendant  who  had 

died  before  appearance.{c) 

See  ante,  p.  73. 

[State  the  filing  of  the  original  bill,  and  the  object  and  prayer  thereof 
as  in  No.  &06.]  And  your  orator  further  showeth,  that  the  said  E.  P. 
one  of  the  said  defendants,  being  duly  served  with  process,  appeared  to 
your  orator's  said  bill,  and  put  in  his  answer  thereto,  which  answer  was 
replied  to.  And  your  orator  further  showeth,  that  the  said  cause  came 
on  to  be  heard  before  &c.  [state  interlocutory  decree.]  And  your  orator 
further  showeth,  that  divers  proceedings  have  been  had  before  the  master 
to  whom  the  said  cause  was  so  referred  as  aforesaid,  but  he  has  yet 
made  no  report  thereon  ;  as  by  such  bill  and  proceedings  now  remaining 


(b)  These  words  should  be  inserted  (c)  In  such  a  case  the  suit  coald  no 

where  the  sapplemeotal  bill  calls  for  an      be  re?i?ed  against  the  representatire. 
answer  to  the  original  biU.  See  ante,  p.  73. 
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as  of  record  in  this  honorable  court,  when  produced,  will  moie  fully 
appear. 

And  your  orator  further  sheweth,  by  way  of  supplement,  that  your 
orator  has  lately  discovered,  as  the  fact  is,  that  the  said  C.  T.  departed 
this  life  at,  &c.  on  &c.,  without  ever  having  been  served  with  process 
of  subpcBua  to  appear  to  your  orator's  said  bill,  or  having  appeared  there- 
to. And  your  orator  further  sheweth,  by  way  of  supplement,  that  the 
said  C.  T.  died  intestate ;  and  that  on,  &c.,  letters  of  administration 
upon  the  estate  and  effects  of  the  said  C.  T.  were  granted  by  the  surro- 
gate of  the  county  of ,  to  T.  H.  the  defendant  hereto ;  as  by  such 

letters  of  administration,  when  produced,  will  more  fully  appear. 

And  your  orator  charges  that  by  the  means  aforesaid  the  said  T.  U. 
has  become,  and  now  is,  the  legal  personal  representive  of  the  said  C. 
T.,  and  is  entitled  to  all  such  interest,  if  any,  as  the  said  C.  T.  had,  un- 
der the  said  will  of  the  said  C.  S. 

And  your  orator  charges  that  he  ought  to  have  the  same  relief  against 
the  said  T.  H.,  as  the  personal  representative  of  the  said  C.  T.  and  the 
same  benefit  of  the  said  suit  and  all  the  proceedings  therein,  as  he  might 
have  had  against  the  said  C.  T.  if  he  had  appeared  to  your  orator's  said 
bill,  and  were  now  living. 

To  the  end  therefore  [call  far  answer  to  both  bills.]  And  that  it  may 
be  declared  by  this  honorable  court  that  your  orator  is  entitled  to  have 
the  same  relief  against  the  said  defendant,  as  such  personal  representa- 
tive of  the  said  C.  T.,  and  the  same  benefit  of  the  said  original  suit,  and 
of  all  the  proceedings  therein  as  he  might  have  had  against  the  said  C. 
T.,  if  he  had  appeared  to  your  orator's  said  billj  and  were  now  living  ; 
and  that  it  may  be  decreed  accordingly ;  and  that  your  orator  may  have 
such  further  or  other  relief  in  the  premises,  as  the  circumstance  of  his 
case  may  require,  and  to  your  honor  may  seem  meet.  May  it  please, 
&c*  [prayer  for  subpcBtiato  appear  and  answer  both  bills  against  T.  H.] 


No.  309. 

Supplemented  bill  upon  the  bankruptcy  of  defendants 

See  ante  pp.  66,  73. 

[Commence  as  in  No.  1.]  Complaining,  show  unto  your  honor,  your 
orators  A.  B.  and  C.  D.  of,  &c.,  that  your  orators  did,  on  or  about  the 
day  of ^  exhibit  their  original  bill  of  complaint  in  this  honor- 
able court,  against  W.  D.  and  others,  thereby  stating,  as  therein  is  par- 
ticularly stated,  and  praying  [state  the  prayer  verbatimf]  as  in  and  by 
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the  said  bill  of  complaint  now  remaining  as  of  record  in  this  honorable 
court,  reference  being  thereunto  had,  may  and  will  appear.  And  your 
orators  further  shew  unto  your  honor  that  the  said  defendants  being 
served  with  process  of  subpcsna,  appeared  to  the  said  bill,  but  have  not 
yet  put  in  their  answers  thereto.  And  your  orators  further  show  unto 
your  honor,  by  way  of  supplement,  that  since  their  said  bill  was  filed, 

that  is  to  say,  on  or  about  the day  of ,  the  said  W.  D.  owing 

debts  and  being  under  engagements  which  he  was  unable  to  meet,  which 
debts  had  not  been  created  in  consequence  o  f  a  defalcation  as  a  public 
officer,  or  as  executor,  administrator,  guardian,  or  trustee,  or  while  act- 
ing in  any  other  fiduciary  character,  did  present  a  petition  to  the  district 
court  of  the  United  States,  for  the  southern  district  of  New- York,  pray- 
ing for  the  benefit  of  the  act  entitled  ''  an  act  to  establish  a  uniform 
system  of  bankruptcy  throughout  the  United  States,"  passed  August  19, 
1841. 

And  your  orators  further  show  unto  your  honor,  that  such  proceedings 
were  had  in  the  said  district  court  of  the  United  States  for  the  southern 
district  of  New- York,  upon  the  said  petition,  that  afterwards,  that  is  to 
say,  on  the day  of ,  a  decree  was  made  by  the  said  court,  de- 
claring the  said  W.  D.  a  bankrupt,  pursuant  to  the  act  aforesaid ;  by 
virtue  of  which  decree  all  the  property,  effects,  and  rights  of  property 
of  the  said  W.  D.  became  divested  out  of  him,  and  vested  in  C.  H.  W., 
the  official  or  general  assignee  in  bankruptcy,  appointed  and  designated 
under  the  rules  and  regulations  of  the  said  district  court,  [or  vested  in 
W.  L.  who  was  appointed  by  the  said  district  court  assigtiee  of  the  said 
bankrupt.] 

And  your  orators  further  show  unto  your  honor  that  such  further  pro- 
ceedings were  had  upon  such  petition,  in  the  said  district  court,  that 
the  said  bankrupt  having  surrendered  to  the  said  assignee  all  his  prop- 
erty and  rights  of  property  (with  the  exception  of  such  articles  as  were 
designated  and  set  apart  by  such  assignee,  and  his  household  and  kitch- 
en furniture,)  and  having  complied  with  and  obeyed  all  the  orders  and 

directions  of  the  said  district  court,  did  on  the day  of ^  receive 

from  the  said  court  his  final  discharge  and  certificate  as  such  bankrupt. 

And  your  orators  further  show  unto  your  honor,  that  since  the  decree 
of  the  said  district  court,  declaring  the  said  W.  D.  a  bankrupt,  and  un- 
der, and  by  virtue  thereof,  the  said  C.  H.  W.,  assignee  as  aforesaid,  has 
got  into  his  custody  or  power,  all  and  every  the  moneys,  and  securities 
for  money,  goods  and  effects  of  the  said  W.  D.,  (with  the  exception 
aforesaid,)  including  those  belonging  to,  and  obtained  from  your  ora- 
tors, as  in  the  said  original  bill  of  complaint  is  particularly  mentioned, 
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which  were  in  the  hands,  custody,  or  power  of  the  said  W.  D.  at  the 
time  he  was  declared  a  bankrupt  as  aforesaid.  And  the  said  C.  H.  W. 
not  only  refuses  to  discover  unto  your  orators  any  part  of  the  efiects  so 
surrendered  by  said  bankrupt,  and  taken  possession  of  by  the  said  C.  H. 
W.  as  such  assignee  as  aforesaid,  but  threatens  to  commence  some  ac- 
tion or  actions  against  your  orators  upon  some  of  the  securities  for  money 
obtained  from  your  orators,  at  the  time  and  in  the  manner  in  the  origin* 
al  bill  of  complaint  particularly  mentioned. 

To  the  end  therefore,  that  the  said  defendant  C.  H.  W.,  may  answer 
all  and  every  the  matters  and  things  herein  before  charged  by  way  of 
supplement ;  and  that  your  orators  may  have  the  full  benefit  of  the  said 
suit  and  proceedings  against  the  said  C.  H.  W.,  and  that  they  may  have 
such,  and  the  same  relief  against  the  said  C.  H.  W.,  as  in  and  by  the 
said  original  bill  is  prayed  against  the  said  W.  D.,  and  that  the  said  C. 
H.  W.  may  be  restrained  by  the  injunction  of  this  honorable  court  from 
commencing,  or  bringing  any  action  or  actions  whatsoever  against  your 
orators,  or  either  of  them,  or  otherwise  molesting  them,  or  either  of  them, 
or  their,  or  either  of  their  estate  or  estates,  touching  or  concerning  any 
of  the  matters  in  the  original  bill  of  complaint  particularly  mentioned^ 
and  also  from  negotiating,  or  parting  with  any  of  the  bills,  bonds,  or 
warrants  of  attorney,  executed  by  your  orators,  as  in  the  said  original 
bill  of  complaint,  is  particularly  mentioned,  which  now  remain  in' the 
hands,  custody,  or  power  of  the  said  defendant ;  or  that  your  orators 
may  have  such  further  and  other  relief  in  the  premises,  as  the  circum- 
stances of  their  case  shall  require,  and  as  to  your  honor  shall  seem  meet. 

May  it  please  [prayer  of  process  0/  subpoena  against  C  H,  W^ 


No.  310. 

Petition  for  leave  to  fie  supplemental  bilL 

See  ante,  p.  73. 

[Commence  as  in  No.  251.]  The  petition  of  A.  B.,  the  above  com- 
plainant, respectfully  showeth,  that  on  or  about  the day  of , 

your  petitioner  filed  his  bill  in  this  honorable  court,  against  C.  D.,  for 
the  purpose  of  [state  general  object  of  original  bill,]  and  praying  [state 
the  prayer  verbatim.] 

And  your  petitioner  further  shows,  that  the  said  C.  D.,  being  served 
with  process  of  subpoena,  appeared  to  the  said  bill  (•),  but  has  not  yet 
put  in  his  answer  thereto.  That  after  the  appearance  of  the  said  defen- 
dant was  entered,  that  is  to  say,  on  or  about  the day  of ,  and 
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before  any  further  proceedings  were  had  in  the  said  cause,  \statethe sup- 
plemental matter  ;]  wherefore  your  petitioner  is  advised,  that  it  is  neces- 
sary to  bring  the  said  C.  H.  W.  before  this  court,  as  a  party  defendant 
to  this  suit. 

Your  petitioner  therefore  prays  that  leave  may  be  granted  to  him  to 
file  a  supplemental  bill  against  the  said  C.  H.  W.,  for  the  purpose  of 
making  him  a  party  defendant  to  this  suit,  with  proper  and  apt  words  to 
charge  him  as  such,  and  with  such  prayer  for  relief  as  may  be  proper, 
and  for  such  other,  d&o. 


No.  311. 
Demurrer  to  supplemental  bill. 

See  ante,  p.  75. 

In  Chancery,  The  demurrer  of  C.  D.,  defendant,  to  the  supple- 
Before  &c.  mental  bill  of  A.  B.,  complainant. 

This  defendant,  [as  in  No.  73,  to  the  (t),  then,]  that  this  defendant, 
as  appears  by  the  said  supplemental  bill,  is  not  a  party  to  the  original 
bill  therein  in  part  stated  and  set  forth  ;  nor  does  it  appear  by  the  said 
supplemental  bill,  that  any  new  matter  has,  or  is  pretended  to  have 
arisen,  since  the  said  original  bill  was  filed,  or  that  there  is  any  reason 
that  this  defendant  should  not,  if  necessary,  be  made  a  party  thereto  by 
amendment.    Wherefore,  &c.,  [conclude  as  in  No.  73.] 


No.  312. 

Plea  to  supplemental  bilL 
See  ante,  p.  76. 

In  Chancery, 
Before  the  Chancellor. 

The  plea  of  C.  D.,  defendant,  to  the  supplemental 
bill  of  A.  B.,  complainant. 
[As  in  No.  78  to  the  (t)  then]  the  several  matters  and  things  in  the 
said  complainant's  present  bill  stated  and  set  forth  by  way  of  supple- 
ment, arose,  and  were  well  known  to  the  said  complainant,  before  and 
at  the  time  the  said  complainant  filed  his  original  bill  in  this  cause  ,- 
and  that  such  said  several  matters  and  things  can  now  be  introduced, 
and  ought  so  to  be,  if  necessary,  by  amending  the  said  original  bill. 
Wherefore  [conclude  as  in  No,  78.] 


APPENDIX  or  PRECEDENTS,  553 


CHAR    HI- 

BILLS  IN  THE  NATURE  OF  BILLS  OF  REVIVOR. 

No.  313. 

Fin-m  of  bill. 
Seeanto,  pp.  81,83. 

[Commence  as  in  No*  1.]    Complaining,  showeth  unto  your  honor 

your  orator  A.  B.  of,  &c.    That  on  or  about  the  day  of ono 

G.  H.  of,  (fcc.  filed  his  bill  of  complaint  in  this  honorable  court  against 
C.  D.  of,  &c.  thereby  stating  [set  forth  the  material  parts  of  a  bill  for 
the  specific  performance  of  a  contract  to  convey  land]  and  praying  [set 
out  prayer  verbatim,]  That  the  said  C.  D.  being  served  with  process 
of  snbposna,  appeared  to  the  said  bill  and  put  in  his  answer  thereto,  and 
that  the  said  G.  H.  replied  thereto,  and  that  the  said  cause  being  at  is- 
sne,  witnesses  were  examined  on  both  sides  and  proofs  closed ;  as  by 
the  said  bill,  answer,  and  proceedings  now  remaining  as  of  record  in 
this  honorable  court,  reference  being  thereto  had,  will  more  fully 
appear. 

And  your  orator  further  showeth  that  before  any  further  proceedings 

were  had  in  the  said  suit,  and  on  the day  of he,  the  said  G, 

H.,  departed  this  life,  leaving  J.  H.,  the  other  defendant  hereinafter 
named,  his  only  son  and  heir,  him  surviving,  and  having  previously 
made  and  published  his  last  will  and  testament  in  writing,  bearing  date 
the day  of and  executed  and  attested  so  as  to  pass  real  es- 
tate, and  having  thereby  given  and  devised  the  said  messuage  and  here- 
ditaments so  contracted  to  be  purchased  by  him  as  aforesaid,  to  your 
orator,  his  heirs  and  assigns,  and  having  appointed  your  orator  sole  ex- 
ecutor thereof ;  as  in  and  by  the  said  will,  when  produced,  will  more 
fully  appear. 

And  your  orator  further  showeth  that  the  said  will  was  on,  &c.  duly 
proved  by  your  orator  before  the  surrogate  of  the  county  of ,  where- 
by your  orator  became  the  legal  personal  representative  of  the  said  G. 
H.,  as  by  the  letters  testamentary  issued  by  said  surrogate,  will  more 
fully  appear. 

And  your  orator  charges  that,  by  virtue  of  the  devise  so  made  to 
your  orator  as  aforesaid  he  is  entitled  to  stand  in  the  place  of  the  said 

Vol.  II.  70 
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G.  H.  with  respect  to  the  said  agreement,  of  the day  of and 

to  have  the  same  specifically  performed,  and  to  have  the  said  messuage 
and  hereditaments  conveyed  by  the  said  C.  D.  to  your  orator  and  his 

heirs,  upon  payment  of  the  said  sum  of  $ ,  which  sum  your  orator 

hereby  oflfers  to  pay. 

And  your  orator  charges  that  by  the  death  of  the  said  G.  H.  the  said 
suit  and  proceedings  became  abated,  but  that  your  orator  is,  as  he  is 
advised,  entitled  to  have  the  same  revived  against  the  said  C.  D.  and  to 
have  the  same  relief  against  him  as  the  said  G.  H.  would  be  entitled  to 
if  he  were  still  living. 

And  your  orator  charges  that  the  said  J.  H.,  as  heir  at  law  of  the 
said  G.  H.,  sometimes,  though  without  any  ground,  questions  the  valid- 
ity of  the  said  devise  to  your  orator,  and  is  therefore,  as  your  orator  is 
advised,  a  necessary  party  to  this  suit. 

To  the  end,  therefore,  th^t  the  said  defendants  may,  if  they  can,  show 
why  the  said  suit  and  proceedings  should  not  be  revived,  and  your  ora- 
tor have  the  relief  hereby  prayed,  and  may,  upon  their  several  and  re- 
spective corporal  oaths,  according  to  the  best  and  utmost  of  their  sev- 
eral and  respective  knowledge,  remembrance,  information  and  belief, 
full,  true,  direct,  and  perfect  answer  make  to*  all  and  singular  the  prem- 
ises, and  more  particularly  whether,  &c. 

And  that  it  may  be  declared  that  your  orator,  as  such  devisee  of  the 
said  G.  H.  as  aforesaid  is  entitled  to  r|vive  the  said  suit  and  proceed- 
ings so  become  abated  as  aforesaid  and  to  have  the  benefit  thereof;  and 
that  the  said  suit  and  proceedings  may  be  decreed  to  stand  and  be  re- 
vived accordingly  and  to  be  in  the  same  plight  and  condition  as  they 
were  in.  at  the  time  of  the  said  abatement;  and  that  your  orator  may 
have  the  same  relief  against  the  said  defendant  C.  D.  as  the  said  G.  H. 
would  be  entitled  to,  if  he  were  still  living ;  and  if  necessary  for  that 
purpose,  that  the  said  will  of  the  said  G.  H.  may  be  established  ;  $md 
that  your  orator  may  have  such  further,  <fcc.  [Prayer for  subpoena  against 
C.  D.  and  J.  H.] 
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CHAP.  IV. 

BILLS  IN  THE  NATURE  OF  SUPPLEMENTAL  BILLS. 

No.  314. 

Original  bill  in  the  nature  of  a  supplemental  bill{a) 

See  Vol.  I.,  pp.  84,  85. 

[Commence  as  No.  1.]  Complaining,  show  unto  your  honor  your 
orator  A.  B.  of,  &c.  That  [state  the  giving  of  a  mortg^e  to  W.  D. 
by  defendant  C  £>.,  the  non-payment  of  the  money,  that  mortgage  be- 
came  absolute,  and  mortgagee  entered  iiito  possession.  State  also  amount 
due  at  time  of  filing  original  bill] 

And  your  orator  further  showeth  unto  your  honor,  that  on  the 

day  of ,  the  said  W.  D.  exhibited  his  original  bill  of  complaint  in 

this  honorable  court  against  the  said  0.  D.  as  defendant  thereto,  thereby 
stating  the  matters  and  things  herein  before  stated,  and  praying  that  an 
account  might  be  taken  by  and  under  the  direction  and  decree  of  this 
honorable  court,  of  what  was  due  to  him  for  principal  and  interest  on 
bis  said  mortgage,  and  that  the  said  C.  D.  might  be  decreed  to  pay  to 
him,  the  said  W.  D.,  or  as  he  should  direct,  the  amount  of  what  should 
be  so  found  due  to  him,  together  with  the  costs  of  that  suit,  by  a  ^short 
day  to  be  appointed  for  that  purpose  by  this  honorable  court,  the  said 
W.  D.  being  ready  and  willing,  and  thereby  offering,  upon  such  pay- 
ment being  made,  to  reconvey  the  said  messuage  and  hefeditamenls  to 
the  said  C.  D.,  or  as  he  should  direct ;  or  that  in  default  of  such  pay- 
ment being  made  [ustial  prayer  for  strict  foreclosure.] 

And  your  orator  further  showeth  that  the  said  C.  D.,  being  duly 
served  with  process,  appeared  to  the  said  bill  and  put  in  his  answer 
thereto,  to  which  the  said  W.  D.  replied,  and  that  the  said  cause  being  at* 
issue,  witnesses  were  examined  on  both  sides  and  the  proofs  closed ;  as 
by  such  bill,  answer  and  proceedings  now  remaining  as  of  record  in  this 
honorable  court,  reference  being  thereto  had,  will  more  fully  appear. 

And  your  orator  further  sheweth  that  before  any  further  proceedings 
were  had  in  the  said  cause,  and  on  or  about,  d&c,  the  said  W.  D.  did 
present  a  petition  to  the  district  court  of  the  United  States   for  the 


(a)  By  the  assignees  of  a  sole  complainant  who  became  bankrupt  pendente  lite. 
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northern  district  of  New-York,  praying  for  the  benefit  of  the  act  entitled 
« An  act  to  establish  a  uniform  system  of  bankruptcy  throughout  the 
United  States,"  passed  August  19, 1841.  And  such  proceedings  were 
thereupon  had  that  afterwards,  that  is  to  say,  on,  &c.,  by  a  decree  of 
the  said  district  court,  the  said  W.  D«  was  declared  a  bankrupt  pursuant 
to  the  act  aforesaid  ',  by  virtue  of  which  decree  all  the  property,  effects, 
and  rights  of  property  of  the  said  W-  D.  became  divested  out  of  him 
and  vested  in  your  orator  as  the  official  or  general  assignee  in  bankrupt- 
cy appointed  and  designated  under  the  rules  and  regulations  of  the  said 
district  court,  [or  in  your  orator  who  was  appointed  by  the  said  district 
court  assignee  of  the  said  bankrupt.]  As  by  the  said  petition,  decree,  and 
other  proceedings  now  remaining  as  of  record  in  the  said  district  court, 
reference  being  thereto  had,  will  more  fully  appear* 

And  your  orator  further  sheweth  that  as  such  assignee  in  bankruptcy 
he  has  entered  into  possession,  or  into  the  receipt  of  the  rents  and  profits 
of  the  said  mortgaged  premises. 

And  your  orator,  charges  that  by  virtue  of  his  said  appointment,  he 

has  become  entitled  to  the  Said  sum  of  $ so  due  and  owing  for 

principal  and  interest  as  aforesaid,  or  to  such  other  sum  as  shall  he  found 
to  be  now  due  and  owing  for  principal  and  interest  on  the  said  mortgage. 

And  your  orator  charges  that  by  the  said  bankruptcy  of  the  said  W. 
D.  the  said  suit  so  instituted  by  him  has  become  defective,  but  that  your 
orator,  as  such  his  assignee  as  aforesaid,  is  entitled  to  have  the  benefit 
of  such  suit  and  of  the  proceedings  therein,  and  to  prosecute  the  same 
against  the  said  C  D.  from  the  period  when  it  so  became  defective  as 
aforesaid,  and  that  for  that  purpose  this  his  bill  ought  to  be  taken  as 
:supplemental  to  the  said  bill  of  the  said  W.  D. 

To  the  end  therefore,  that  the  said  defendant  may,  if  he  can,  show 
why  your  orator  should  not  have  the  relief  hereby  prayed,  and  may  upon 
his  corporal  oath,  according  to  the  best  and  utmost  of  his  knowledge, 
Temembrance,  information  and  belief^  full,  true,  direct,  and  perfect  an- 
swer make  to  all  and  singular  the  premises,  and  more  particularly 
'whether,  d&c.  And  that  it  may  be  declared  that  your  orator,  as  such  as- 
signee as  aforesaid,  is  entitled  to  have  the  benefit  of  the  said  original  suit 
and  of  the  proceedings  therein ;  and  that  your  orator  may  be  at  liberty 
to  prosecute  the  same  against  the  said  defendant  from  the  period  when 
the  said  original  suit  so  became  defective  by  the  bankruptcy  of  the  said 
W.  D.  as  aforesaid ;  and  that  for  that  purpose  this  bill  may  be  taken  as 
supplemental  to  the  said  bill  of  the  said  W.  D. ;  and  that  your  orator 
may  have  the  same  relief  against  the  said  defendant  as  the  said  W.  D. 
might  have  had  if  he  had  not  become  bankrupt ;  and  that  your  orator 
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may  have  such  other  and  further,  &c.  [prayer  for subpoBna  against  de- 
fendant.] 

(See  White  on  Sup.  &  Rev.  279.) 


No.  315. 

Bill  to  carry  decree  into  execution. 
See  ante,  p.  86. 

[Commence  as  in  No.  1.]    Complainiag  showeth  unto  your  honor 

your  orator  A.  B.,  of  &c.  that  your  orator,  on  or  about ^  filed  his 

bill  of  complaint  in  this  honorable  court  against  C.  D.,  stating  [set  out 
substance  of  a  bill  for  partition]  and  praying  [set  out  prayer  verbatim.] 

And  yourorator  further  showeth,'that  process  of  subpoena  being  served 
upon  the  said  defendant,  he  appeared  to  the  said  bill  and  put  in  his  an* 
swer  thereto,  to  which  a  replication  was  filed.  And  the  said  cause  be- 
ing at  issue,  the  same  came  on  to  be  heard  before  your  honor  on  or  about 

,  when  a  decree  was  made  by  your  honor  directing  that  a  commis* 

sion  slioitld  issue  to  certain  commissioners  to  be  therein  named,  to  make 
partition  of  the  estate  in  question,  and  thai  the  said  estate  was  to  be  di- 
vided aud  separated,  and  one  third  part  thereof  set  out  in  severalty  and 
declared  to  belong  to  the  said  E.  B.  and  his  heirs ;  and  the  remaining 
two  third  parts  thereof^  declared  to  belong  absolutely  to  your  orator,  to 
be  held  in  severalty  by  him^  and  the  respective  parties  were  decreed  to 
convey  their  several  shares  to  each  other,  to  hold  in  severalty  according 
to  their  respective  undivided  shares  thereof;  and  that  it  should  be  refer- 
red to  P.  G.,  one  of  the  masters  of  this  court  residing  in  the  county  of 

to  settle   the  conveyances,  in  case  the  parties^  differed  about  the 

same ;  as  by  the  said  proceedings  and  decree  now  remaining  as  of  record 
in  this  honorable  court,  reference  being  thereunto  had,  will  more  fully 
appear. 

And  your  honor  further  sheweth  unto  your  honor,  that  the  commis- 
sion awarded  by  the  said  decree  never  issued,  on  account  of  the  said 
E.  B.  going  abroad,  and  being,  until  lately,  out  of  the  jurisdiction  of 
this  honorable  court ;  but  the  said  E.  B.  having  now  returned,  and  the 
inconvenience  mentioned  in  your  orator's  former  bill  still  existing,  your 
orator  is  desirous  of  having  the  said  decree  forthwith  carried  into  execu- 
tion, but  from  the  great  length  of  time  which  has  elapsed,  and  the  refu- 
sal of  the  said  C.  D.  to  concur  therein,  your  orator  is  advised  the  same 
cannot  be  done  without  the  assistance  of  the  honorable  court. 

To  the  end  therefore  that  the  said  C.  D.  may  upon  his  corporal  oath 
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[interrogatories  in  usual  form.]  And  that  the  said  decree  may  be  di- 
rected to  be  forthwith  carried  specifically  into  execution  ;  and  the  said 
C.  D.  ordered  to  do  and  concur  in  all  necessary  acts  for  that  purpose. 
May  it  please  d&c.  [prayer  for  subpoena  against  defendatit,  as  in  No.  I.] 


No.  316. 

Plea  to  bill  to  carry  decree  into  execution. 

In  Chancery. 
Before  the  Chancellor. 

The  plea  of  0.  D.  defendant,  to  the  bill  of  cora- 
^  plaint  of  A.  B.  complainant. 

This  defendant  [as  in  No.  78  to  the  (t),]  he  is  advised  that  the  com- 
plainant by  his  bill,  claims  to  be  entitled  to  divers  lands  in  his  said  bill 
mentioned,  for  the  term  of  his  life,  by  virtue  of  the  last  will  and  testa- 
ment of  A.  B.,  in  the  said  bill  mentioned,  to  bear  date  the day  of 

,  and  prays  that  he  may  have  the  benefit  of  a  certain  decree  of  this 

honorable  court,  made  in  a  cause  wherein  the  said  A.  B.  was  complain- 
ant, and  this  defendant  was  defendant,  and  that  such  decree  may  be  car- 
ried into  execution  ;  to  which  bill  this  defendant  doth  plead,  and  for 
plea  saith,  that  the  will  of  the  said  A.  B.,  in  the  complainant's  bill  men- 
tioned, was  not  duly  executed  and  attested,  so  as  to  pass  real  estates, 
and  therefore  the  lands  therein,  and  in  the  said  complainant's  said  bill 
mentioned,  descended  to  E.  D.,  of  <fcc.,  as  the  heir  at  law  of  the  said  A. 
B.  ;  wherefore  this  defendant  is  advised  that  the  complainant  is  not  en- 
titled to  have  the  benefit  of  the  decree,  or  to  have  the  same  carried  into 
execution  ;  and  this  defendant  demands  the  judgment  of  this  honorable 
court,  whether  he  shall  be  compelled  to  make  any  further  or  other  an- 
swer to  the  said  bill,  or  any  of  the  matters  and  things  therein  contained, 
and  prays  to  be  hence  dismissed,  with  his  reasonable  costs  in  this  behalf 
sustained. 
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CHAP.     V. 

BILLS  OP  REVIVOR  AND  SUPPLEMENT. 

No.  317. 

Form  of  bill. 

[Commence  as  in  No.  1.]  Complaining,  sheweth  unto  yonr  honor, 
your  orator  A.  B.,  of  <fcc.  That  yonr  orator  did  on  or  about ,  exhi- 
bit his  original  bill  of  complaint  in  this  honorable  court,  against  C.  D., 
of  &c.,  thereby  [set  forth  so  much  of  the  bill  with  the  prayer,  cls  may  be 
necessary]  and  the  said  C.  D.,  being  duly  served  with  process  of  sub- 
poena for  that  purpose,  appeared  and  put  in  his  answer  thereto,  and  your 
orator  having  replied  thereto,  witnesses  were  examined  in  said  cause,  on 
both  sides  ;  as  by  the  said  pleadings  and  other  proceedings  in  the  said 
cause,  now  remaining  as  of  record  in  this  honorable  court,  reference  be^ 
ing  thereunto  had,  will  more  fully  appear. 

And  your  orator  further   showeth  unto  your  honor,  that  before  any 

further  proceedings  were  had  in  the  said  cause,  and  on  or  about  the 

the  said  C.  D.  departed  this  life,  without  issue,  leaving  G.  H.,  of  6cc^  a 
defendant  herein  after  named,  his  heir  at  law ;  and  the  said  suit,  and  the 
proceedings  therein  having  become  abated  by  the  death  of  the  said  C.  D*, 
your  orator,  as  he  is  advised,  is  entitled  to  have  the  same  revived  against 
the  said  G.  H.,  as  the  heir  of  the  said  C.  D.,  and  restored  to  the  same 
condition  in  which  they  were  at  the  time  of  his  death. 

And  your  orator,  by  way  of  supplement  sheweth  unto  your  honor,  that 
the  said  C.  D.  in  his  lifetime,  duly  made  and  published  his  last  will  and 
testament  in  writing,  in  such  manner  as  is  by  law  required  for  passing 
real  estates,  bearing  date,  d&c.  and  thereby  devised  all  his  real  estate  to 
J.  T.  and  G.  M.,  and  their  heirs  forever ;  as  in  and  by  the  said  last  will 
and  testament,  reference  being  thereto  had,  will  more  fully  appear. 

And  your  orator  furtlier  showeth,  that  the  said  C.  D.  departed  this 
life,  at  the  time  above  specified,  without  having  altered  or  revoked  his 
said  will ;  and  that  the  said  J.  T.  and  G.  M.,  respectively  claim  to  be 
interested  in  the  said  messuages,  lands  and  tenements,  by  virtue  of  the 
said  will ;  and  therefore  your  orator  is,  as  he  is  advised,  entitled  to  the 
benefit  of  the  said  suit  against  them,  as  being,  or  claiming  to  be  so  inte- 
rested, and  to  the  like  relief  as  he  would  have  been  entitled  to  against 
the  Said  C.  D.,  if  he  were  still  living  ;  and  the  said  G.  H.,  as  such  heir 
at  law  as  aforesaid,  at  times  disputes  the  validity  of  the  said  will. 
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To  the  end  therefore,  that  the  said  suit  and  proceedings  so  abated  as 
aforesaid,  may  stand  revived  against  the  said  G.  II.,  as  heir  at  law  as 
aforesaid,  and  be  in  the  same  plight  and  condition  in  which  they  were  at 
the  time  of  the  death  of  the  said  C.  D.,  or  that  the  said  G.  H.  may  show 
good  cause  to  the  contrary  ;  and  that  the  said  G.  H.,  J.  T.,  and  G.  M., 
may  upon  their  several  and  respective  corporal  oaths,  full,  true,  and  per- 
fect answer  make  to  the  several  matters  aforesaid ;  and  more  especially 
that  they  may  answer  and  set  forth,  in  manner  aforesaid,  whether  the 
said  C.  D.  did  not,  before  his  death,  duly  make  and  publish  his  last  will 
and  testament  in  writing,  of  the  date,  or  to  the  purport  or  effect  afore- 
said, so  far  as  the  same  is  herein  before  set  forth,  or  of  any  other  date, 
or  to  such  or  some  other,  and  what  effect  ?  and  whether  they  respective- 
ly, or  one,  and  which  of  them,  do,  or  doth  not  claim  to  be  in  some,  and 
what  manner  interested  in  the  said  real  estates,  under  and  by  virtue  of 
the  said  will,  or  how  otherwise  ?  and  that  your  orator  may  have  the  be- 
nefit of  the  said  suit  and  the  proceedings  therein  against  the  said  J.  H., 
J.  T.  and  G.  M.,  who  claim  to  be  respectively  interested  as  aforesaid, 
and  such  relief  as,  if  the  said  C.  D.  were  still  living,  he  would  be  enti- 
tled to  against  him. 

May  it  please  your  honor  to  grant  unto  your  orator  the  people's  writ 
of  subpoena  to  revive  and  answer,  issuing  out  of  and  under  the  seal  of 
this  court,  to  be  directed  to  the  said  G.  H.,  thereby  commanding  him, 
at  a  certain  day,  and  under  a  certain  penalty  therein  to  be  inserted,  per- 
sonally to  be  and  appear  before  your  honor  in  this  honorable  court,  then 
and  there  to  answer  the  premises,  and  to  show  cause  if  he  can,  why  the 
said  suit  and  the  proceedings  therein  had,  should  not  stand  and  be  reviv- 
ed against  him,  and  be  in  the  same  plight  and  condition  as  the  same  were 
at  the  time  of  the  abatement  thereof;  and  further  to  stand  to,  and  abide, 
such  order  and  decree  in  the  premises,  as  to  your  honor  shall  seem  meet. 

And  may  it  please  your  honor  to  grant  unto  your  orator  the  people's 
writ  of  subpoena,  issuing  out  of,  and  under  the  seal  of  this  court,  direct- 
ed to  the  said  J.  T.  and  G.  M.,  thereby  commanding  them,  and  each  of 
them,  at  a  certain  day,  and  under  a  certain  penalty  therein  to  be  insert- 
ed, personally  to  be  and  appear  before  your  honor,  in  this  honorable 
court,  and  then  and  there,  full,  true'  direct,  and  perfect  answer  make  to 
all  and  singular  the  premises,  and  further  to  stand  to,  perform  and  abide 
such  order  and  decree  therein  as  to  your  honor  shall  seem  meet. 
And  your  orator,  (fcc. 
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CHAP.  VI. 

BILLS  OF  REVIEW.  *  * 

No.  318. 

Sill  of  review  for  errors  of  law: 
See  ante,  p.  91. 

[Commence  as  in  No.  1.]  Complaining,  showelh  unto  your  honor, 

your  orator  A.  B.,  of  <fcc.    That  on  or  about ,  C.  D.,  of  &c.  (the 

defendant  hereinafter  named,)  exhibited  his  bril  in  this  honorable  court,, 
against  your  orator,  and  thereby  set  forth,  that  [Insert  substaiice  of  ori- 
inal  bill,]  and  praying,  [set  out  prayer  verbaiim.]  And  your  orator  be- 
ing served  with  a  subpoena  for  that  purpose  appeared  and  put  in  his  an- 
swer to  the  said  bill,  to  the  elTect  following.  [Insert  substance  of  an- 
swer,] And  the  said  C.  D.  replied  to  the  sard  answer,  and  issue  having 
been  joined,  and  witnesses  examined,  and  the  proofs  closed,  the  said 

cause  was  brought  to  a  hearing  before  your  honor,  on  the day  of 

,  when  a  decree  was  pronounced  (*),  which  was  afterwards  settled 

and  entered  ;  by  which  it  was  ordered,  adjudged,  and  decreed,  that  [set 
forth  the  decree.] 

And  your  orator  further  shows  unto  your  honor,  that  the  said  decree 

has  since,  and  on  or  about  the day  of j  been  duly  signed  and 

enrolled  ;  whieh  said  decree  your  orator  insists  is  erroneous^  and  ought 
to  be  reviewed,  reversed,  and  set  aside  for  many  apparent  errors  and  im- 
perfections,  inasmuch  as  it  appears  by  your  orator's  answer,  [Here  in- 
sert the  apparent  errors.]  And  no  proof  being  made  thereof,  no  decree 
ought  to  have  been  made  or  grounded  thereon,  but  the  said  bill  ought  to 
have  been  dismissed,  for  the  reasons  aforesaid.  For  all  which  errors 
and  imperfections  in  the  said  decree,  appearing  on  the  face  thereof,  your 
orator  has  brought  this  his  bill  of  review,  to  be  relieved  in  the  premises. 

In  consideration  whereof,  and  inasmuch  as  such  errors  and  imperfec- 
tions appear  in  the  body  of  the  said  decree,  your  orator  hopes  that  the 
said  decree  will  be  reversed  and  set  aside,  and  no  further  proceedings 
had  thereon. 

To  the  end  therefore,  that  the  said  C.  D.,  [interrogatories  in  usual 
form,]  and  that  for  the  reasons  and  under  the  circumstances  aforesaid, 
the  said  decree  may  be  reviewed,  reversed,  and  set  aside,  and  no  further 
proceedings  taken  thereon. 

Blay  it  please,  &c.,  [prayer  for  subpoena  in  usual  form.] 

Vot.  IL  71 
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No.  319. 

Bill  of  review  on  discovert/  of  new  mat(er.{a) 

See  ante,  p.  92. 

[As  in  the  last  form  to  the  asterisk,  (*)]•  whereby  your  honor  de- 
creed that  your  orator's  title  to  the  premises  was  valid  and  effectual  j 
after  which  the  said  C.  D.  petitioned  your  honor  for  a  re-hearing,  and 
the  said  cause  was  accordingly  re-heard  and  a  decree  of  reversal  made 
by  yonr  honor,  on  the  ground  of  the  said  C.  1).  being  the  heir  at  law  of 
the  said  E.  F.  deceased  ;  and  which  said  decree  of  reversal  was  after, 
wards  duly  signed  and  enrolled  ;  as  by  the  said  decree  and  other  pro- 
ceedings now  remaining  filed  as  of  record  in  this  honorable  court,  refer- 
ence being  thereunto  had,  will  appear. , 

And  your  orator  showeth  unto  your  honor,  by  leave  of  this  honorable 
court  first  had  and  obtained  for  that  purpose,  by  way  of  supplement 
that  since  the  signing  and  enrolment  of  the  said  decree  of  reversal  your 
orator  has  discovered,  as  the  fact  is,  that  the  said  E.  F.  was,  in  his  life- 
time, seised  in  fee  of  and  in  the  hereditaments  and  premises  in  question 
in  the  said  cause,  and  that  the  said  E.  F.,  while  so  seised,  and  when  of 
sound  mind,  duly  made  and  published  his  last  will  and  testament  in 

writing,  bearing  date  on  or  about ,  which  was  executed  by  him 

and  attested  in  such  manner  as  by  law  is  required  for  passing  real  estate 
by  devise,  and  thereby  gave  and  devised  unto  the  said  J.  W.  his  heirs 
and  assigns  forever,  to  and  for  his  and  their  own  absolute  use  and  bene- 
fit, the  said  hereditaments  and  premises  in  question  in  the  said  cause 
(which  your  orator  claims  to  be  entitled  to  as  purchaser  thereof,  from 
the  said  J.  W.) 

And  your  orator  further  showeth  unto  your  honor  that  since  the  said 
decree  of  reversal  was  so  made,  signed,  and  enrolled  as  aforesaid,  and 

on  or  about the  said  C.  D.  departed  ihis  life  intestate,  leaving 

G.  H.  of,  &c.  (the  defendant  hereinafter  named)  his  heir  ift  law,  who, 
as  such,  claims  to  be  entitled  to  the  said  hereditaments  and  premises,  in 
exclusion  of  your  orator.  And  your  orator  is  advised  and  insists  that 
under  the  circumstances  aforesaid,  the  said  last  mentioned  decree,  in 
consequence  of  the  discovery  of  such  new  matter  as  aforesaid,  ought  to 


(a)  This  is  a  bill  of  review,  and  sop-  deceased  person  in  whose  favor,  as  h^ir 
plenoent,  and  revivor,  on  discovery  of  a  at  law,  a  decree  had  been  made.  It  is 
will,  against  the  real  representative  of  a     such  a  bill  as  is  mentioned  ante,  p.  98. 
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be  reviewed  and  reversed  ;  and  that  the  first  decree  declaring  your  ora- 
tor entitled  to  the  said  hereditaments  and  premises,  should  stand,  and 
be  established  and  confirmed,  and  for  effectuating  the  same,  the  said 
several  proceedings  which  became  abated  by  the  death  of  the  said  C,  D. 
should  stand  and  be  revived  against  the  said  G.  H.  as  his  heir  at  law. 

To  the  end,  therefore,  that  the  said  defendants  [u^ual  interrogatories.] 
And  that  the  said  suit  be  revived  against  the  said  G.  H.,  or  that  he 
may  show  ^ood  cause  to  the  contrary;  and  that  the  said  last  decree, 
and  all  proceedings  thereon  may  be  reviewed  and  reversed,  and  that  the 
said  first  mentioned  decree  may  stand  and  be  established  and  confirmed 
and  added  to,  by  the  said  will  being  declared  a  good  and  effectual  de- 
vise of  such  hereditaments  and  premises  as  aforesaid ;  and  that  the  said 
G.  H.  may  be  decreed  to  put  your  orator  into  possession  of  the  said 
hereditaments  and  premises,  and  in  the  same  situation  in  every  respect, 
as  far  as  circumstances  will  now  permit,  as  your  orator  would  have  been 
in  case  such  last  decree  had  never  been  pronounced  and  executed.  And 
that  your  orator  may  have  such  other,  &c. 

May  it  please  [prayer  o/subposna  to  revive  and  answer  as  in  No, 
316.] 


Na  320. 
Petition  for  leave  to  file  hill  of  review  for  errors  of  law. 

See  ante,  p.  95. 

\As  in  No.  310  to  the  asterisk,  (*)]  and  put  in  his  answer  thereto  ; 
to  which  a  replication  was  filed.  And  the  said  cause  being  at  issue 
witnesses  were  thereupon  examined  on  both  sides,  and  the  proofs  closed. 
And  that  the  said  cause  was  brought  to  a  hearing,  before  your  honor 

on ^  whereuj)on  a  decree  was  made  to  the  following  effect,  [set 

forth  substance  of  decree.] 

And  your  petitioner  further  shows  that  such  decree  has  since  been 
duly  enrolled  ;(•)  and  that  he  is  advised  that  the  said  decree  is  errone- 
ous and  ought  to  be  reviewed  and  reversed,  and  set  aside  for  mapy  ap- 
parent errors  and  imperfections,  among  which  are  the  following :  For 
that  [setfort^the  errors  complained  of]  For  all  which  errors  and  im- 
perfeclions  in  the  said  decree  appearing  on  the  face  thereof,  your  peti- 
tioner is  desirous  of  bringing  his  bill  of  review,  to  be  relieved  in  the 
premises. 

Your  petitioner  therefore  prays  that  leave  may  be  granted  to  him  to 
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file  a  bill  of  review  against  the  said  C.  D.  for  the  purpose  of  having 
the  said  decree  reviewed,  reversed,  and  set  aside.;  and  that  no  further 
proceedings  may  be  had  under  the  same. 
And  your  petitioner,  <fcc. 


No.  321. 
Petition  for  leave  to  file  bill  of  review  upon  discovery  of  new  matter. 

[As  is  last  form  to  the  asterisk  (•).]  And  your  petitioner  further 
showeth  that  since  the  time  of  pronouncing  the  said  decree,  your  peti- 
tioner both  discovered  new  matter  of  consequence  in  the  said  cause ; 
particularly  that  H.  M.,  deceased,  the  uncle  of  the  said  C.  D.,  of  whom 
the  said  C  D.  claims  to  be  sole  heir  at  law,  left  two  sons  and  a  daugh- 
ter him  surviving,  named  respectively,  <fec. ;  who  were  his  heirs  at  law ; 
and  that  such  86ns  and  daughter  are  still  alive  and  residing  at  (Stc,  which 
new  matter  your  petitioner  did  not  know,  and  could  not,  by  reasonable 
diligence  have  known,  so  as  to  make  use  thereof  ifi  the  said  cause,  pre- 
vious to  at  and  the  time  of  pronouncing  the  said  decree. 

Your  petitioner  therefore  prays  that  he  may  be  at  liberty  to  file  a  bill 
of  rec^riew  for  the  purpose  of  having  the  said  decree  reviewed,  reversed, 
and  set  aside ;  and  that  no  further  proceedings  may  be  had  under  the 
•same. 

And  your  petitioner,  &c. 


No.  322. 
Order  for  leave  to  file  bill  of  review. 

See  ante,  p.  96. 

At,  &c.  [as  in  No.  255.] 

\T%tle  of  cause,] 

On  reading  and  filing  the  petition  of  0.  D.,  theddendant,  praying  for 
leave  to  file  a  bill  of  review  in  this  cause,  on  motion  of  Mr.  W.  H.,  soli- 
citor for  said  defendant,  and  on  hearing  J.  E.,  of  counsel  for  the  com- 
plainant, in  opposition  thereto,  ordered  that  the  said  def(^dant,  on  giv- 
ing the  usual  security,  be  at  liberty  to  file  a  bill  of  review  touching  the 
■several  matters  in  the  said  petition  mentioned,  and  for  relief  in  the  prem- 
ises, as  he  may  be  advised. 
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No.  323. 
Plea.to  bill  of  review.     . 
See  ante,  p.  98, 

In  Chancery, 
Before  the  Chancellor. 

The  plea  of  C.  D.,  defendant,  to  the  bill  of 
review  of  A.  B.,  complainant. 
This  defendant,  [as  in  No.  78  to  the  (t),]  by  the  course  and  practice 
of  this  honorable  court,  no  decree  ought  to  be  reviewed  or  reversed,  by 
any  original  bill,  or  otherwise  than  by  bill  of  review  for  errors  apparent 
in  the  body  of  the.  decree,  or  upon  anew  matter  come  to  the  parties' 
knowledge  after  the  making  of  such  decree,  and  that  by  leave  of  the 
court  only^  wherefore  and  for  that  the  said  bill  of  review  doth  not  set 
forth  the  decree  truly,  but  alleges  new  and  foreign  matters  not  contained 
in  the  decree,  and  prays  process  generally  to  answer,  and  not  to  review, 
this  defendant  doth  plead  the  said  decree,  which  is  in  these  words  fol- 
lowing, viz :  set  forth  the  decree  verbatim,]  as  by  the  said  decree  now 
remaining  of  record  in  this  honorable  court  may  appear.  And  this  de- 
fendant demands  the  judgment  of  this  honorable  court,  whether  he  shall 
be  compelled  to  make  any  further  or  other  answer  to  the  said  bill  of  re- 
view, or  any  of  the  matters  and  things  therein  contained,  and  prays  to 
be  hence  dismissed  with  his  reasonable  costs  in  this  behalf  sustained. 


No.  324. 

Demurrer  to  bill  of  review. 

See  ante,  p.  99. 

In  Chancery, 
Before  the  Chancellor. 

The  demurrer  of  C.  D.  defendant,  to  the  bill 
of  review  of  A.  B,  complainant 
This  defendant  [as  in  No.  73  to  the  (t),]  that  by  the  constant  rules  of 
this  court,  no  bill  of  review  ought  to  be  admitted  to  alter  or  change 
matters  decreed,  only  for  error  in  law  appearing  in  tlie  body  of  the  de- 
cree, as  it  is  drawn  up  and  enrolled,  or  for  new  matter  arising  since  the 
decree,  or  such  matter  of  which  thp  complainant  in  the  bill  of  review 
could  not  have  notice  at  the  time  of  the  decree ;  but  this  defendant  is 
advised  that  the  matters  assigned  by  the  said  bill  of  review  for  cause 
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of  reversal  of  the  said  decree,  as  the  same  thereby  appear  by  said 
complainant's  bill^  are  neither  any  error  in  law  apparent  in  the  body  of 
this  decree,  nor  any  such  new  matter  as  foresaid,  but  a  misjudgment  in 
matters  of  form  only,  and  not  in  point  of  right ;  and  that  the  statement 
contained  in  the  said  bill  of  review  of  the  abatement  of  the  suit  before 
the  decree  passed,  is  merely  an  exception  in  point  of  form.  Wherefore 
[conclude  as  in  No.  73.] 


CHAP.  VII. 


BILLS  OF  DISCOVERY. 


No.  325. 

Form  of  bill. 

See  ante,  pp.  101,  104. 

[Commence  as  in  No.  1.]  Complaining,  showeth  unto  your  honor, 
your  orator  A.  B.,  of  &c.  That  your  orator  now  is  and  for  several  years 
past  has  been  seised  in  fee  of,  or  otherwise  well  entitled  to  all  those 
three  pieces  or  parcels  of  land  situate,  lying  and  being  [describing  them,] 

and  which  were,  in  the  year ,  purchased  by  your  orator  from  C.  D., 

then  of,  <fcc.  but  since  deceased,  who  by  certain  indentures  of  lease  and 

release,  bearing  date  the  respectively,   and  made   between    the 

said  C.  D.  of  the  one  pan,  and  your  orator  of  the  other  part,  for  the 
considerations  therein  mentioned,  duly  conveyed  the  same  to  your  ora- 
tor, his  heirs  and  assigns,  forever ;  as  by  the  said  indenture,  reference 
being  thereunto  had,  will  appear  ;  and  under  and  by  virtue  of  such  con- 
veyance your  orator  entered  into  and  upon  the  said  premises,  of  which 
he  has  ever  since  been,  and  now  is,  in  the  actual  possession,  and  your 
orator  hoped  to  have  continued  in  the  uninterrupted  enjoyment  thereof. 
But  now  so  it  is,  may  it  please  your  honor,  E.  D.,  of,  <fcc.  the  defen- 
dant hereinafter  named,  combining  and  confederating  [charge  of  confed- 
eracy as  in  No.  1,]  upon  the  decease  of  the  said  C.  D.,  obtained  pos- 
session of,  and  now  has,  in  his  custody  or  power,  all  the  title  deeds,  evi- 
dences and  writings  of  the  said  C.  D.,  which  not  only  relate  to  the  said 
premises  so  purchased  by  your  orator,  as  aforesaid,  but  also  to  other  estates 
formerly  belonging  to  the  said  C.  D.  and  which  upon  his  death  descend- 
ed to  and  became  vested  in  the  said  E.  D.,  as  his  heir  at  law.  And  the 
«aid  E.  D.  pretends  that  he  is  also  entitled  to  the  said  premises  so  pur- 


APPENDIX  OF  PRECEDENTS.  567     * 

chased  by  your  orator  as  aforesaid,  and  that  the  said  C.  p.  had  no 
power  to  dispose  thereof;  and  he  has  lately  brought  an  action  of  eject- 
ment in  the  supreme  court  of  this  state  against  your  orator,  in  order 
to  enforce  such  claim ;  whereas  your  orator  charges  that  the  said  E. 
D.  has  no  right  or  title  whatever  to  the  said  premises  so  purchased 
by  your  orator  from  the  said  C.  D.  as  aforesaid,  but  that  the  .said 
C.  D.  had  good  right  to  sell  and  dispose  thereof,  and  that  his  convey- 
ance of  the  said  premises  to  your  orator  was,  and  is  valid  and  effectual ; 
and  so  it  would  appear  if  the  said  E.  D.  would  discover  and  set  forth 
the  said  title  deeds,  evidences  and  writings  relative  thereto,  so  possessed 
by  him  as  aforesaid.  And  your  orator  charges  that  there  is,  or  are, 
some  outstanding  term  or  terms  of  years,  prior  to  your  orator's  said  con-  • 
veyance,  which  will  defeat  your  orator's  title  to  the  said  premises  at  law, 
but  the  said  E.  D.  refuses  to  discover  the  particulars  thereof  and  to  set 
forth  the  said  title  deeds,  evidences,  and  writings  relative  to  the  said 
premises  so  purchased  by  your  orator  as  aforesaid,  and  threatens  and  in- 
tends to  proceed  in  the  said  action,  without  making  such  discovery  as 
aforesaid,  unless  he  shall  be  restrained  therefrom  by  the  order  and  in- 
junction of  this  honorable  court,  as  your  orator  charges  he  ought  to  be, 
until  he  shall  have  so  done. 

In  tender  consideration  whereof,  and  forasmuch  as  your  orator   is 

remediless  in  the  premises  at  and  by  the  strict  rules  of  the  common  law 

^  and  cannot  have  a  complete  discovery  of  the  said  title-deeds,  evidences  and 

writings,  and  of  the  several  matters  aforesaid,  without  the  aid  of  a  court 

of  equity,  where^matters  of  this  sort  are  properly  cognizable. 

To  the  end  therefore,  that  the  said  E.  D.  and  his  confederates  [inter^ 
rogatories  as  in  No.  1.]  And  that  the  said  E.  D.  may  make  a  full  and 
true  disclosure  and  discovery  of  the  several  matters  aforesaid,  to  the  end 
that  your  orator  may  be  the  better  enabled  to  defend  the  said  ejectment ; 
and  that  in  the  meantime  and  until  the  said  E.  D.  shall  have  made  such 
discovery  as  aforesaid,  he  may  be  restrained,  by  the  order  and  injunc- 
tion of  this  honorable  court  from  further  proceedings  in  the  said  eject- 
ment, and  all  further  and  other  proceedings  at  law  whatsoever,  against 
your  orator,  touching  the  several  matters  aforesaid,  or  any  of  them. 

May  it  please  your  honor  [prayer  for  injunction  as  ante,  p.  359.] 
And  may  it  please  your  honor  to  grant  unto  your  orator  the  people's 
writ  of  subpoena  issuing  out  of  and  under  the  seal  of  this  honorable 
court  to  be  directed  to  the  said  E.  D.  commanding  him  by  a  certain  day 
and  under  a  certain  penalty  therein  to  be  inserted  to  be  and  appear  be- 
fore our  chancellor,  in  our  court  of  chancery,  then  and  there  to  answer 
the  premises. 

And  your  orator,  &c. 
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No.  326. 

Demurrer  to  bill  of  discovery ^  where  the  complainant  has  no  interest  in 

the  subject. 

See  ante,  pp.  109,  111. 

[As  in  No.  73  t&  the  (t)]  that  the  said  complainant  has  not  alleged, 
nor  does  it  appear  by  liis  said  bill,  that .  he  has  sued  out  execution  and 
actually  taken  out  sl  fieri  facias  on  his  said  judgment ;  and  that  until  he 
has  done  so,  the  goods  of  E.  F.  in  the  said  bill  named  are  not  bound  by 
the  said  judgment,  nor  the  said  complainant  entitled  to  a  discovery 
thereof.    Wherefore  [conclude  as  in  No.  73.] 


No.  327. 

Demurrer  to  bill  of  discovery  where  defendant  has  no  interest. 

See  ante,  pp.  109,  111. 

This  defendant  [as  in  No.  73  to  /Ae  (t)]  that  the  said  complainant 
has  not,  in  and  by  his  said  bill,  stated  or  shown  that  this  defendant  has 
or  pretends  to  have,  any  right,  title,  or  interest  in  the  matters  and  things 
complained  of  by  the  said  bill,  or  any  of  them,  or  any  right  on  the  part 
of  the  complainant  to  call  upon  this  defendant  In  a  court  of  equity,  for 
a  discovery  of  the  said  matters  and  things,  or  any  of  them.  And  that 
for  any  thing  that  appears  to  the  contrary  by  the  said  bill,  this  defen- 
dant may  be  examined  as  a  witness  in  this  suit.  Wherefore  \cBndude 
as  in  No,  73.] 


No.  328. 

Demurrer  to  bill  of  discovery  where  there  is  no  privity  of  title  between 

the  complaina?it  and  defendant. 

See  ante,  pp.  109,  111. 

The  defendant  [as  in  No.  73  to  the  (t)]  that  the  said  complainant 
hath  not,  by  his  said  bill,  shown  such  privity  of  title  between  him  and 
this  defendant,  or  shown  any  such  right  or  title  as  entitles  him,  in  a 
court  of  equity,  to  the  discovery  from  the  defendant  thereby  sought 
Wherefore  [conclude  as  in  No.  73.] 
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No.  329. 

Demurrer  to  bill  of  discovery  where  the  discovery,  if  obtained,  cannot 

be  material. 

See  ante,  pp.  109,  111. 

This  defendant  [as  in  No.  73  to  the  (t)]  that  the  said  complainant, 
in  and  by  his  said  bill,  seeks  a  discovery  of  the  several  proceedings 
therein  mentioned  to  have  taken  place  before  the  surrogate  of  the  coun- 
ty of relative  to  a  grant  of  administration  of  the  personal  estate  of 

E.  P.  deceased,  which  he  states  by  his  said  bill,  to  be  material  to  ena- 
ble him,  the  said  complainant,  as  the  son  and  heir  at  law  of  the  said 
E.  F.  deceased,  to  recover  possession,  by  an  action  at  law,  of  the  real 
estate  in  the  said  bill  particularly  described  as  in  the  possession  of  this 
defendant ;  but  this  defendant  is  advised  that  as  all  such  proceedings 
before  the  sai(l  surrogate  relate  only  to  the  personal  estate  of  the  said 
testator  they  cannot,  nor  can  any  of  them,  be  material  to  the  said  com^ 
plainant's  case,  or  aflFect  the  title  to  the  said  real  estates.  Wherefore 
[conclude  as  in  No.  73.] 


No.  330. 

Demurrer  to  bill  of  discovery  where  the  situation  of  the  defendant  ren^ 
ders  it  improper  for  a  court  of  equity  to  compel  a  discovery. 

See  ante,  pp.  109,  111. 

This  defendant  [as  in  No.  73  to  the  (t),]  that  the  said  complainant 
in  and  by  his  said  bill  seeks  to  discover  how  this  defendant  came  by  the 
possession  of  the  several  goods  therein  particularly  mentioned,  whether 
it  was  not  by  fraud,  violence,  contrivance,  or  other  means,  and  whether 

they  were  not  the  property  of ,  from  whom,' in  the  said  bill,  such 

goods  are  alleged  to  have  been  taken  by  this  defendant  and  others ;  but 
this  defendant  is  advised  that  any  discovery  of  the  manner  in  which  such 
goods  came  into  this  defendant's  possession,  would,  or  might,  subject 
this  defendant  to  fine,  or  corporal  punishment,  and  also  to  a  forfeiture 
of  the  said  goods.    Wherefore  [conclude  as  in  No.  73.] 

Vol.  IL  72 


570  APPENDIX  OF  PRECEDENTS. 


No.  331. 

PUa  to  a  bill  of  discovery  that  the  cotnplainant^s  C€ise  is  not  such  as 
entitles  a  court  of  equity  to  assume  jurisdiction. 

See  ante,  p.  111. 

This  defendant  [as  in  No.  78  to  the  (*),]  for  plea  to  so  much  and 
such  part  of  the  said  complainant's  bill  as  seeks  a  discovery  from  this 
defendant  of,  &c.,  this  defendant  doth  plead  thereto,  and  for  plea  saith 
that  long  before  the  said  complainant's  bill  was  filed  in  this  honorable 
court,  and  on  or  about  the  -^ day  of ,  the  said  complainant  com- 
menced a  suit  in  the court,  against  this  defendant   in  respect  of 

the  matters  as  to  which  a  discovery  is  sought  by  the  complainant's  bill, 
and  that  such  suit  is  still  depending  in  the  said  court,  which,  as  this  de- 
fendant avers,  is  a  court  of  competent  jurisdiction  to  afford  the  discovery 
which  the  said  complainant  seeks  by  his  said  bill.  I'herefore,  this  de- 
fendant avers  and  pleads  the  same  to  the  said  complainant's  bill,  and 
prays  the  judgment  of  this  honorable  court  whether  it  will  hold  plea 
upon  and  enforce  this  defendant  to  answer  the  said  complainant's  said 
bill,  for  the  cause  aforesaid. 


No.  332. 

Plea  to  bill  of  discovery  that  discovery  would  subject  defendant  to 

a  forfeiture. 
See  ante,  p.  1 13. 

This  defendant  [as  in  No.  78,}  as  to  so  much  of  the  said  complainant's 
bill  as  prays  that  this  defendant  may  discover  whether  this  defendant 
has  not  assigned  to  E.  F.,  in  the  complainant's  bill  mentioned,  this  de- 
fendant's right  and  interest  in  the  indenture  of  lease  in  the  said  bill  men- 
tioned, this  defendant  doth  plead  in  bar  of  such  discovery,  and  for  plea 
saith,  that  in  the  said  indenture  of  lease  is  contained  a  provision,  where- 
by it  is  declared  and  agreed  that  in  case  this  defendant  shall  assign  the 
benefit  of  the  said  lease,  or  in  any  manner  part  with  his  estate  or  interest 
in  the  same,  the  said  lease  shall  be  void.  And  this  defendant  further 
says  that  he  is  advised  and  believes  that  if  he  were  compelled  to  make 
the  discovery  of  the  said  matters  sought  by  the  said  bill,  such  discovery 
might  make  this  defendant  liable  to  a  forfeiture  of  the  said  lease. 
Wherefore  this  defendant  demands  the  judgment  of  this   honorable 
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court,  whether  he  should  be  compelled  to  make  any  further  answer  to 
so  much  of  the  said  bill  as  is  herein  before  pleaded  to,  and  prays  to  be 
hence  dismissed,  with  his  reasonable  costs  and  charges  in  this  behalf 
mo9t  wrongfully  sustained. 


No.  333. 

Plea  to  hillof  discovery  that  a  discovery  would  compel  defendant  ta  betray 

confidence  as  solicitor. 

See  ante,  p.  113. 

This  defendant,  by  protestation  <JI&c.,  as  to  so  much  of  the  said  bill  as 
prays  that  this  defendant  may  discover  whether,  &c.,  this  defendant  doth 
plead,  and  for  plea  saith,  that  this  defendant  hath  no  knowledge  of  the 
matters  concerning  which  a  discovery  is  so  prayed,  or  any  of  them,  except 
in  and  by  means  of  the  confidence  reposed  in  this  defendant  as  solicitor, 
employed  by  N.  B.  in  complainant's  bill  named.  Wherefore  [as  in  last 
form.] 


No.  334. 

Plea  to  bill  of  discovery,  that  the  complainant  has  no  interest,  having 

conveyed  away  the  premises. 

See  ante,  p^  113. 

These  defendants,  by  protestation,  &c.,and  for  plea  to  so  much  of  the 
complainant's  bill  as  seeks  to  compel  these  defendants  to  set  forth  and 
discover  their  respective  titles  in  and  to  the  lands  and  tenements  in  the 
bill  of  complaint  mentioned,  or  any  part  thereof,  say,  that  the  said  com- 
plainant hath  sold  and  conveyed  away  unto  E,  F.  of,  Sec.,  all  his  estate, 
title,  interest  or  claim  of  or  to  the  said  lands  and  tenements  in  his  said 
bill  of  complaint  mentioned.  Wherefore  these  defendants  are  advised 
that  the  complainant  has  no  interest  of,  in,  or  to  the  said  lands  and  ten- 
ements ;  and  they  therefore  pray  the  judgment  of  this  honorable  court 
whether  they  shall  be  compelled  to  make  any  further  or  other  answer  to 
the  said  bill  of  complaint  in  this  particular,  &c. 
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CHAP.    VIII. 

BILLS  OF  INTERPLEADER. 

No.  335. 
■    JFhrm  -of  bill. 

See  ante,  p.  130. 

[Commence  as  in  No.  1.]  Complaining,  showeth  unto  your  honor 
your  orator  A.  B.  of  &c.  That  some  time  in  ths  month  of  June,  1840^ 
your  orator  having  occasion  to  borrow  the  sum  of  $700,  applied  to  R.  P. 
of  &c.  to  lend  and  advance  him  the  same,  and  the  said  R.  P.  lent  and 
advanced  the  same  to  your  orator,  and  your  orator  gave  a  promissonr 

.note  for  the  said  sum  of  $700  to  the  said  R.  P.  bearing  date  the - 

day  of  June,  1840.  and  payable  six  months  after  date. 

And  your  orator  further  sheweth  unto  your  honor,  that  soon  after 
your  orator  had  borrowed  the  said  sum  of  $700  of  the  said  R,  P.  and 
had  given  him  the  said  note  for  the  same,  it  was  by  some  means  di^v- 
ered,  and  the  said  R.  P.  confessed  and  acknowledged,  as  the  truth  really 
was,  that  he  had  found  the  said  $700  which  he  so  lent  to  your  orator  hid 
under  the  floor,  or  in  some  other  part  of  an  old  farm-house,  at  which  the 
said  R.  P.  had  been  at  work,  and  which  house  had  for  many  years  been 
held  and  occupied  by  J.  W.  deceased  and  M.  his  wife  also  deceased  as 
tenants  to  W.  B.  — «*, «» 

And  your  orator  further  showeth,  that  ;aie  said  W.  B.,  as  owner  of  the 
said  house,  in  which  the  said  sum  of  money  was  found,  claimed  to  be 
enotled  thereto,  and  insisted  that  the  said  R.  P.  should  give  up  the  said 

""rtrL^r^  ^^^  **'  ^^  soreceived  from  your  orator  for  the  sa.d  sum 
pi  $700  lent  to  him,  and  that  your  orator  should  give  him  the  said  W  R 
a  fresh  security  for  the  san.e  ;  and  the  said  R.  P.,  conceiving  that  "he 
was  not.justly  entitled  to  the  said  sum  of  money,  agreed  to  gi^  up  the 
said  note  of  hand  to  your  orator,  and  that  your  orator  should  give  a  bond 
for  Uxe  same  to  the  said  W.  B.,  and  accordingly  .he  said  R  P.  did.  on 

or  about  Ae day  of  — ,  deliver  up  the  said  note  of  hand  to  ^our 

orator  to  be  cancelled,  and  the  same  was  cancelled  accordingly 

And  your  orator  further  showeth,  that  on  the  said day  of 

your  orator  entered  into  and  executed  a  hond  to  the  said  W  B  in  the 
penal  sum  of  $1400,  conditioned  for  the  payment  of  $700  and"  lawful 
mterest  for  the  same  at  the  t,me  therein  mentioned.    And  the  said  R  P 
wasandisoneof  the  subscribing  witnesses  to  thesaid  bond,  as  by  thesaid 
bond^  when  produced,  reference  being  thereunto  had,  w'ill  mU  f:;iy 
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And  ybnr  orator  further  showeth,  that  H.  W.  and  J.  W.,  who  are  the 
administrators  of  M.  W.,  their  late  mother,  deceased,  and  executors  of 
their  late  father.  J.  VV.,  deceased,  claim  to  be  entitled  to  the  said  sum 
of  $700,  and  iiave  given  notice  of  their  said  <:laim  to  your  orator ;  and 
in  support  of  such  claim  they  allege  that  the  said  farm-house  in  which 
the  said  $700  was  found,  was  several  years  ago  occupied  by  their  father, 
the  said  3.  W.,  «nd  the  said  M.  his  wife ;  and  during  such  time  the  said 
J.  W.,  his  wife,  or  one  of  them,  kept  or  concealed  the  said  money,  in  the 
said  house,  and  therefore  they  insist  that  the  said  $700  is  their  property, 
and  that  your  orator  ought  to  pay  the  same  to  them,  and  they  threaten 
to  bring  an  action  against  your  orator  if  he  pays  the  same  to  any  other 
person.    And  the  said  R.  P.  now  alleges  that  he  never  agreed  to  give 
his  right  in  the  said  sum  of  $700  and  interest,  to  the  said  W.  B.,  but  he 
alleges  that  he  was  imposed  on,  in  some  manner,  by  the  fiaid  W.  B.  in 
the  said  transactions,  and  therefore  the  said  R.  P.  claims  to*be  still  en- 
titled to  the  said  sum  of  $700,  and  insists  that  your  orator  is  still  liable 
to  pay  the  same  to  him,  and  threatens  to  bring  an  action  against  your 
orator  for  the  recovery  thereof. 

And  your  orator  further  showeth  unto  your  honor,  that  on  or  about 

the day  of last,  the  said  W.  B ,  although  he  has  no  other 

jright  to  the  said  money  than  as  landlord  of  the  said  house  where  it  -was 
found,  brought  an  action  against  your  orator,  in  the  supreme  court  of 
this  state,  upon  the  said  bond,  which  suit  is  not  yet  at  issue,  and  he 
threatens  to  proceed  to  judgment  therein,  and  to  sue  out  execution 
against  your  orator  for  the  said  sum.  of  $700  and  interest.  And  the  said 
H.  W.  and  J.  W.,  and  R.  P.  likewise  severally  threaten  and  intend  to 
bring:  actions  against  your  orator  for  the  recovery  of  the  said  sum  of 
$700  and  interest,  having  given  notice  to  your  orator  of  their  claims  to 
the  said  money,  and  insist  that  he  should  not  pay  the  same  but  to  each 
of  the  said  claimants. 

And  your  orator  further  showeth,  that  when  he  borrowed  the  said  money 
from  the  said  R.  P.,  as  aforesaid,  he  was  an  entire  stranger  to  the  circum- 
stance of  the  same  having  been  found  by  him  as  aforesaid;  and  your  orator 
by  reason  of  the  aforesaid  several  claims  to  the  said  sum  of  money,  does  not 
know  to  which  of  the  said  parties  he  can  safely  pay  the  same ;  but  he  is 
ready  and  hereby  offers  to  pay  the  same  into  this  honorable  court,  in  order 
that  the  said  several  parties  may  interplead  and  settle  their  claims  there- 
to among  themselves,  and  he  well  hoped  they  would  have  done  so.  But 
now  so  it  is,  may  it  please  your  honor,  that  the  said  R.  P.,  W.  B.,  H.  W. 
and  J.  W.,  combining  and  confederating,  &c.  [as  in  No.  1,]  the  said  de- 
fendants insisting  upon  your  orator's  paying  the  said  $700  and  interest^ 
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to  each  of  them,  and  each  of  them  threatens  to  bring  an  action  against 
him,  to  compel  him  to  do  so.  All  which  actings,  &c.  [as  in  No.  1.] 
And  your  orator,  under  the  /circumstances  aforesaid,  is  iu  danger  of  be- 
ing greatly  barrassed  on  account  of  the  said  sum  of  $700  and  interest, 
and  cannot  safely  pay  the  same  without  the  aid  of  this  honorable  court* 
And  your  orator  further  showeth,  that  this  his  bill  is  not  filed  in  col- 
lusion with,  or  at  the  instance  of,  either  of  the  said  defendants,  but 
merely  of  his  own  accord  for  relief  in  this  honorable  court,  upon  the  case 
above  stated  and  seth  forth. 

To  the  end  therefore,  that  the  said  defendants  may  upon  their  several 
and  respective  corporal  oaths ;  [interrogtitories  as  in  No.  1 ;]  and  that 
the  said  defendants  may  severally  set  forth  to  which  of  them  the  said 
sum  of  $700  and  interest,  doth  of  right  belong  and  is  payable,  and  how 
in  particular  they  make  out  their  claim  thereto  ;  and  that  the  said  defen- 
dants may 'interplead,  and  settle  and  adjust  their  said  demands  between 
themselves :  your  orator  being  willing  and  desirous,  and  agreeing,  that 
the  said  sum  of  $700  and  interest,  may  be  paid  to  such  of  them  to  whom 
the  same  shall,  in  the  judgment  of  this   honorable  court,  appear  of 
right  to  belong ;  and  that  your  orator  may  be  at  liberty  to  bring  and  pay, 
the  said  sum  of  $700  and  interest  into  this  honorable  court,  which  your 
orator  doth  hereby  offer  to  do,  for  the  benefit  of  such  of  the  said  defen-^ 
dants  who  shall  appear  to  be  entitled  thereto,  and  subject  to  the  further 
order  of  this  honorable  court ;  and  that  the  said  defendant  W.  B.,  may 
be  restrained  by  the  injunction  of  this  honorable  court,  from  proceeding 
against  your  orator  in  his  said  action  at  law  upon  the  said  bond,  and 
from  instituting  or  proceeding  in  any  new  or  other  action  at  law  upon 
such  bond,  and  may  deliver  the  same  to  your  orator  to  be  cancelled  ; 
and  that  all  the  said  defendants  may  be  restrained  from  commencing  any 
action  or  actions  against  your  orator,  for  the  recovery  of  the  said  $700 
and  interest,  or  touching  any  of  the  matters  or  things  aforesaid.    And 
that  your  orator  [pray  for  general  relief.] 

May  it  please  your  honor  to  grant  unto  your  orator  the  people's  writ 
of  injunction,  issuing  out  of,  and  under  the  seal  of  this  court,  directed  to 
the  said  R.  P.,  W.  B.,  H.  W.,  and  J.  W.,  their,  counsellors,  attorneys^ 
solicitors,  and  agents,  commanding  the  said  W.  B„  his  attorneys,  soli- 
citorsj  counsellors,  and  agents,  to  desist  and  refrain  from  proceeding  fur- 
ther against  your  orator  in  his  said  action  at  law  upon  the  said  bond, 
and  from  instituting  or  proceeding  in  any  new  or  other  action  at  law 
upon  such  bond ;  and  commanding  the  said  R.  P.,  H.  W.,  and  J.  W. 
to  desist  and  refrain  from  commencing  any  action  or  actions  against  your 
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orator  for  the  recovery  of  the  said  $700  and  interest,  or  touching  any 
of  the  matters  or  things  aforesaid. 

And  may  it  please  your  honor,  [prayer  for  process  of  subpoena,] 


No.  336. 

Order  for  injunction  on  bill  of  interpleader. 

See  ante,  p.  123. 

At,  &c.  [as  in  No,  265.] 
[Title  of  cause.] 

On  filing  bill  of  interpleader  in  this  cause  duly  verified^ 
and  an  affidavit  [or  containing  an  averment,]  of  non-collusion,  together 
with  the  certificate  of  P.  G.,  injunction  master  of  the  4th  circuit,  allow- 
ing an  injunction  pursuant  to  the  prayer  of  said  bill,  on  the  terms  specified 
in  such  certificate,  on  motion  of  J.  E.,  solicitor  for  the  complainant^ 
ordered  that  an  injunction  issue  pursuant,  to  the  prayer  of  said  bill,  upon 
the  complainant  paying  into  the  hands  of  the  register  of  this  court,  the 
sum  of  $500  mentioned  in  the  said  bill. 


No.  337. 

Demurrer  to  bill  of  interpleader  for  not  showing  any  claim  of  right  in 

defendant. 
See  ante,  p.  123. 

The  defendant,  [a^  in  No.  73,  to  the  (t).]  That  the  said  complainant 
has  not,  in  and  by  the  said  bill  of  interpleader,  shown  any  claim  or  right, 
title  or  interest  whatsoever,  in  this  defendant,  in,  or  to  the  said  estate 
called  A.,  in  the  said  bill  particularly  mentioned  and  described,  in  res- 
pect whereof  this  defendant  ought  to  be  compelled  to  interplead  with 
E.  F.,  in  the  said  bill  named,  and  the  other  defendant  thereto.  Where- 
fore, [conchide  as  in  No.  73.] 


No.  338. 

Demurrer  to  biU  of  interpleader, for  not  showing  any  right  in  complain- 
ant to  compel  defendants  to  interplead. 

See  ante,  p.  122. 

This  defendant,  [ds  in  No.  73  to  the  (t).]    That  the  said  complainant 
has  not,  in  and  by  his  said  bill,  shown  any  right  or  title  whatsoever,  to 
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compel  this  defendant  and  E.  F.  the  other  defendant  to  the  said  bill,  to 
interplead.    Wherefore,  [conclude  as  in  No.  73.] 


No.  339. 

The  like,  for  not  showing  a  claim  of  right  in  both  defendants. 

See  ante*  p.  122. 

\As  in  No.  73  to  the  (t),]  that  the  complainant,  by  his  said  bill,  seeks 
to  compel  this  defendant  and  E.  F.,  another  defendant  in  the  said  bill 
named,  to  interplead  touching  the  right  of  the  said  E.  P.  and  this  de- 
fendant, to  the  sum  of  $500  due  from  the  complainant  to  the  estate  of 
G.  H.  deceased,  when  it  appears  by  the  complainant^s  own  showing, 
in  his  said  bill,  that  he  is  indebted  to  the  estate  of  the  said  G.  H.  in  the 
sum  of  $600,  and  that  this  defendant  hath  alone  obtained  letters  of  ad- 
ministration of  the  personal  estate  of  the  said  G.  H.,  from  the  proper 
surrogate,  and  that  the  claim  of  the  said  E.  F.,  is  only  as  one  of  the 
next  of  kin  of  the  said  G.  H. ;  wherefore  the  defendant  saith  that  the 
complainant  has  not  shown  any  right  to  compel  this  defendant  and  the 
said  E.  F.  to  interplead  touching  the  matters  in  the  said  bill  mentioned ; 
and  he  demands  the  judgment,  &c.  [conclude  as  in  No.  73.] 


No.  340. 
The  like,  for  want  of  affidavit  of  non-collusion. 

See  ante,  p.  122. 

[As  in  No,  73  to  the  (t),]  that  although  the  said  complainant's  said 
bill  is,  on  the  face  thereof,  a  bill  of  interpleader,  and  prays  that  this  de- 
fendant and  the  other  defendants  thereto  may  interplead  together  con- 
cerning the  matters  therein  contained,  and  may  be  restrained  by  injunc- 
tion from  proceeding  at  law  against  the  complainant,  concerning  such 
matters,  yet  the  said  complainant  hath  not  annexed  to  his  said  bill  an 
affidavit,  nor  inserted  therein  an  averment,  that  he  doth  not  collude, 
concerning  such  matters,  with  any  of  the  defendants  thereto,  which  affi- 
davit of  averment,  according  to  the  rules  of  this  honorable  court,  as  this 
defendant  is  advised,  ought  to  have  been  made  and  annexed  to,  or  in- 
serted in,  the  said  bill.    Wherefore  [conclude  as  in  No.  73.J 
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No.  341. 

Plea  to  a  bill  of  interpleader. 

[As  in  JVb.  78  to  the  (t),]  he  is  advised  that  the  complaiuant^  by  his 
bill,  seeks  to  compel  this  defendant,  and  £.  F.,  another  defendant  to 
said  bill,  to  interplead  touching  the  sum  of  $500  in  his  said  bill  men- 
tioned to  have  been  due  from  the  complainant  to  the  personal  estate  of 
G.  H.,  deceased  ;  to  which  bill  this  defendant  doth  plead,  and  for  plea 
saith  that  the  said  G.  H.,  in  his  lifetime,  made  his  last  will  and  testa- 
ment and  appointed  this  defendant  sole  executor  thereof;  and  this  de- 
fendant hath,  since  his  death,  duly  proved  his  will  before  the  proper 
surrogate,  and  hath  obtained  letters  of  administration  of  the  personal 
estate  and  eflects  of  the  said  G.  H.,  to  be  granted  to  him  b^  such  surro- 
gate, as  the  executor  named  in  the  said  last  will  ;  and  therefore  this  de- 
fendant hath  alone  a  right  to  receive  the  said  sum  of  $500  from  the 
complainant,  and  to  give  him  effectual  discharge  for  the  same  ;  and  this 
defendant  doth  aver  that  the  title  of  the  said  E.  F.,  if  any  he  has,  to  the 
said  sum  of  $500,  is  by  virtue  of,  and  under  the  said  will  of  the  said  G.  H., 
and  as  a  specific  legacy  given  to  him  by  the  said  will.  Wherefore  this 
defendant  is  advised  the  complainant  has  no  right  to  compel  the  said  E. 
F.  and  this  defendant  to  interplead,  touching  the  said  sum  of  $500. 
And  this  defendant  demands  the  judgment,  &c.  [Conclude  as  in  No.  78.] 


No.  342. 

Notice  of  hearing  mi  bill  of  interpleader  where  facts  are  admitted  by  the 

answers. 

See  ante  p.  124. 

[T\tleof  cause.] 

Sir :  Take  notice  that  this  cause  will  be  brought 

to  a  hearing  upon  the  bill  of  interpleader,  and  upon  the  answers  and 

replication  filed  therein,  before  the  chancellor,   on  the day  of 

next,  at,  &;c.,  at  the  opening  of  the  court  on  that  day,  for  a 

decree  that  the  defendants  interplead  and  settle  the  matter  in  controvert 

sy  in  this  suit  between  themselves. 

Dated,  &c.  Yours,  &c., 

To  R.  S.,  Sol.  for  deft.  C.  D.         f 
and  W.  H.,  Sol.  for  deft-  E.  F.  J 

J.  E.,  Sol.  for  comp't. 

Vol.  II.  73 
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No.  343. 

Interlocutory  decree  on  bill  of  interpleader^  directing  a  reference. 

See  ante,  p.  134. 

At,  ice.  [as  in  No.  256.] 
[  Title  of  cause.] 

This  cause  having  been  this  day  brought  on  to  be 
heard  upon  the  bill  of  interpleader  filed  therein  upon  the  answers  of 
the  defendants,  and  the  replication  thereto ;  on  hearing  Mr.  J.  N.,  of 
counsel  for  the  complainant,  and  Mr.  H.  E.,  of  counsel  for  the  defen- 
dant C.  D.,  and  Mr.  W.  M.,  of  counsel  for  the  defendant  E.  F.,  it  is 
ordered,  adjudged,  and  decreed  that  the  said  bill  of  interpleader  is  prop- 
erly filed,  and  that  the  defendants  do  interplead  and  settle  the  matters 
in  controversy  in  this  suit  between  themselves ;  and  for  that  purpose  it 
is  ordered,  adjudged,  and  decreed  that  it  be  referred  to  one  of  the  mas- 
ters of  this  court  residing  in  Ihu  county  of ,  to  inquire  and  report 

which  of  the  said  defendants  is  entitled  to  the  fund  in  controversy  and 
which  has  been  deposited  with  the  register  of  this  court.  And  if  the 
said  master  shall  be  of  opinion  that  any  two  or  more  of  the  said  defen- 
dants are  equitably  entitled  to  share  in  the  same,  that  he  also  ascertain 
and  report  what  portion  of  the  fund  belongs  to  each.  And  it  is  further 
ordered  that  previous  to  the  examination  of  any  witnesses  before  the 
said  master,  either  of  the  parties  may  present  to  such  master,  on  oath,  a 
written  statement  of  his  claim  and  of  the  facts  and  circumstances  on 
which  it  is  founded ;  which  statement  shall  be  answered  on  oath  by  all 
the  other  defendants,  to  the  satisfaction  of  the  said  master,  and  with 
the  like  effect  as  if  such  answer  were  filed  to  a  bill  of  discovery.  And 
that  upon  such  reference  either  party  is  to  be  at  liberty  to  take  out  a 
summons  and  proceed  before  the  said  master  in  such  manner  as  such 
master  shall  direct ;  and  that  the  solicitor  of  each  defendant  have  notice 
of  all  proceedings  before  the  said  master,  of  which  notice  is  required  to 
be  given  by  the  practice  of  this  court.  And  it  is  further  ordered,  ad- 
judged, and  decreed  that  the  said  complainant  be  dismissed  with  his 
costs  of  this  suit  up  to  this  time,  to  be  taxed,  to  be  paid  out  of  the  said 
fund  in  court.  And  this  court  doth  reserve  the  consideration  of  all 
questions  of  costs  as  between  the  said  defendants,  and  all  other  questions 
and  directions,  until  the  coming  in  of  the  master's  report ;  but  with 
liberty  to  either  party  to  apply  for  such  other  instructioms  or  directions 
to  the  master  as  may  be  necessary  or  proper  pending  the  reference. 
{See  City  Bank  v.  Bangs,  2  Paige,  673 ;  Seaton  on  Decrees,  339.) 
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CHAP.    IX. 

CROSS  BILI^. 

No.  344. 

Form  of  bill.{a). 
See  ante,  p.  130. 

[Commence  as  in  No.  1.]  Complaiuing,  showeth  unto  your  honor, 
your  orator  A.  B.  of^  &c.  (administrator  of  all  and  singular  the  goods, 
chattels,  and  credits  which  were  of  R.  H«  late  of,  &;c.  deceased,  at  the 
time  of  his  death,  left  unadministered  by  M.  H.,  late  of,  &c,  in  her  life- 
time, now  deceased,  and  which  said  M.  H.,  in  her  lifetime,  and  at  the 
time  of  her  death,  was  administratrix  of  the  goods,  chattels,  rights,  and 
credits,  which  were  of  the  said  R.  H.,  deceased,  at  the  time  of  his 
death.)  That  J.  M.,  late  of,  &c.  deceased,  when  of  sound  mind,  duly 
made  his  last  will  and  testament  iu  writing,  and  thereby,  after  bequeath- 
ing several  pecuniary  legacies,  gave  the  residue  of  his  personal  estate 
and  effects,  subject  to  the  payment  of  his  debts,  to  his  daughter  H.,  then 
an  infant  under  the  age  of  twenty-one  years,  but  now  the  wife  of  J.  C. 
of,  &C.  (and  which  said  J.  C.  and  H.  his  wife,  are  two  of  the  defen- 
dants hereinafter  named,  and  thereby  appointed  R.  P.  of,  &,o,  (another 
defendant  hereinafter  named,)  and  the  said  R.  H.,  executors  of  his  said 
will ;  as  by  the  said  will,  reference  being  thereunto  had,  will  more  fully 
appear. 

And  your  orator  further  showeth  unto  your  ho;ior,  that  the  said  testa- 
tor died  on  or  about  the day  of without  altering  or  revoking 

his  said  will,  leaving  his  said  daughter  H.  him  surviving ;  and  upon,  or 
soon  after  his  decease,  the  said  R.  P.  and  R.  H.,  as  such  executors  as 
aforesaid,  duly  proved  the  said  will  before  the  proper  surrogate,  and 
the  said  R.  P.,  who  principally  acted  in  the  execution  of  the  said  will, 
(the  said  R.  H.  having  only  interfered  for  the  sake  of  conformity,)  un- 
der and  by  virtue  of  such  probate,  possessed  himself  of  a  considerable 
part  of  the  said  testator's  personal  estate  and  effects. 

And  your  orator  further  showeth  unto  your  honof ,  that  the  said  R.  H. 
departed  this  life  on  or  about ,  and  shortly  after  his  decease  letters 


(a)  By  an  administrator  de  bonis  non  executor;  and  for  an  aoooant  and  in- 

of  a  deceased  executor,  to  ha?e  a  gene-  demnity  from  the  said  00-executor  for 

ral  release  executed,  of  claims  on  the  what  was  received  by  him. 
aoadmiiustered  estate  of  such  deceased 
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of  admitiistratiou  were  duly  granted  to  the  said  M.  H.,  his  wife,  who 
died  on  or  about ;  and  after  her  decease  such  letters  of  administra- 
tion of  the  unadministered  personal  estate  of  the  said  R.  H.,  deceased 
as  aforesaid,  were  duly  granted  to  your  orator  by  the  proper  surrogate ; 
as  by  such  letters  of  administration,  reference  being  thereunto  had,  will 
appear. 

And  your  orator  further  showeth  unto  your  honor,  that  the  said  R.  H., 
previously  to  his  death,  accounted  for  and  paid  to  the  said  R.  P.,  as 
such  co-executor  as  aforesaid,  all  such  part  of  the  persotial  estate  of  the 
rsaid  testator  as  had  been  received  by  him,  the  said  R.  H.,  as  such  exe- 
cutor as  aforesaid,  and  no  part  of  such  personal  estate  remained  in  the 
hands  of  the  said  R.  H.  at  the  time  of  his  decease,  previously  whereto 
the  said  R.  H.  resided  in  the  country,  where  his  house  was  robbed,  and 
all  papers  relative  to  his  acts  as  such  executor  as  aforesaid,  and  for 
which  he  had  so  accounted  as  hereinbefore  mentioned,  were  stolen,  and 
have  never  hitherto  been  recovered. 

And  your  orator  further  showeth  unto  your  honor,  that  the  said  J.  C. 
and  H.  his  wife,  duly  intermarried  previously  to  the  said  H.  attaining 
the  said  age  of  twenty-one  years,  which  she  has  since  done ;  and  after 
that  period  the  said  R.  P.  duly  accounted  for  the  residue  of  the  said 
testator's  personal  estate  with  the  said  J.  C,  (who  in  right  of  the  said 
H.,  his  wife,  became  entitled  to  receive  the  same,)  and  thereupon  ob- 
tained a  general  release  from  the  said  J.  C,  and  H.  his  wife,  of  all  de- 
mands in  respect  thereof;  as  by  the  said  release,  reference  being  there- 
unto had,  will  appear.  And  your  orator  hoped,  under  the  circum- 
stances aforesaid,  he  would  not  have  been  called  upon  for  any  account 
of  the  administration  of  the  said  testator's  personal  estate.  But  now  so 
it  is,  may  it  please  your  honor,  the  said  J.  0.  and  H.  his  wife,  combin- 
ing and  confederating  [charge  confederacy  with  R,  P.  as  in  No.  1,  p. 
354,]  have  lately  filed  their  bill  in  this  honorable  court  against  your 
orator  as  such  representative  of  the  said  R.  H.  deceased,  as  aforesaid, 
for  an  account  of  the  personal  estate  of  the  said  testator  J.  M.  received 
by  the  said  R.  H.,  deceased,  in  his  lifetime,  as  such  executor  as  afore- 
said, thereby  praying  that  your  orator  may  be  decreed  to  pay  the  said 
J.  C,  in  right  of  his  wife,  what  upon  such  account,  shall  appear  to  be 
due  to  the  said  J.  C.^  in  right  of  the  said  H.  his  wife,  out  of  the  assets 
of  the  said  R.  H.  ;  and  to  which  said  bill  they  have  made  the  said  R. 
P.  a  defendant,  without  praying  any  account  or  relief  against  him* 
And  they  pretend  that  there  are  various  receipts  and  accounts  [particu' 
larizing  those  charged  in  the  original  bill]  of  the  said  R.  H.  deceased^ 
as  such  executor  as  aforesaid,  as  to  the  personal  estate  of  the  said  testa- 
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tor  which  remained  unaccounted  for  by  the  said  R.  H.  at  his  decease, 
and  which  ought  to  be  paid  by  your  orator.  Whereas,  your  orator 
charges  the  contrary  (hereof  to  be  true  [negativing  specifically  the  pre- 
tended receipts  and  accounts^  and  that  an  account  was  stated  and  a  set- 
tlement of  accounts  took  place  between  the  said  R.  H.,  previously  to 
his  death,  and  the  said  R.  P.,  and  that  an  account  has  likewise  been 
stated  and  settled  by  and  between  the  said  R.  P.  as  such  surviving  exe- 
cutor as  aforesaid,  and  the  said  J.  C,  in  right  of  the  said  H.  his  wife, 
since  she  attained  the  age  of  twenty-one  years  as  aforesaid ;  and  that 
no  demand  was  ever  made  on  the  personal  estate  of  the  said  R.  H.,  in 
respect  to  his  accounts,  until  lately,  when  the  loss  of  such  papers  as 
aforesaid  was  discovered,  and  of  which  loss  your  orator  charges  an  un- 
due advantage  is  intended  and  attempted  to  be  taken.  And  your  orator 
also  charges  that  the  said  R.  P.  abets  the  said  J.  C.  and  H.  his  wife,  in 
their  proceedings,  'and  refuses  to  indemnify  the  personal  estate  of  the 
said  R.  H.  in  respect  of  his  accounts  in  the  execution  of  the  will  of  the 
said  testator  J.  M.  so  accounted  for  by  him,  and  settled  with  the  said 
R.  P.  as  aforesaid  ;  and  the  said  R.  P.  also  refuses  to  inform  your  ora- 
tor what  he  knows  of  the  matters  aforesaid,  or  any  of  them,  and  al^so  de- 
nies such  statements  as  have  been  made  by  him  relative  thereto. 

All  which  actings  and  pretences  are  contrary  to  equity  and  good  con- 
science, and  tend  to  the  manifest  wrong,  iryury,  and  oppression  of  your 
orator.  In  tender  consideration  whereof,  and  forasmuch  as  your  orajj^r 
has  no  remedy  without  the  assistance  of  a  court  of  equity.  To  the  end 
therefore  [usual  interrogatories  as  i7i  No.  1.]  And  that  the  said  J.  C. 
and  H.  his  wife,  may  be  decreed  to  execute  to  your  orator,  as  such  ad- 
ministrator of  the  goods,  chattels,  and  credits  of  the  said  R.  H.  deceased, 
left  unadministered  by  the  said  M.  H.  also  deceased,  at  the  time  of  her 
death,  a  general  release  of  all  claims  and  demands  upon  such  unadminis- 
tered estate  and  eflfects  of  the  said  R.  H.  deceased  as  aforesaid,  in  re- 
spect of  all  the  accounts  of  the  said  R.  H.  in  the  execution  of  the  will 
of  the  said  testator  J.  M. :  or  that  an  account- may  be  taken  of  the  said 
personal  estate  of  the  said  testator  J.  M.,  received  by  the  said  R.  H., 
and  of  his  application  thereof;  your  orator  being  willing  and  hereby 
offering  to  pay  what,  (if  any  thing,)  shall  appear  to  be  due  on  the  bal- 
ance of  such  account ;  and  that  the  said  R.  P.  may  be  decreed  to  in- 
demnify the  estate  of  the  said  R.  H,,  and  your  orator,  as  such  adminis- 
trator thereof  as  aforesaid,  in  respect  of  such  part  thereof  as  the  said 
R.  H.  paid  to,  or  by  the  order,  or  for  the  use  of  the  said  R.  P. ;  or 
otherwise  10  account  for  and  pay  the  same  to  your  orator.  And  that 
the  said  J.  C.  aad  H.  his  wife,  may  be  decreed  to  pay  to  your  orator 
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his  costs  of  this  suit.  And  that  your  orator  may  have  such  farther  and 
other  relief  in  the  premises  as  to  your  honor  may  seem  meet,  and  the 
circumstances  of  this  case  require. 

May  it  please,  &c.  [prayer  of  process  ofsubpcena  as  in  No.  1.] 

And  your  orator,  d&c. 

[Usual  jurat] 

Certificate  of  counsel  to  stay  proceedings.    See  ante,  p.  134. 

I  certify  that  I  have  perused  the  within  cross  bill,  as  well  as  the  ori- 
ginal bill  filed  in  this  cause  ;  and  I  am  of  opinion  that  the  within  bill  is 
not  intended  for  delay,  and  that  a  stay  of  proceedings'  in  the  original 
suit  is  necessary  for  the  attainment  of  justice  in  the  cause. 

Dated,  &c. 

H.  S.,  Counsel. 


No.  345. 

Cross  bill  in  the  nature  of  a  plea  puis  darrein  continuance. 

See  ante,  p.  131. 

[Commence  as  in  No.  1.]  Complaining,  showeth  unto  your  honor, 
yOTir  orator  A.  B.,  of  &c.    That  0.  D.,  of  &c.,  the  defendant  hereinafter 

named,  on  or  about  the day  of ,  filed  his  bill  of  complaint  in 

this  honorable  court  against  your  orator,  thereby  praying ;  [state  the 
prayer  of  the  bill,]  and  your  orator  being  duly  served  with  process  of 
subpoena,  appeared  and  put  in  his  answer  thereto,  to  which  answer  the 
said  C.  D.  replied  ;  and  issue  being  thus  joined,  witnesses  were  examin- 
ed on  both  sides,  and  the  proofs  closed ;  whereupon  the  said  cause  was 
noticed  for  hearing  by  the  said  C.  D.,  before  your  honor,  as  by  the  said 
bill,  and  other  pleadings  and  proceedings  in  the  said  cause,  now  remain- 
ing filed  as  of  record  in  this  honorable  court,  reference  being  thereunto 
had,  will  more  fully  appear. 

And  your  orator  further  showeth  unto  your  honor,  that  the  said  cause 
has  not  yet  been  heard  ;  and  on  or  about ,  the  said  C.  D.,  by  a  cer- 
tain writing  of  release  bearing  date  the day  of ,  did  remise,  re- 
lease, and  forever  quit  claim  unto  your  orator,  his  heirs,  executors,  and 
administrators,  the  several  matters  and  things  complained  of  in  and  by 
the  said  bill  of  the  said  C.  D.,  and  in  question  in  the  said  suit,  and  each 
and  every  of  them,  and  of  all  sums  of  money  then  due  and  owing,  or 
thereafter  to  become  due  and  owing,  together  with  all,  and  all  manner 
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of  actions,  causes  of  action,  suits,  and  demands  whatsoever,  both  at  law 
and  in  equity,  or  otherwise  howsoever,  which  he  the  said  C.  D.  then  had, 
or  which  he  should,  or  might  at  any  time  or  times  thereafter  have,  claim, 
allege,  or  demand,  against  your  orator,  for,  or  by  reason  or  means  of  any 
matter,  cause,  or  thing  whatsoever,  from  the  beginning  of  the  wprld  to 
the  day  of  the  date  of  the  said  deed  or  writing  of  release  ;  as  by  the  said 
release,  reference  being  thereunto  had,  will  appear.  And  your  orator 
hoped  that  in  consequence  of  the  said  release,  the  said  C.  D.  would  not  have 
proceeded  in  the  said  suit  against  your  orator ;  but  the  said  C.  D.  combining 
and  confederating  [as  in  Ab.  1,]  notwithstanding  the  said  release,  threatens 
and  intends  to  proceed  in  the  said  suit,  and  to  bring  the  said  cause  on  for 
hearing  in  due  course  ;  and  he  pretends  that  no  such  release  was  ever 
executed  by  him,  or  if  so,  that  the  same  was  obtained  by  fraud  and  sur- 
prise, and  therefore  void.  Whereas  your  orator  charges  that  the  same 
was,  in  every  respect,  fairly  and  properly  obtained  by  your  orator,  and 
duly  executed  by  the  said  C.  D. 

And  your  orator  further  charges,  that  under  the  circumstances  afore- 
said, he  is  unable  to  put  the  said  release  in  issue,  or  to  use  the  same  as  a 
plea  in  bar  in  the  said  suit.  All  which  actings  and  pretences,  are  con- 
trary to  equity  and  good  conscience,  and  tend  to  the  injury  and  oppres- 
sion of  your  orator. 

In  tender  consideration  whereof,  and  forasmuch  as  your  orator  has  no 
remedy  without  the  assistance  of  a  court  of  equity.  ^ 

To  the  end  therefore,  [interrogatories  as  in  No.  1,]  and  that  the  said 
release  may  be  established  and  declared  by  this  honorable  court  a  suffi- 
cient bar  to  any  further  proceedings  by  the  said  C.  D.  in  the  said  suit ; 
and  that  the  bill  of  the  said  C.  D.  therein,  may,  under  the  circumstances, 
be  forthwith  dismissed  with  costs,  [and  for  genei'al  relief  as  in  No,  1.] 

May  it  please,  [prayer  for  subposna  as  in  No.  1.] 


No.  346. 
Notice  of  motion  for  order  to  stay  proceedings  in  original  suit. 

See  ante,  p.  134. 

A.  B.  ) 

V.     }  Original  Bill. 
C.D.^ 

CD.) 

V.     }  Cross  Bill. 
A.  B.  ^ 

Sir  :  Take  notice,  [as  in  No.  249,  to  the  (*),]  that  the  pro- 
ceedings in  the  original  suit  commenced  by  the  above  A.  B  be  stayed 
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until  the  said  A.  B.  shall  have  put  ia  his  answer  to  the  cross  bill,  filed 
against  him  by  C.  D.  And  for  such  further,  &c.,  [as  in  No.  249  ;] 
which  motion  will  be  founded  on  the  said  cross  bill,  and  the  [affidavits 
and]  certificate  of  counsel  thereto  annexed. 

Dated,  &c.  Yours,  &c. 

To  J.  E.,  Esq.,  SoPr*  for  A.  R  W.  H.,  Sol'r.  for  C.  D. 


No.  347. 
Order  to  stay  proceedings  in  original  suit. 

See  ante,  p.  134. 

At,  &c,  [as  in  No.  255.] 
[  Title  as  in  last  form.] 

On  reading  and  filing  the  cross  bill  of  C.  D.,  to 
the  bill  of  complaint  of  A.  B.,  and  the  affidavits  and  certificate  of  coun- 
sel thereto  annexed,  and  on  motion  of  W.  H.,  solicitor,  for  the  said  C. 
U.,  and  on  hearing  J.  E.,  of  counsel  for  the  said  A.  B.  in  opposition 
thereto,  it  is  ordered,  that  all  further  proceedings  in  the  original  suit 
commenced  by  the  said  A.  B.  against  the  said  C.  D.,  be  stayed  until  the 
said  A.  B.  shall  have  put  in  his  answer  to  the  cross  bill  filed  against  him 
by  the  said  C.  D. 


No.  348. 

Order  that  original  and  cross  bill  be  heard  together. 

See  ante,  p.  135. 

At,  &jC.  \a^  in  No.  255.] 
[  Title  as  in  No.  346.] 

On  reading  and  filing  affidavits,  showing  that  both 
the  above  causes  are  at  issue  and  ready  for  hearing,  and  on  motion  of  J. 
E.,  solicitor  for  C.  D.,  the  complainant  in  the  cross  bill,  ordered  that  the 
said  causes  be  brought  on  for  hearing  together  ;  provided  that  the  hear- 
ing upon  the  original  bill  shall  not  be  delayed  by  any  delay  or  neglect 
to  proceed  on  the  part  of  the  complainant  in  the  said  cross  bill. 
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CHAP.  X. 

BILL  TO  PERPETUATE  TESTIMONY. 

No.  349. 

Bill  to  perpetuate  the  testimony  of  witnesses  to  a  will. 

See  ante,  p.  140. 

[Commence  as  in  No.  1.]  Your  orator  A.  B.,  of  &c.  That  C.  D.,  late 
of  &c.,  deceased,  before,  and  at  the  time  of  making  his  will  hereinafter 
mentioned,  was  seised  in  fee  of  and  in,  divers  freehold  estates,  which  are 
hereinafter  particularly  mentioned  and  described ;  and  the  said  C.  D., 
being  so  seised  as  aforesaid,  and  being  of  sound  and  disposing  mind,  me- 
mory and  understanding,  duly  made  and  published  his  last  will  and  tes- 
tament in  writing,  bearing  date  the day  of ,  signed  by  him  the 

said  C.  D.,  and  attested  and  subscribed  in  his  presence  by  three  credible 
witnesses ;  and  which  said  will  with  the  attestation  thereof,  is  in  the 
words  and  figures  following,  that  is  to  say  :  [set  out  the  will  and  attes- 
tation clause  verbatim,]  as  by  the  said  will,  reference  being  thereunto 
had,  will  appear. 

And  your  orator  further  showeth  unto  your  honor,  that  the  said  C.  D. 
departed  this  life  on  or  about  the day  of ,  without  having  re- 
voked or  altered  his  said  will,  leaving  his  brother  E.  D.  of  &c.,  (the  de- 
fendant hereinafter  named,]  his  heir  at  law  ;  and  upon  the  death  of  the  said 
testator,  your  orator,  under  and  in  virtue  of  the  said  will  entered  upon 
and  took  possession  of  all  the  said  freehold  estates  thereby  devised  to 
your  orator  for  life,  and  your  orator  is  now  in  possession  thereof.  And 
your  orator  hoped  that  no  disputes  would  have  arisen  respecting  the  de- 
vises contained  in  the  said  will,  or  the  validity  thereof.  But  now  so  it 
is,  may  it  please  your  honor,  the  said  E.  D.  combining,  <fcc.  [charge  of 
confederacy  as  in  No,  1,]  and  contriving  how  to  deprive  your  orator  and 
his  issue  of  the  benefit  of  the  said  devise  made  in  their  favor,  pretends 
that  the  said  will  is  void  and  ineffectual ;  and  although  he  will  not  dis- 
pute the  validity  thereof  during  the  lives  of  the  subscribing  witnesses 
thereto,  yet  he  threatens  and  intends  so  to  do  when  they  are  dead,  so 
that  your  orator  may  be  deprived  of  their  testimony. 

And  your  orator  further  showeth  that  all  of  the  said  subscribing  wit- 
nesses are  upwards  of  seventy  years  of  age  and  in  feeble  health,  [or  are 
about  to  depart  from  this  state,]  and  that  your  orator  fears  the  testimo- 
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ny  of  the  said  witnesses  may  be  lost  by  their  death  [or  departure  from 
the  state\  before  the  cause  can  be  investigated  in  a  court  of  law. 

In  consideration  whereof,  and  for  as  much  as  your  orator  cannot  have 
the  subscribing  witnesses  to  the  said  will  examined,  in  order  to  perpet- 
uate their  testimony,  without  the  aid  of  a  court  of  equity ;  and  to  the 
end  [interrogcttories  as  in  No.  1.]  And  that  your  orator  may  be  at  lib- 
erty to  have  the  several  subscribing  witnesses  to  the  said  will  examined, 
and  that  your  orator,  if  necessary,  may  have  a  commission  or  commis- 
sions for  the  examination  of  the  said  subscribing  witnesses  to  the  said 
will,  to  the  end  that  their  testimony  may  be  preserved  and  perpetuated 
and  that  your  orator  may  be  at  liberty  to  read  and  make  use  of  the  same 
on  all  future  occasions,  as  he^  shall  be  advised. 

May  it  please,  &c.  [prayer  of  process  of  subpoena,  as  in  No.  1 — omit' 
ting  the  word  "  decree.^] 


CHAP.   XL 

BILL  TO  EXAMINE  WITNESSES  DE  BENE  ESSE. 

No.  350. 

Form  of  bill. 
Seo  ante,  p.  144. 

This  bill  is  similar  in  form  to  the  bill  to  perpetuate  testimony  (No. 
349,)  and  can  easily  be  framed  from  the  directions  in  the  text. 


No.  351. 
Demurrer  to  bill  to  examine  witnesses  de  bene  esse. 

See  ante,  p.  144. 

[As  in  No.  73  to  the  (t),]  that  the  said  complainant,  in  and  by  his 
said  bill,  claims  to  be  entitled  to  the  lands,  tenements  and  hereditaments 
therein  particularly  mentioned  and  described,  and  thereby  stated  to  be 
now  in  the  possession  of  this  defendant ;  and  the  said  complainant,  by 
his  said  bill  prays  that  he  may  be  at  liberty  to  examine,  perpetuate,  and 
preserve  the  testimony  of  certain  persons  therein  named,  as  to  his  title 
thereto ;  yet  the  said  complainant  has  not  stated,  nor  does  it  appear  in 
and  by  his  said  bill,  that  any  action  at  law  has  hitherto  been  brought  to 
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establish  his  right,  or  that  there  was  or  is,  any  impediment  to  any  such 
action  being  brought  by  the  said  complainant,  or  that  the  said  several 
persons  sought  to  be  examined  as  witnesses,  or  any  or  either  of  them, 
are  or  is  resident  abroad,  or  now  absent  or  about  to  depart  from  this  state ; 
nor  hath  the  said  complainant,  by  averment  in,  or  affidavit  annexed  to, 
the  said  bill,  made  oath  that  the  said  several  persons  sought  to  be  exam- 
ined, or  any  or  either  of  them,  are  or  is  sick,  or  old,  or  infirm,  or  any 
other  circumstance  which  renders  such  testimony  in  danger  of  being 
lost     Wherefore  [conclude  as  in  No.  73.J 


BOOK    V. 

|)rouelrinjj0  in  6ptttal  ^Mtz, 
CHAP.   I. 

SUITS  BY  JUDGMENT  CREDITORS, 

No.  362. 

Creditor's  bill. 
See  ante,  p.  163. 

In  Chancert. 

To  the  Chancellor  of  the  State  of  New-York. 

Complaining,  shows  unto  your  honor,  your  orator  A.  B.  of,  &c.,  that 
your  orator  heretofore,  to  wit,  in  the  term  of  July,  one  thousand  eight 
hundred  and  forty-two,  in  the  supreme  court  of  judicature  of  the  state  of 
New- York,  recovered  against  C.  D.,  defendant  in  this  suit,  the  sum  of 
five  hundred  and  fifty  dollars  and  fifty  cents,  for  the  damages  which 
your  orator  had  sustained  as  well  by  reason  of  the  not  performing  cer-. 
tain  promises  and  undertakings  made  by  the  said  defendant  as  for  the 
costs  and  charges  of  your  orator  by  him  about  his  suit  in  that  behalf  ex- 
pended, [or  a  certain  debt  of  Jive  hundred  dollars^  and  also  fifty  dollars 
and  fifty  cents  for  the  damages  which  your  orator  had  sustained  as  well 
by  reason  of  the  detaining  the  said  debt  as  for  his  costs  and  charges  by 
him  about  his  suit  in  that  behalf  expended,] 

And  your  orator  further  shows  unto  your  honor,  that  on  the  first  day 
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of  October,  one  thousand  eight  hundred  and  forty-two,  for  the  purpose 
of  obtaining  satisfaction  of  the  said  judgment,  he  sued  and  prosecuted 
out  of  the  said  supreme  court  of  judicature,  a  writ  of  the  people,  called 
a  [testatum]  fieri  facias,  directed  to  the  sheriff  of  the  county  of  Oneida, 
that  being  the  county  in  which  said  defendant  resided  at  the  time  of  the 
issuing  of  said  writ ;  by  which  said  writ,  the  said  sheriff  was  commanded 
that  of  the  goods  and  chattels  of  the  said  defendant,  within  his  bailiwick, 
he  should  cause  to  be  made  the  said  sum  of  five  hundred  and  fifty  dol- 
lars and  fifty  cents,  which  your  orator  in  the  said  supreme  court  of  judi- 
cature so  recovered  against  the  said  defendant;  and  if  sufficient  goods 
and  chattels  of  the  said  defendant  could  not  be  found  in  his  bailiwick, 
and  then,  and  in  that  case,  he  should  cause  the  [debt  and]  damages  afore- 
said to  be  made  of  the  lands  and  tenements,  real  estate  and  chattels  real 
whereof  the  said  defendant  was  seized  on  the  said  tenth  day  of  July,  one 
thousand  eight  hundred  and  forty-two,  on  which  day  the  said  judgment 
was  docketed  in  the  clerk's  office  of  the  said  county,  or  at  any  time  af- 
terwards, in  whose  ever  hands  the  same  might  be :  And  that  he  should 
have  those  moneys  before  the  said  justices  of  the  said  supreme  court, 
sixty  days  after  the  receipt  of  said  writ  by  him,  the  said  sheriff,  to  ren- 
der unto  your  orator  for  the  [debt  and]  damages  aforesaid,  and  that  he 
should  have  then  and  there  that  writ. 

And  your  orator  farther  shows  unto  your  honor  that  the  said  writ  of 
[testatum]  fieri  facias,  before  the  delivery  thereof  to  the  said  sheriff  of 
the  said  county  of  Oneida,  as  hereinafter  mentioned,  was  duly  endorsed 
with  a  direction  for  the  said  sheriff  to  levy  for  five  hundred  and  fifty 
dollars  and  fifty  cents,  with  interest  from  the  said  tenth  day  of  July,  one 
thousand  eight  hundred  and  forty-two,  besides  sheriff's  fees,  and  was  de- 
livered to  the  said  sheriff  of  the  county  of  Oneida,  to  be  executed  in  due 
form  of  law,  on  the  day  of  the  issuing  thereof  as  aforesaid. 

And  your  orator  farther  shows  unto  your  honor,  that  the  said  sheriflT 
of  the  county  of  Oneida,  at  or  after  the  expiration  of  the  time  therein 
limited  for  the  return  of  the  said  writ  of  fieri  facias,  returned  to  the  said 
writ,  that  the  said  defendant  had  no  goods  or  chattels,  lands  or  tene- 
ments, real  estate  or  chattels  real,  in  his  bailiwick,  whereon  to  levy  and 
satisfy  the  same,  or  any  part  thereof;  as  by  the  said  writ  and  the  retura 
of  the  said  sheriff  indorsed  thereon,  and  now  on  file  in  the  office  of  the 
clerk  of  the  supreme  court,  in  the  city  of  Utica,  more  fully  appears  and 
to  which  your  orator  prays  leave  to  refer,  should  it  be  necessary  so  to 
do.  The  above  facts  as  to  obtaining  said  judgment,  and  the  proceed- 
ings the  r3on,  your  orator  states  upon  the  information  of  his  said  at  tor- 
ney,  and  he  believes  the  same  to  be  true. 
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And  your  orator  farther  shows  unto  your  honor,  that  he  believes  and 
charges  that  there  js  now  actually  and  equitably  due  to  your  orator  upon 
the  aforesaid  judgment  the  sum  of  five  hundred  and  fifty  dollars  and  fifty 
cents,  together  with  the  interest  thereon  from  the  tenth  day  of  July,  one 
thousand  eight  hundred  and  forty-two,  over  and  above  all  claims  of  the 
said  defendant  against  the  same  by  way  of  offset  or  otherwise. 

And  your  orator  further  shows  unto  your  honor,  that  at  the  time  of 
the  recovery  of  the  judgment  above  mentioned,  against  tha  said  C.  D., 
he,  the  said  C.  D.,  was  and  for  several  years  previous  thereto  had  been, 
engaged  in  mercantile  business  at  the  city  of  Utica  aforesaid ;  and  that 
your  orator  is  informed  and  believes  that  in  the  course  of  the  said  mer- 
cantile business  of  the  said  defendant  divers  persons  became  indebted  to 
him,  to  a  large  amount,  and  that  the  said  defendant  has,  at  the  time  of 
filing  this  your  orator's  bill  of  complaint,  debts  due  to  him,  and  for 
which  he  holds  divers  securities  and  evidences,  to  a  lar^e  amount,  and  has 
divers  goods,  wares  and  merchandize,  or  other  articles  of  personal  prop- 
erty, which  belong  to  him,  or  in  which  he  is  in  some  way  or  manner 
beneficially  interested,  and  that  he  has  equitable  interests  and  things  in 
action  of  some  nature  or  kind,  which  might  and  ought  to  be  applied  to 
the  payment  of  your  orator's  said  judgment  against  him  the  said  de- 
fendant. 

And  your  orator  also  charges  that  the  said  defendant  is  the  owner  of, 
or  in  some  way  or  manner  beneficially  interested  in,  some  real  estate,  in 
this  or  some  other  «tate,  or  some  chattels  real  of  some  name  or  kind,  or 
some  contract  or  agreement  relating  to  real  estate,  or  the  rents,  issues, 
and  profits  of  some  real  estate ;  and  also  that  the  said  defendant  is  the 
owner  of,  or  in  some  way  beneficially  interested  in  the  stock  of  some 
company,  incorporated  or  unincorporated,  or  in  the  profits  of  some  com- 
pany or  copartnership ;  and  also  that  he  has  in  his  possession,  at  the  time 
of  the  filing  of  this  your  orator's  bill  of  complaint,  some  money  in  coin, 
or  bank  bills ;  or  that  he  has  money  deposited  in  some  bank  or  else- 
where, to  his  credit ;  or  that  he  has  money,  or  securities  for  the  pay- 
ment of  money,  held  by  some  other  person  in  trust  or  otherwise  for  his 
benefit. 

And  if  the  said  defendant  has  made  any  assignment  or  transfer  of  his 
property  or  efiects,  or  any  part  thereof,  your  orator  expressly  charges 
that  he  believes  such  assignment  or  transfer  is  merel)  colorable,  and 
made  with  a  view  of  protecting  the  property  or  efiects  of  the  said  de- 
fendant so  assigned,  and  placing  the  same  beyond  the  reach  of  your 
orator's  said  judgment,  and  enabling  the  said  defendant  to  control  and 
enjoy  the  same,  and  the  avails  thereof;  and  that  so  it  rould  appear,  if 
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the  said  defendant  would  state  and  set  forth  when  and  to  whom  such 
transfer  or  assignment  was  made,  and  what  was  the  amount  in  value,  of 
the  property  or  effects  so  assigned  or  transferred,  and  what  were  the 
terms  upon  which  such  transfer  or  assignment  was  made,  and  what  dis- 
position has  been  made  of  the  property  or  effects  so  assigned  or  trans- 
ferred, and  in  whose  possession  the  same  now  is,  or  what  has  been  done 
with  the  avails  thereof.  And  your  orator  claims  a  full  and  complete 
discovery  of  all  such  property,  effects  and  things  in  action,  belonging  to 
the  said  defendant,  and  of  all  trusts  whereby  any  property,  debts  or 
other  effects  are  held  for  the  use  or  benefit  of  the  said  defendant,  and  of 
every  assignment  or  transfer  which  the  said  defendant  has  made  of  his 
property,  debts  or  other  effects,  and  of  the  person  or  persons  to  whom 
such  assignment  or  transfer  has  been  made,  the  amount  and  value  of  the 
property,  debts  or  other  effects  so  assigned  or  transferred,  and  the  trusts 
or  other  conditions  upon  which  such  assignment  or  transfer  was  made, 
and  all  the  facts  and  circumstances  relating  thereto ;  and  particularly 
what  is  the  situation  of  the  property,  debts  or  other  effects  assigned  or 
transferred,  at  the  time  of  filing  this  your  orator's  bill  of  complaint. 

And  your  orator  farther  shows  unto  your  honor,  that  he  has  reason  to 
1)elieve,  and  does  believe  that  the  said  defendant  has  property,  debts, 
and  other  equitable  interests,  things  in  action,  or  effects,  of  the  value  of 
more  than  one  hundred  dollars,  exclusive  of  all  prior  just  claims  there- 
on,  and  which  your  orator  has  been  unable  to  reach  by  execution  on  said 
judgment  against  the  said  defendant,  and  that  this  your  orator's  bill  of 
complaint  is  not  exhibited  by  collusion  with  the  said  defendant  or  with 
any  other  person,  or  for  the  purpose  of  protecting  the  property  or  ef- 
fects of  the  said  defendant  against  the  claims  of  other  creditors,  but  for 
the  sole  and  only  purpose  of  compelling  payment  and  satisfaction  of  the 
judgment  so  as  aforesaid  recovered  by  your  orator  against  the  said  de- 
fendant. 

And  your  orator  well  hoped,  that  the  said  defendant  would  have  paid 
to  your  orator  the  amount  due  to  him,  on  his  said  judgment,  or  would 
have  applied  for  that  purpose  any  property,  money,  debts,  or  other 
equitable  interests  or  things  in  action  belonging  to  him,  or  in  which  he 
is  in  any  way  interested,  as  in  equity  and  good  conscience  he  ought  to 
have  done. 

But  now  so  it  is,  may  it  please  your  honor,  that  the  said  defen- 
dant, combining  and  confederating  with  divers  other  persons,  to  your 
orator  unknown,  but  whose  names,  when  discovered,  he  prays  may 
be  inserted  herein,  with  proper  and  apt  words  to  charge  them,  and 
contriving  how  to  injure  and  defraud  your  orator  in  the  premises,  ne- 
glects or  refuses  to  pay  the  amount  so  due  to  your  orator  on  his  said 
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judgment,  or  to  apply  for  that  purpose  any  property,  money,  dejbts,  or 
other  equitable  interests  or  things  in  action,  belonging  to  the  said  defen- 
dant ;  and  for  reason  whereof  the  said  defendant  set^  up  a  variety  of  un- 
founded pretences.    All  which  actings,  doings,  neglects  and  pretences, 
are  contrary  to  equity  and  good  conscience,  and  tend  to  the  manifest 
wrong  andinjury  of  your  orator  in  the  premises.  In  tender  consideration 
thereof,  and  forasmuch  as  your  orator  is  remediless  in  the  premises,  at 
and  by  the  direct  and  strict  rules  of  the  common  law,  and  cannot  have 
adequate  relief,  save  in  a  court  of  equity,  where  matters  of  this  and  a 
similar  nature  are  properly  cognizable  and  relievable.    To  the  end 
therefore,  that  the  said  defendant  and  his  confederates  when  discovered, 
may  upon  oath,  true,  direct  and  perfect  answer  make,  to  all  and  singular 
the  matters  and  things  herein  before  stated  and  charged,  as  fully  and  par- 
ticularly, as  if  the  same  were  here  again  repeated  and  he  thereto  dis- 
tinctly interrogated  paragraph  by  paragraph,  and  especially  that  he  may 
fully  set  forth  and  discover,  according  to  the  best  of  his  knowledge  and 
remembrance,  information  and  belief,  the  nature  and  situation,  amount 
and  value  of  all  the  property,  interests,  and  effects,  of  the  said  defendant, 
including  all  things  in  action,  of  whatever  nature  or  kind,  with  all  the 
particulars  relating  thereto,  and  that  he  may  answer  and  state  whether 
at  the  time  of  filing  this  your  orator's  bill  of  complaint,  he,  the  said  de- 
fendant, has  not  debts  due  to  him  to  a  considerable  amount ;  and  if  so, 
that  he  may  state  particularly  the  amount  of  such  debts  respectively, 
and  from  whom  the  same  are  due,  and  what  securities  are  held  therefor, 
and  also  that  he  may  state  which  and  what  amount  of  said  debts  are 
good  and  collectable,  and  what  amount  bad  or  doubtful ;  and  whether 
at  the  time  of  filing  this  your  orator's  bill  of  complaint,  he  has  not  some 
property,  real  or  personal,  in  law  or  equity,  belonging  to  him  or  held  in 
trust  for  him,  or  in  which  he  has  some  beneficial  interest  of  some  kind 
or  description,  and  if  so,  that  he  may  state  and  set  forth  a  full,  true,  and 
particular  account  thereof,  and  the  nature  and  value  of  his  interest  there- 
in ;  and  that  he  may  also  state  whether  he  has  not  money  of  some  kind  in 
his  possession,  or  under  his  control,  or  deposited  to  his  credit,  or  for  his 
use,  or  in  some  way  or  manner  held  for  his  benefit,  and  if  so,  that  he 
may  state  and  set  forth  particularly  the  amount  thereof,  and  how  and  by 
whom  the  same  is  held ;  and  that  he  may  also  state  whether  he  has  any 
other  equitable  interests  or  things  in  action,  or  other  means  belonging 
to  him,  or  in  which  he  is  in  any  way  interested,  whereby  he  could  pay 
any  part  of  the  amount  so  as  aforesaid  due  to  your  orator  upon  his  said 
judgment  against  him,  the  said  defendant. 

And  if  the  said  defendant  has  made  any  assignment  or  transfer  of  his 
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property  and  effects,  or  any  part  thereof,  that  then  he  may  state  and  set 
forth  generally,  but  not  in  it^ms,  what  property  or  effects  have  been  so 
assigned  or  transferred,  and  the  value  thereof,  and  particularly  when, 
and  to  whom,  and  for  what  purpose,  and  upon  what  terms  and  condi- 
tions, such  assignment  or  transfer  was  made,  and  what  has  been  done 
under  such  assignment  or  transfer,  and  what  has  been  done  with  the 
property  or  effects  so  assigned  or  transferred,  and  the  avails  thereof. 

And  that  the  said  defendant  may  be  decreed  to  pay  your  orator  the 
amount  so  as  aforesaid  due  to  him  for  principal  and  interest  on  his  said 
judgment,  together  with  your  orator's  costs  and  charges  in  this  behalf 
sustained  ;  and  may  be  decreed  to  apply  for  that  purpose,  any  money  or 
property  real  or  personal,  in  law  or  equity,  debts,  choses  in  action  or 
equitable  interests  belonging  to  him,  or  held  in  trust  for  him,  or  in  which 
he  is  in  any  way  or  manner  beneficially  interested  ;  and  that  the  said  de- 
fendant may  be  enjoined  and  restrained  from  selling,  assigning,  trans- 
ferring, delivering,  negotiating,  discharging,  receiving,  collecting,  in- 
cumbering, or  in  any  way  or  manner  disposing  of,  or  intermeddling  with, 
any  debts  or  demands  due  to  him,  or  any  bills,  bonds,  notes,  drafts, 
checks,  book-accounts,  mortgages,  judgments,  or  other  debts  due  to  him, 
whether  in  his  possession  or  held  by  some  other  person  in  trust  for  him, 
or  to  his  use  or  benefit ;  and  also  from  assigning,  transferring,  or  in  any 
manner  incumbering  or  disposing  of,  or  intermeddling  with,  any  money 
in  coin,  bank  bills,  drafts  or  checks  belonging  to  him,  whether  in  his 
possession,  or  held  by  any  other  person  in  trust  for  his  use  or  benefit,  or 
any  stock,  or  interest  in  any  private  or  incorporated  company,  or  any 
property  real  or  personal,  things  in  action  or  chattels  real,  held  by  him, 
or  by  any  other  person  for  him,  or  in  which  he  has  any  interest  what- 
ever, except  where  such  trust  has  been  created  by,  or  the  fund  so  held 
in  trust  has  proceeded  from  some  person  other  than  the  said  defendant. 
And  that  the  said  defendant  may  also  be  in  like  manner  prohibited  from 
making  any  assignment  of  his  property,  and  from  confessing  any  judgment 
for  the  purpose  of  giving  preference  to  any  other  creditor  over  your 
orator,  and  from  doing  any  other  act  to  enable  other  creditors  to  obtain 
his  property.    And  that  a  receiver  may  be  appointed,  according  to  the 
course  of  practice  in  this  court,  and  with  the  usual  powers  of  receivers 
in  like  cases,  of  all  the  property,  equitable  interests,  things  in  action, 
and  effects  of  the  said  defendant.    And  that  your  orator  may  have  such 
farther,  or  such  other  relief  in  the  premises,  as  the  nature  of  his  case 
shall  require,  and  as  shall  be  agreeable  to  equity  and  good  conscience. 

May  it  please  your  honor  to  grant  unto  your  orator  the  people's  writ 
of  injunction,  issuing  out  of  and  under  the  seal  of  this  honorable  court, 
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to  be  directed  to  the  said  C.  D.  and  to  his  counsellors,  attorneys,  soli- 
citors, trustees  and  agents,  therein  and  thereby  commanding  and  strictly 
enjoined  the  said  defendant,  and  the  persons  before  mentioned,  in  man- 
ner aforesaid. 

And  may  it  also  please  your  honor  to  grant  unto  your  orator  the  peo- 
ple's writ  of  subpcBua,  issuing  out  of  and  under  the  seal  of  this  honorable 
court,  to  be  directed  to  the  said  C.  D.,  therein  and  thereby  commanding 
him,  on  a  certain  day,  and  under  a  certain  penalty,  to  be  therein  inserted, 
that  he  personally  be  and  appear  before  the  [vice]  chancellor  [of  the  5th 
circuit]  in  this  honorable  court^  then  and  there  to  answer  the  premises, 
and  to  stand  to,  abide  by  and  perform  such  order  and  decree  therein,  as 
to  this  court  shall  seem  proper,  and  as  shall  be  agreeable  to  equity  and 
good  conscience.(a) 

P.  G.,  Sol.  forcomp't. 

J,  H.,  of  counsel  for  compel.  A.  B. 

Slate  of  New-York. ;  ^ 
Oneida  county,     \^  '    On  this  tenth  day  of  December,  one  thousand 

eight  hundred  and  forty-three,  personally  came  before  me  the  above 
named  A.  B.,  the  complainant  in  the  foregoing  bill  of  complaint  by  him 
subscribed,  and  being  by  me  duly  sworn,  said,  that  he  had  read  the  said 
bill  and  knew  the  contents  thereof,  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  and  things  therein  stated  to  be  upon 
the  information  and  belief  of  the  complainant,  and  that  as  to  those  mat- 
ters and  things  he  believes  it  is  true. 

A.  K.,  Justice  of  the  peace. 


No.  353. 

Injunction  on  a  creditor's  hill. 

See  ante,  p.  168. 

The  people  of  the  state  of  New- York  to  C.  D.  and  to  your  coun- 
L.  S.    sellers,  attorneys,  solicitors,  trustees  and  agents,  and  to  each 

and  every  of  them,  greeting :  Whereas  it  hath  been  represent- 
ed to  us  in  our  court  of  chancery,  on  the  part  of  A.  B.  complainant,  that 
he  has  lately  exhibited  his  bill  of  complaint  in  our  said  court  of  chancery, 
before  our  [vice]  chancellor  [of  the  6th  circtiit^]  against  you  the  said 


{a)  By  the  190th  Rule,  ad  amended  an^  upon  a  single  judgment.    The  above 

in  1841,  creditor*8  bills  cannot  be  taxed  form  has  therefore   been  made   as  short 

at  more  than  thirty  folios,  where  they  are  as  possible, 
filed  against  the  judgment  debtors  only 

Vol.  II.  76 
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C.  D.,  to  be  relieved  touching  the  matters  therein  complained  of.  In 
which  said  bill  it  is  stated,  among  other  things,  that  you  are  combining 
and  confederating  with  others  to  injure  the  said  complainant  touching 
the  matters  set  forth  in  the  said  bill,  and  that  your  actings  and  doings 
in  the  premises  are  contrary  to  equity  and  good  conscience.  We,  there- 
fore, in  consideration  thereof,  and  of  the  particular  matters  in  the  said 
bill  set  forth,  do  strictly  command  you  the  said  C.  D.  and  the  persons 
before  mentioned,  and  each  and  every  of  you,  under  the  penalty  of  ten 
thousand  dollars,  to  be  levied  on  your  lands,  goods  and  chattels,  to  our 
use,  that  you  ^o  absolutely  desist  and  refrain  from  selling,  assigning, 
transferring,  delivering,  negotiating,  discharging,  receiving,  collecting, 
encumbering,  or  in  any  manner  disposing  of,  or  intermeddling  with,  any 
debts  or  demands  due  to  you,  or  any  bills,  bonds,  notes,  drafts,  checks, 
book-accounts,  mortgages,  judgments,  or  other  debts  due  to  you,  the 
said  C.  D.,  whether  in  your  possession  or  held  by  some  other  person  in 
trust  for  you,  or  to  your  use  or  benefit.  And  also  from  assigning,  trans- 
ferring, or  in  any  manner  incumbering,  or  disposing  of,  or  intermeddling 
with,  any  money  in  coin,  bank  bills,  drafts  or  checks  belonging  to  you, 
the  said  C.  D.,  whether  in  your  possession,  or  held  by  any  other  person 
for  you,  or  for  your  use  and  benefit ;  or  any  stock  or  interest  in  any  pri- 
vate or  incorporated  company,  or  any  property,  real  or  personal,  things 
int  action  or  chattels  real  held  by  you,  or  any  other  person  for  you,  the 
said  O.  D.,  or  in  which  you  have  any  interest  whatever,  except  where 
such  trust  has  been  created  by,  or  the  fund  so  held  in  trust  has  proceed- 
ed from  some  other  person.  And  you  are  hereby  prohibited  from  making 
any  assignment  of  his  property,  or  confessing  a  judgment  to  give  any 
other  creditor  a  preference  over  said  complainant,  until  the  further  order 
of  our  court  of  chancery  in  the  premises. 

Witness  Reuben  H.  Walworth,  chancellor  of  our  said  state,  at  the 
city  of 'Albany,  the  tenth  day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-four. 

J.  E.,  Solicitor.  J.  M.  D.,  Register,  [or  clerk.] 


No.  354. 
Notice  to  be  served  toith  creditor's  bill 

See  ante,  p.  166»  and  Rule  101,  (ed.  of  1844.) 
[Title  of  cause.] 

Taking  notice  that  the  following  is  a  copy  of  the  Wist 
rule  of  this  court,  and  that  if  you  neglect  to  appear  in  this  cause  within 
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twenty  days  after  the  return  day  of  the  subpcBna,  all  notices  of  proceed- 
ings against  you  in  this  suit  will  be  served  on  you  through  the  post  of- 
fice directed  to  your  present  place  of  residence';  and  that  if  you  neglect 
to  appear  before  the  master  to  whom  it  may  be  referred  to  appoint  a  re- 
ceiver in  pursuance  of  a  summons  so  served,  to  assign  your  property 
and  to  be  examined  in  relation  thereto,  you  will  be  liable  to  be  punished 
for  a  contempt  of  the  court. 
Dated,  &c.,  Yours,  &c., 

J.  E.,  Sol.  for  comp't. 

To  C.  D.,  the  above  deft 

[Annes  a  copy  of  the  rule.] 


No.  366. 

Consent  of  defendant,  under  Rule  191. 

See  ante,  p.  166. 

[  Title  of  cause.] 

Sir  :  Take  notice  that  the  appearance  of  the  above 

defendant  has  been  entered,  and  he  hereby  consents  that  an  order  may  be 

entered  in  this  cause  taking  the  bill  as  confessed  against  him,  for  the 

appointment  of  a  receiver,  and  for  a  reference  to  a  master  to  take  his 

examination,  in  conformity  to  the  19 1st  rule  of  this  court. 

Dated,  &c.,  Yours,  <fcc., 

W.  H.,  Sol.  for  0.  D., 

To  J.  E.,  Esq.  compt's  Sol.  the  above  deft. 


No.  366. 

()rder  to  take  bill  as  confessed,  decree,  and  order  of  reference  to  appoint 
a  receiver,  ^c,  under  the  I9lst  rule,  {as  amended  in  1844.) 

.  See  ante,  pp.  166,  167. 

[  THtle  of  cause.] 

On  reading  and  filing  proof  of  the  personal  service  of  the  subposna 
upon  the  defendant  in  this  cause,  together  with  a  copy  of  the  191st  rule 
of  this  court,  and  that  twenty  days  have  elapsed  since  the  return  day  of 
the  subpcBna,  and  that  no  notice  of  the  defendant's  appearance  has  been 
received  by  the  complainant's  solicitor,  [or  on  reading  and  filing  the 
written  consent  of  the  defendant  under  the  I9lst  rule  of  this  court,]  and 
on  motion  of  J.  E.,  of  counsel  for  the  complainant,  it  is  ordered  that  the 
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bill  of  complaint  filed  in  this  cause  be  and  the  same  is  hereby  taken  as 
confessed  by  the  said  defendant ;  and  it  is  further  ordered,  adjudged  and 
decreed  that  the  said  complainant  recover  against  the  said  defendant  the 
sum  of  five  hundred  and  fifty  dollars  and  fifty  cents,  with  interest  theie- 
(on  from  the  10th  day  of  October,  1842,  together  with  the  complainant's 
costs  of  this  suit  to  be  taxed  ;  and  that  the  receiver  to  be  appointed  in 
this  suit,  pay  the  amount  of  the  said  debt  and  costs  out  of  the  proceeds 
of  the  property  of  the  defendant,  to  be  assigned  to  him  as  hereafter  men- 
tioned, according  to  the  equitable  priority  of  the  said  complainant  as 
between  him  and  the  complainants  in  other  creditors  suits  against  the 
said  defendant ;  and  that  the  said  receiver  bring  the  residue  of  the  pro- 
ceeds of  the  said  properly  into  court,  to  abide  the  further  order  thereof 
And  it  is  further  ordered,  that  it  be  referred  to  one  of  the  masters  of  this 
court  residing  in  the  county  of  Oneida^  to  appoint  some  suitable  person 
to  be  receiver  of  the  property,  equitable  interests,  things  in  action,  and 
effects  of  the  said  defendant ;  and  that  such  master  take  from  such  re- 
ceiver  the  necessary  and  usual  security  for  the  performance  of  his  trust, 
and  file  the  same  in  the  proper  office,  and  that  upon  the  filing  of  the  re- 
port of  the  master,  and  of  such  security,  the  receiver  be  vested  with 
all  his  rights  and  powers  as  receiver,  according  to  the  rules  and  practice 
of  this  court.  And  it  is  further  ordered  that  the  said  defendant  appear 
before  the  said  master  and  assign,  transfer,  and  deliver  over  to  such  re- 
ceiver, on  oath,  all  his  property,  equitable  interests,  things  in  action, 
and  eflects,  and  all  books,  papers,  and  vouchers  relating  thereto  ;  and 
that  he  appear  before  such  master  from  time  to  time  and  produce  such 
books  and  papers,  and  submit  to  such  examination,  as  the  master  shall  di- 
rect in  relation  to  any  matter  which  he  might  have  been  legally  required 
to  disclose,  if  he  had  answered  the  bill  in  this  cause  in  the  usual  man- 
ner. And  it  is  further  ordered  that  the  said  complainant  or  the  said  re- 
ceiver be  at  liberty  to  apply  to  the  court  from  time  to  time  for  such 
further  directions  in  the  premises  as  may  be  necessary. 

[If  the  order  of  reference  is  made  previous  to  the  final  decree,  omit 
those  parts  of  the  above  which  decree  the  payment  oj  the  money ,  ^*c* 


No.  367. 

Assignment  to  reteive  in  creditor's  suit^ 
See  No.  278,  ante,  p.  522. 
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No.  358. 

Bend  of  receiver  in  creditor's  suit. 
See  No.  280,  ante,  p.  526. 


No.  369. 

Master's  report  of  appointment  of  receiver  in  creditor's  suit 

See  No.  281,  ante,  p.  526. 


CHAP.    II. 

BILL  FOR  FORECLOSURE  OF  MORTGAGE  AND  SALE  OP  PREMISES. 

No.  360. 
Bill  of  foreclosure  by  mortgagee. 
See  ante,  p.  177. 

In  Chanckry. 

To  the  Chancellor  of  the  State  of  New- York. 
Your  orator  A.  B.,  of  the  town  of  Milton,  in  the  county  of  Saratoga, 
complaining,  shows  unto  this  court,  that  on  the  tenth  day  of  June,  one 
thousand  eight  hundred  and  forty-one,  C.  D.,  of  the  town  of  Rome,  in 
the  county  of  Oneida,  executed  under  his  hand  and  seal  and  delivered  . 
to  your  orator  a  bond  bearing  date  on  that  day,  in  the  penal  sum  of  one 
thousand  dollars,  with  a  condition  thereunder  written  in  substance,  that 
if  the  obligor  in  the  said  bond,  his  executors  or  administrators,  should 
pay,  or  cause  to  be  paid,  to  the  obligee  therein  named,  his  executors, 
administrators  or  assigns,  the  sum  of  five  hundred  dollars  on  the  first 
day  of  January,  one  thousand  eight  hundred  and  forty-two,  with  inter- 
est, then  the  said  bond  to  be  void,  otherwise  to  be  and  remain  in  force 
as  by  the  said  4x)nd  ready  to  be  produced  by  your  orator  as  this  court 
shall  direct,  will  more  fully  appear.  And  the  said  C.  D.,  to  secure  the 
payment  of  the  principal  and  interest  mentioned  in  the  condition  of  the 
said  bond,  did  at  the  same  time  execute,  under  his  hand  and  seal,  and  de- 
liver to  your  orator,  a  mortgage  bearing  even  date  with  the  said  bond 
and  conditioned  for  the  payment  of  the  said  sum  of  five  hundred  dollars 
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with  the  ioterest  thereon  according  to'the  condition  of  the  said  bondi 
by  which  the  said  mortgagor  mortgaged  unto  your  orator  in  fee,  certain 
lands  and  real  estate,  a  description  o;  which,  taken  from  said  mortgage, 
is  contained  in  the  schedule  hereto  annexed,  marked  A. ;  which  mortgage 
was  duly  acknowledged,  and  was  afterwards  recorded  as  a  mortgage  in 
the  office  of  the  clerk  of  the  crunty  of  Oneida  on  the  twentieth  day  of 
June,  one  thousand  eight  hundred  and  forty-one,  at  ten  o'clock  in  the 
forenoon  in  book  W.  of  mortgages  on  page  660 ;  as  by  the  said  mort- 
gage, and  the  certificates  of  acknowledgment,  and  of  the  recording  afore- 
said indorsed  thereon,  and  ready  to  be  produced  as  this  court  shall  di- 
rect, will  more  fully  appear. 

And  your  orator  believes  and  states  that  the  sum  of  five  hundred  dol- 
lars, with  interest  from  the  tenth  day  of  June,  one  thousand  eight  hun- 
dred and  forty-one,  remains  due  and  unpaid  to  your  orator  (•)  and  that 
no  proceedings  at  law  have  been  had  to  recover  the  debt  secured  by  the 
said  bond  and  mortgage,  or  any  part  thereof. 

And  your  orator  believes  and  states  that  E.  F.  and  G.  H.  have  or 
claim  some  interest  in  the  said  mortgaged  premises,  or  in  some  part 
thereof,  as  purchasers,  mortgagees,  or  otherwise,  which  interests,  if  any, 
have  accrued  subsequent  to  the  lien  of  the  mortgage  of  your  orator,  and 
are  subject  thereto. 

Your  orator  therefore  asks  the  aid  of  this  court  in  the  premises,  and 
that  the  above  named  C.  D.,  E.  P.  and  G.  H.  the  defendants,  in  this 
suit  may  appear  before  the  [vice]  chancellor  [of  the  fifth  circuit]  in  the 
court  of  chancery  and  answer  this  your  orator's  bill,  according  to  the 
rules  and  practice  of  the  said  court,  without  oath,  their  answers  on  oath 
being  hereby  waived,  and  that  the  usual  decree  may  be  made  for  thesale 
of  the  mortgaged  premises  aforesaid,  and  for  the  payment  of  the  amount 
due  to  your  orator  for  principal  and  interest  upon  the  said  bond  and 
mortgage  and  his  costs  of  this  suit,  and  that  the  said  defendants  and  all 
persons  claiming  under  them  subsequent  to  the  commencement  of  this 
suit,  and  all  other  persons,  although  not  parties  to  this  suit,  who  have 
any  liens  by  judgment  or  decree  upon  the  mortgaged  premises  subse- 
quent to  the  said  mortgage  of  your  orator,  or  any  liens  or  claims  there- 
on by  or  under  any  such  subsequent  judgment  or  decree,  either  as  pur- 
chasers, incumbrancers  or  otherwise,  may  be  barred  and  foreclosed  of 
all  equity  of  redemption  in  the  said  premises,  and  that  your  orator  may 
have  such  further,  or  such  other  relief  as  the  nature  of  the  case  may  re- 
quire, and  as  to  this  court,  may  seem  proper  and  agreeable  to  equity. 

J.  E.,  Solicitor  for  complainant 
R.  N.,  of  Counsel. 


APPENDIX  OF  PRECEDENTS.  599 

Schedule  A.  referred  to  in  the  preceding  bill,  being  a  description  of 
the  mortgaged  premises  as  they  are  described  in  the  mortgage  therein 

referred  to. 
[Insert  description  of  premises,  as  contained  in  the  mortgage.] 


No.  361. 

Bill  of  foreclosure  by  assignee  of  mortgage. 

In  Chancery. 

To  the  Chancellor  of  the  State  of  New- York. 

Your  orator  A.  B.,  of  the  city  of  Troy,  irt  the  cotinty  of  Rensselaer, 
complaining  shows  unto  this  coujf ,  that  on  the  first  day  of  January,  one 
thousand  eight  hundred  and  forty,  C.  D.,  of  the  town  of  Grafton,  in  the 
county  of  Rensselaer,  executed  under  his  hand  and  seal  and  delivered  to 
J.  S.  of  Troy  aforesaid,  a  bond  .bearing  date  on  that  day,  in  tlie  penal 
sum  of  two  thousand  dollars,  with  a  condition  thereunder  written,  in 
substance,  that  if  the  obligor  in  the  said  bond,  his  executors  or  adminis- 
trators, should  pay,  or  cause  to  be  paid,  to  the  obligee  therein  named, 
his  executors,  administrators  or  assigns,  the  sum  of  one  thousand  dollars 
on  the  tenth  day  of  February,  one  thousand  eight  hundred  and  forty-one, 
with  interest,  then  the  said  bond  to  be  void,  otherwise  to  be  and  remain 
in  force ;  as  by  the  said  bond  ready  to  be  produced  by  your  orator,  as 
this  court  shall  direct,  will  more  fully  appear.  And  the  said  C.  D.,  to 
secure  the  payment  of  the  principal  and  interest  mentioned  in  the  con- 
dition of  the  said  bond,  did  at  the  same  time  execute,  under  his  hand  and 
seal,  and  deliver  to  the  said  J.  S.  a  mortgage  bearing  even  date  with  the 
said  bond,  and  conditioned  for  the  payment  of  said  sum  of  one  thousand 
dollars,  with  the  interest  thereon  according  to  the  condition  of  the  said 
bond,  by  which  the  said  C.  D.  mortgaged  unto  said  J.  S.  in  fee,  certain 
lands  and  real  estate,  a  description  of  which,  taken  from  said  mortgage 
is  contained  in  the  schedule  hereunto  annexed,  marked  A,  which  mort- 
gage was  duly  acknowledged,  and  was  afterwards  recorded  as  a  mort- 
gage in  the  office  of  the  clerk  of  the  county  of  Rensselaer,  on  the  fifth 
day  of  January,  one  thousand  eight  hundred  and  forty,  at  9  minutes  af- 
ter 9  o'clock  in  the  forenoon,  in  book  V.  of  mortgages,  on  page  540,  as 
by  the  said  mortgage,  and  the  certificates  of  acknowledgment  and  of  the 
recording  aforesaid  indorsed  thereon,  and  ready  to  be  produced  as  this 
court  shall  direct,  will  more  fully  appear. 

And  your  orator  further  states  that  the  said  bond  and  mortgage  have 
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be^D  duly  assigned  to  your  orator  for  a  valuable  consideration,  and  are 
DOW  held  and  owned  by  your  orator. 

And  your  orator  believes  and  states  that  the  sum  of  nine  hundred  dol- 
lars, with  interest  from  the  twentieth  day  of  February,  one  thousand 
eight  hundred  and  forty-one,  remains  due  and  unpaid  to  your  orator, 
and  that  no  proceedings  at  law  have  been  had  to  recover  the  debt  se- 
cured by  the  said  bond  and  mortgage,  or  any  part  thereof. 

And  your  orator  believes  and  states  that  E.  F.  and  G.  H.,  have  or 
claim  some  interest  in  the  said  mortgaged  premises,  or  in  some  part  there- 
of, as  purchasers,  mortgagees,  or  otherwise,  which  interests,  if  any,  have 
accrued  subsequent  to  the  lien  of  said  mortgage,  and  are  subject  thereto. 

Your  orator  therefor  asks  the  aid  of  this  court  in  the  premises,  and 
that  the  above  named  C.  D.,  E.  F.  and  G.  H.,  the  defendants  in  this 
suit,  may  appear  before  the  [vice]  chancellor  [of  the  third  ctrctii/,]  in 
the  court  of  chancery,  and  answer  this  your  orator's  bill,  according  to 
the  rules  and  practice  of  the  said  court,  without  oath,  their  answers  on 
oath  being  hereby  waived,  and  that  the  usual  decree  may  be  made  for 
the  sale  of  the  mortgaged  premises  aforesaid,  and  for  the  payment  of  the 
amount  due  to  your  orator  for  principal  and  interest  upon  the  said  bond 
and  mortgage,  and  his  costs  of  this  suit,  and  that  the  said  defendants, 
and  all  persons  claiming  under  them  subsequent  to  the  commencement 
of  this  suit,  and  all  other  persons,  although  not  parties  to  this  suit,  who 
have  any  liens  by  judgment  or  decree  upon  the  mortgaged  premises  sub- 
sequent to  the  said  mortgage  of  your  orator,  or  any  liens  or  claims  there- 
on by  or  under  any  such  subsequent  judgment  or  decree,  either  as  pur- 
chasers, incumbrancers,  or  otherwise,  may  be  barred  and  foreclosed  of 
all  equity  of  redemption  in  the  said  premises.  And  that  your  orator  may 
have  such  farther,  or  such  other  relief  as  the  nature  of  the  case  may  re- 
quire, and  as  to  this  court,  may  seem  proper  and  agreeable  to  equity. 

J.  E.,  Sol.  for  complainant. 
R.  M.,  of  counsel. 

Schedule  A,  referred  to  in  the  preceding  bill,  [as  in  last  farm,] 
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No.  362. 

Notice  of  lis  pendens^  to  file  in  county  clerics  office,  in  foreclosure  suits. 
See  ante,  p.  178,  and  Appendix  to  Rulee  No.  82,  ed.  of.  1844. 

In  Chancery. 

A.  B.,  complainant,  ) 

i;^.  >  [Insert  names  of  all  the  parties  at  length.] 

C.  D.,  defendant.    } 

Notice  is  hereby  given,  that  a  suit  has  been  com- 
menced in  the  court  of  chancery  of  the  state  of  New- York,  upon  a  bill 
filed  before  the  \vice]  chancellor  [of  the  third  circuit,]  by  the  above 
named  complainant  against  the  above  named  defendants,  for  the  purpose 
of  obtaining  the  foreclosure  of  a. mortgage,  bearing  date  on  the  first  day 
of  January,  1840,  executed  by  C.  D.,  then  of  the  town  of  Grnftou,  in 
the  county  of  Rensselaer,  to  tha  above  complainant,  [or  to  one  J.  S.,] 
and  recorded  in  the  office  of  the  clerk  of  the  county  of  Rensselaer,  on 
the  fifth  day  of  January,  1840,  at  nine  minutes  after  nine  o'clock  in  the 
forenoon,  in  book  Y.  of  mortgages,  on  page  640,  [which  mortgage  has 
been  duly  assigned  to  the  said  A,  B,]  And  that  the  mortgaged  prem- 
ises to  be  afiecled  by  said  foreclosure,  were  at  the  time  of  the  commence- 
ment of  this  suit,  and  at  the  time  of  filing  this  notice  are,  situated  in  the 
town  of  Grafton,  in  the  county  of  Rensselaer,  [or  in  the  first  ward  of  the 
city  of  Utica,  in  the  county  of  Oneida  ;  or  in  the  village  of  C.  in  the 
county  of  Cr.,]and  are  described  in  the  said  mortgage  as  follows,  to  wit: 
[insert  the  description  of  the  premises  as  contained  in  the  mortgage,] 
Dated,  d^c. 

J.  E.,  Sol.  for  comp't. 


No.  363. 

Notice  of  object  of  suit. . 
See  ante,  p.  179. 

[  T%tle  of  cause.] 

You  will  please  take  notice  that  this  suit  is  instituted  for  the  purpose 
of  obtaining  the  foreclosure  of  a  mortgage  bearing  date  the  first  day  of 
January,  1840,  executed  by  C.  D.,  then  of  the  town  of  Grafton,  in  the 
county  of  Rensselaer,  to  the  above  complainant  [or  to  one  J.  S.,]  to  se- 
cure  the  payment  of  the  sum  of  one  thousand  dollars,  with  interest^  and 

Vol.  II.  76 


602  APPENDIX  OP  PRECEDENTS. 

recorded  in  the  office  of  the  clerk  of  the  county  of  Rensselaer,  on  the 
fifth  day  of  January,  1840,  at  nine  minntes  after  nine  o'clock  in  the 
forenoon,  in  book  Y.  of  mortgages,  on  page  640,  [tohich  mortgage  has 
been  duly  assigned  to  the  said  A.  £.] 

And  you  ^iil  also  take  notice  that  the  above  complainant  makes  no 
personal  claim  against  any  of  the  defendants  in  this  suit,  except  the  said 
mortgagor,  C.  D. 

The  following  is  a  brief  description  of  the  premises  embraced  in  said 
mortgage,  and  which  are  sought  to  be  affected  by  this  suit  \insert  de- 
scription,] 

Dated,  &c.  Yours,  &c., 

J.  E.,  Sol.  for  comp't. 
To  the  above  defendants. 


No.  364. 
Affidavit  ofJUing  notice  of  lis  pendens  in  a  foreclosure  suit. 

See  ante,  p.  183. 

[Title  ofcatMe.] 

Saratoga  County,  ss :  E.  F.,  of  the  town  of  Ballston, 
in  the  county  of  Saratoga,  being  duly  sworn  saith,  that  he  is  [the  clerk 
of  or  the  law  partner  of]  the  solicitor  for  the  complainant  in  the  above 
entitled  cause,  [and  is  a  counsellor  in  chancery]  that  the  bill  in  this 
cause  was  filed  to  foreclose  a  mortgage,  and  has  not  been  taken  as  con- 
fessed against  the  defendants  as  absentees  [or  has  been  taken  as  confess^ 
ed  against  some  of  the  defendants  as  absentees,]  and  that  no  defendant 
has  appeared  in  this  cause  so  as  to  entitle  him  or  her  to  a  notice  of  the 
hearing  therein,  except  John  Peterson,  who  has  appeared  by  ^is  solici- 
tor, and  Peter  Evans,  an  infant,  who  has  appeared  by  Samuel  Stiles, 
his  guardian  ad  litem. 

And  this  deponent  further  saith,  that  he  knows,  or  has  made  the 
necessary  inquiries  to  ascertain,  the  location  of  the  premises  described  in 
said  mortgage,  and  the  town,  incorporated  village  and  county,  or  the 
ward  and  city  and  county  in  which  said  premises,  and  every  part  there- 
of, were  situated  at  the  time  of  the  commencement  of  this  suit,  and  of 
the  filing  of  the  notice  hereinafter  mentioned,  and  also  as  to  all  the  oth- 
er particulars  required  to  be  stated  in  such  notice,  by  the  act  entitled 
"  An  act  to  reduce  the  expense  of  foreclosing  mortgages  in  the  court  of 
chancery,"  passed  May  14th,  1840;  and  that  more  than  forty  days  sincci 
a  notice  of  the  pendency  of  this  suit  and  of  the  object  thereof,  in  the 
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form  prescribed  in  said  act,  and  containing,  as  this  deponent  believes, 
correctly  and  truly  all  the  particulars  required  to  be  stated  in  such  no- 
tice by  the  said  act,  was  filed  in  the  office  of  the  clerk  of  the  county  in 
which  the  said  mortgaged  premises  were  then  situated ;  and  that  since 
the  filing  of  said  notice  the  bill  in  this  cause  has  not  been  amended  by 
making  a  new  party  to  the  suit,  or  so  as  to  affect  other  property  not  de- 
scribed in  the  original  bill,  or  so  as  to  extend  the  claims  of  the  com* 
plainant  against  the  mortgaged  premises.  And  this  deponent  furthei 
saith  that  the  said  notice  contained  the  names  of  all  the  complainants 
and  of  the  defendants  in  this  suit  at  the  time  of  the  filing  of  said  notice, 
the  date  of  said  mortgage,  and  by  whom  and  to  whom  the  same  was  ex- 
ecuted, the  time  when  such  mortgage  was  recorded,  and  a  description 
of  the  mortgaged  premises  as  contained  in  such  mortgage,  and  showing 
the  town,  incorporated  village  and  county,  or  the  ward  and  city  and 
county  in  which  said  mortgaged  premises  were  situated  at  the  time  of 
the  commencement  of  this  suit  and  of  the  filing  of  said  notice. 

Sworn  to  before  me  this  tenth  ) 

day  of  January,  1844.        \  E.  P. 

A.  EL,  Justice  of  the  peace. 


No.  365. 
Certificate  of  clerk  as  to  filing  a  notice  of  lis  pendens. 

See  ante,  p.  183. 

[To  be  added  at  the  foot  of  the  notice  of  lis  pendens  (No.  363).] 
I,  R.  W.,  clerk  of  the  county  of  Rensselaer,  do  hereby  certify  that  a 
notice,  of  which  the  above  is  a  copy,  was  filed  ia  the  clerk's  office  of 
said  county  more  than  forty  days  since. 

Dated,  <kc.  R.  W. 


No.  366. 

Affidavit  to  be  annexed  to  county  derive  certificate  of  filing  notice  of  lis 

pendens  in  a  foreclosure  suit. 

[Title  ofcause.]^ 

Renssela^  County,  ss :  E.  P.,  of  the  city  of  Troy,  in 
the  county  of  Rensselaer,  being  duly  sworn  saith,  that  he  is  the  [clerk 
of  or  the  law  partner  of  the]  solicitor  for  the  complainant  in  the  above 
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entitled  cause,  [and  is  a  counsellor  in  chancery]  that  the  bill  ia  this 
cause  was  filed  to  foreclose  the  mortgage,  and  has  not  been  taken  as  con- 
fessed against  any  of  the  defendants  as  absentees,  for  has  been  taken  as 
confessed  against  some  of  the  defendants  ms  absentees^  and  that  no  de- 
fendant has  appeared  in  this  cause,  so  as  to  entitle  him  or  her  to  a  no- 
tice of  the  hearing  therein,  except  C.  D.,  who  has  appeared  by  his  soli- 
citor, and  G.  H.,  an  infant,  who  has  appeared  by  J.  S.,  his  guardian  ad 
litem.  And  this  deponent  further  saith,  that  he  knows,  or  has  made  the 
necessary  inquiries  to  ascertain,  the  location  of  the  premises  described 
in  said  mortgage,  and  the  town,  incorporated  village  and  county,  or  the 
ward  and  city  and  county  in  which  said  premises,  and  every  part  there- 
of, were  situated  at  the  time  of  the  commencement  of  this  suit,  and  of 
the  filing  of  the  notice,  a  certified  copy  of  which  is  hereto  annexed,  and 
also  as  to  all  the  other  particulars  required  to  be  stated  in  such  notice, 
by  the  act  entitled  ''  An  act  to  reduce  the  expense  of  foreclosing  mort* 
gages  in  the  court  of  chancery,"  passed  May  14th,  1840,  and  that  the 
particulars  stated  in  the  notice  of  which  the  annexed  is  a  certified  copy, 
are  correctly  and  truly  stated  therein  as  they  existed  at  the  time  of  fil- 
ing such  notice,  as  required  by  said  act  of  May  14th,  1840 ;  and  that 
since  the  filing  of  said  notice  the  bill  in  this  cause  has  not  been  amended 
by  making  a  new  party  to  the  suit,  or  so  as  to  affect  other  property  not 
described  in  the  original  bill,  or  so  as  to  extend  the  claims  of  the  eom- 
plainant  against  the  mortgaged  premises. 

Sworn  to  before  me  this  tenth  i 

day  of  January,  1844.        \  EL  F- 

J,  A.,  Master  in  Chan'y, 


No.  367. 

Order  pro  confesso,  and  reference,  inforeclosure  suit,  all  due,  and  absent 

defendants. 

See  ante,  pp.  180, 181. 

At,  &c.  [as  in  No.  255.] 
[  Title  of  cause,] 

The  bill  in  this  cause  having  been  taken  as  confessed  by 
the  defendant  E.  F.  after  personal  service  of  a  subpoBna  on  him,  and  the 
defendant  C.  D.,  who  is  a  non  resident  of  this  state,  having  been  duly 
notified  to  appear  according  to  law,  and  not  having  appeared  in  this 
cause,  and  the  period  limited  by  the  notice  hereinafter  mentioned  for 
his  appearance  having  elapsed ;  on  filing  printed  copies  of  said  notice 
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with  affidavits  of  due  publication  thereof  for  the  time  and  in  the  manner 
required  by  law  and  by  the  order  of  this  court  made  in  this  cause ;  and  on 
filing  the  affidavit  of  J.  E.,  the  complainant's  solicitor,  stating  that  said  ab- 
sent defendant  has  not  appeared  in  this  cause  ;  and  on  motion  of  said 
solicitor  ii  is  ordered  that  said  bill  be  taken  as  confessed  by  said  absent 
defendant,  and  that  it  be  referred  to  a  master  of  this  court,  residing  in 
the  county  of  Rensselaer,  to  compute  and  ascertain  the  amount  due  to 
said  complainant  on  the  bond  and  mortgage  mentioned  in  said  bill ;  and 
to  examine  said  complainant  on  oath  as  to  any  payments  that  may  have 
been  made  to  said  complainant,  or  to  any  person  for  his  use,  on  account 
of  the  demand  mentioned  in  said  bill,  and  which  ought  to  be  credited 
thereon  ;  and  to  take  proof  of  the  facts  and  circumstances  stated  in  said 
bill  and  to  report  the  amount  so  due,  and  also  such  proofs  and  exami- 
nations to  this  court  with  all  convenient  speed. 


No.  368. 

Order  pro  confesso  and  reference  in  foreclosure  suit^  all  due — no  tit- 

fanis  or  absent  defendants. 

See  ante,  p.  180. 

At,  d&c.  [cLS  in  No.  255.] 
[  IHtle  of  cause.] 

On  filingasubpcenain  this  cause  to  appear  and  answer 
and  proof  of  due  personal  service  of  the  same  on  C.  D.  the  defendant, 
and  on  motion  of  J.  E.,  complainant's  solicitor,  it  is  ordered  that  the 
bill  filed  in  this  cause  be  taken  as  confessed  by  said  defendant  for  want 
of  appearance ;  and  that  it  be  referred  to  a  master  of  this  court  residing 
in  the  county  of  Saratoga,  to  compute  and  ascertain  the  amount  due  to 
the  complainant  for  principal  and  interest  on  the  bond  and  mortgage  set 
forth  in  said  bill,  and  report  the  same  to  this  court. 


No.  369. 

Order  of  reference  in  foreclosure  suit— part  not  dtie— infant  defendants^ 

but  no  absent  defendants. 

See  ante,  pp.  180,  181. 

At  &c.  [as  in  No.  225.] 
[Title  of  cause.] 

The  bill  in  this  cause  having  hetm  taken  as  confessed 
by  the  adult  defendants,  and  the  infant  defendant  having  put  in  a  gene* 
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ral  answer  by  his  guardian  ad  litem;  and  it  appearing  by  said  bill  that 
the  same  is  filed  to  foreclose  a  mortgage,  and  that  a  part  of  the  sum  se- 
cured to  be  paid  by  said  mortgage  and  the  bond  accompanying  the  same 
is  not  yet  due  ;  on  motion  of  J.  E.,  complainant's  solicitor,  it  is  ordered 
that  it  be  referred  to  one  of  the  masters  of  this  court  residing  in  the 
county  of  Saratoga,  to  compute,  ascertain,  and  report  the  amount  actual- 
ly due  to  the  complainant  for  principal  and  interest  on  said  bond  and 
mortgage,  and  also  the  amount  secured  to  be  paid  thereby  and  which 
remains  unpaid,  including  interest  thereon  to  the  date  of  his  report ; 
and  also  to  take  proof  of  the  facts  and  circumstances  stated  in  said  bill 
and  report  the  same  to  this  court ;  and  also  to  ascertain  and  report  the 
situation  of  the  said  mortgaged  premises,  and  whether  the  same  can  be 
sold  in  parcels  without  injury  to  the  interests  of  the  parties  ;  and  if  he 
shall  be  of  opinion  that  a  sale  of  the  said  premises  in  one  parcel  will  be 
most  beneficial  to  the  parties,  then  that  he  report  his  reasons  for  such 
opinion. 


No.  370. 

Order  pro  confesso  and  reference  in  foreclosure  suit — part  not  due  and 

absent  defendants. 

See  ante,  pp.  180,  181. 

At,  &c.  \as  in  No.  6.] 
[THile  of  cause,] 

The  bill  in  this  cause  having  been  taken  as  confessed 
by  the  defendant  C.  D.  after  personal  service  of  a  subpoBna  on  him 
and  the  defendant  E.  F.,  who  is  a  non-resident  of  this  state,  having 
been  duly  notified  to  appear  according  to  law,  and  not  having  appeared 
in  this  cause,  and  the  period  limited  by  the  notice  hereinafter  men- 
tioned for  his  appearance  having  elapsed  ;  on  filing  printed  copies 
of  said  notice  with  atfidavits  of  due  publication  thereof  for  the  time  and 
in  the  manner  required  by  law  and  by  the  order  of  this  court  made  in 
this  cause ;  and  on  filing  the  affidavit  of  J.  E.,  the  complainant's  solicitor, 
that  said  absent  defendant  has  not  appeared  in  this  cause ;  and  on  motion 
of  said  solicitor,  it  is  ordered  that  said  bill  be  taken  as  confessed  by  said 
absent  defendant ;  and  it  appearing  by  said  bill  that  the  same  was  filed 
to  procure  the  foreclosure  of  a  mortgage  and  a  sale  of  the  mortgaged 
premises  therein  described,  and  that  a  part  of  the  debt  secured  by  said 
mortgage  and  the  bond  accompanying  the  same  is  not  yet  due ;  it  is  far- 
ther ordered  that  it  be  referred  to  one  of  the  masters  of  this  court,  resid- 
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ing  in  the  county  of  Erie  to  compute,  ascertain  and  report  the  amount 
actually  due  to  the  complainant  for  principal  and  interest  on  said  bond 
and  mortgage,  and  also  the  amount  secured  to  be  paid  thereby  and  which 
remains  unpaid,  including  interest  thereon  to  the  date  of  his  report ;  and 
also  to  take  proof  of  the  facts  and  circumstances  stated  in  said  bill,  and 
to  examine  the  complainant  an  oath,  as  to  any  payments  that  may  have 
been  made  to  said  complainant,  or  to  any  person  for  his  use  on  account 
of  the  demand  mentioned  in  said  bill  and  which  ought  to  be  credited 
thereon :  and  also  to  ascertain  and  report  the  situation  of  said  mortgaged 
premises,  and  whether  in  his  opinion  the  same  can  be  sold  in  parcels 
without  injury  to  the  interests  of  the  parties ;  and  if  he  shall  be  of  opin- 
ion that  a  sale  of  said  premises  in  one  parcel  will  be  most  beneficial  to 
the  parties,  then  that  he  report  his  reasons  for  such  opinion. 


No.  371. 

Order  pro  con/esso  and  reference  in  foreclosure  suit — part  not  due — no 

infants  or  absentees. 

See  ante,  p.  180. 

At,  &c.  [as  in  No.  265.] 
[  Title  of  cause,] 

On  filing  a  subpoena  to  appear  and  answer  in  this  cause,  with  proof  of 
due  personal  service  on  all  of  the  above  defendants,  and  on  motion  of 
J.  E.  the  complainant's  solicitor,  it  is  ordered  that  the  bill  filed  in  this 
cause  be  taken  as  confessed  by  said  defendant  for  want  of  appearance : 
and  it  appearing  by  said  bill  that  the  same  was  filed  to  procure  the  fore- 
closure of  a  mortgage  and  a  sale  of  the  mortgaged  premises  therein  de- 
scribed, and  that  a  part  of  the  debt  secured  by  said  mortgage  and  the 
bond  accompanying  the  same  is  not  yet  due  ;  it  is  farther  ordered  that 
it  be  referred  to  a  master  of  this  court  residing  in  the  county  of  Cayuga 
to  compute,  ascertain,  and  report  the  amount  actually  due  to  the  com- 
plainant for  principal  and  interest  on  said  bond  and  mortgage ;  and  also 
the  amount  secured  to  be  paid  by  said  bond  and  mortgage,  and  which 
remains  unpaid,  including  interest  thereon  to  the  date  of  his  report ;  and 
also  to  ascertain  and  report  the  situation  of  the  mortgaged  premises,  and 
whether  in  his  opinion  the  same  can  be  sold  in  parcels  without  injury  to 
the  interests  of  the  parties  ;  and  if  he  shall  be  of  opinion  that  a  sale  of 
the  said  premises  in  one  parcel  will  be  most  beneficial  to  the  parties, 
then  that  he  report  his  reasons  for  such  opinion. 
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No.  372. 

Order  of  reference  in  foreclosure  suit,  all  due— infant  defendants,  but 

no  abserU  defendants. 

See  ante,  pp.  180, 181. 

At,  &c.  [as  in  No.  255.] 

\  Title  of  cause.] 

The  bill  in  this  cause  having  been  taken  as  confessed  by  the  adult  de- 
fendant and  the  infant  defendants  having  put  in  a  general  answer  by 
their  guardian  ad  litem  ;  on  motion  of  J.  E.,  complainant's  sohcilor,  U 
is  ordered  that  it  be  referred  to  a  master  of  this  court  residmg  in  the 
county  of  Saratoga,  to  take  proof  of  the  material  facts  stated  m  said  bdl 
and  report  the  same  to  this  court ;  and  also  to  compute  and  ascertaia 
the  amount  due  to  the  complainant  for  principal  and  interest  on  the 
bond  and  mortgage  set  forth  in  said  bill,  and  report  the  same  to  this 
court. 

No.  373. 

Affidavit  of  merits  in  foreclosure  suit. 

See  ante,  p.  182. 

[Title  of  cause.]       ^^^^  ^^^^^^  ^^^  ^  ^    ^^^  ^^^^  ^^^^^^, 

beine  duly  sworn  deposelh  and  saith  that  this  suit  is  brought  to  for^ 
Sa  mortjge  alleged  to  have  been  executed  by  !»>|f  J^^^^;^-^ 
this  deponent  has  put  in  his  answer  to  the  complamaut  s  bill ,  that  he 
t^  aTc^and  meritorious  defence  to  the  said  suit,  and  that  his  answer 
was  not  put  in  for  the  purpose  of  delay.  ^  .^ 

And  further  saith  not. 

Sworn,  &e. 

No.  374. 

Master'sreport  of  amount  due  onbondand.mortgage-onbiU  taken  as 

confessed— all  due. 
See  ante,  p.  183. 

[Title  of  cause.]  ^^  ^^^  Chancellor  of  the  State  of  New-York. 

In  pursuance  and  in  virtue  of  an  order  of  this  court,  made  in  the 
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above  cause,  and  bearing  date  the day  of ^,  in  the  year  one 

thousand  eight  hundred  and  forty — ,  by  which  it  was  referred  to  one  of 
the  masters  of  this  court,  to  compute,  ascertain  and  report  the  amount 
due  to  the  complainant  for  principal  and  interest  on  the  bond  and  mort- 
gage mentioned  and  set  forth  in  his  bill  of  complaint,  filed  in  this  cause,(*) 
[ifani/  of  the  defendants  are  absentees,  add :  and  to  examine  the  com- 
plainant on  oath  as  to  any  payments  made  on  account  thereof  and  to  take 
proof  of  the  facts  and  circumstances  stated  in  the  said  bill  (t),]  and  re- 
port thereon  to  this  court,  with  all  convenient  speed  :  I,  the  subscriberi 
one  of  the  masters  of  this  court,  residing  in  the  county  of  Saratoga,  do 
respectfully  certify  and  report,  that  I  have  computed  and  ascertained 
the  amount  due  to  the  complainant  in  this  cause  as  aforesaid,  and  that 
the  amount  so  due  on  the  said  bond  and  mortgage,  for  the  principal  and 

interest  up  to  and  including  the  date  of  this  report,  is  the  sum  of 

dollars. 

And  I  do  farther  certify  and  report,  that  the  schedule  hereunto  an- 
nexed, marked  A,  and  making  a  part  of  this  my  report,  contains  a  state- 
men  t  and  account  of  th^  principal  and  interest  moneys  due  to  the  complain- 
ant as  aforesaid,  the  period  of  the  computation  of  the  interest  and  its 
rate,  and  to  which,  for  greater  certainty,  I  refer.  [If  any  of  the  defen- 
dants are  absentees  f  add :  And  1  further  certify  and  report,  that  I  have 
examined  the  complainant,  on  oath,  as  to  any  payments  on  account  of  the 
said  bond  and  mortgage,  and  have  taken  proof  of  the  facts  and  drcumr 
stances  stated  in  the  complainant s  bill  j  and  I  find  the  several  matters 
stated  in  the  said  bUl  to  be  true.  And  1  further  certify  that  the  schedule 
B,  hereto  annexed,  and  making  a  part  of  this  my  report,  contains  the 
substance  of  the  examination  and  proofs  had  before  me,  except  so  much 
of  said  proof  as  is  documentary ,  and  of  that  an  abstract  is  herewith  re^ 
tumed\ 

All  which  ia  respectfully  submitted. 

Dated  Jan'y  10th,  1844. 

P.  G.  E.,  Master  in  Chancery. 

Schedule  marked  A,  referred  to  in  the  preceding  report. 

One  bond,  dated  June  10th,  1841,  in  the  penal  sum  of  $1000,  con- 
ditioned to  pay  $500,  as  follows,  viz :  on  the  Ist  day  of  January,  184% 
with  interest ;  which  bond  is  accompanied  by  a  mortgage  of  the  same 
date. 

Vol.  XL  77 
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Principal  sum  due, $600  00 

Interest  thereon  from  June  10th,  1841,  to  Jan'y  10th,  1844, 
being  2  years  and  7  months,  at  seven  per  centum  per  an- 
num, is .--  8900 


Amount  due  complainant  this  10th  day  of  Jaii'y)  1844,  is  $689  00 

P.  G.  E.,  Master  in  Chancery. 
[If  any  of  the  defendants  are  absentees,  add  schedule  B,  containing 
the  examination  and  proofs. 


No.  376. 

Master^s  report  of  amount  due  and  secured  and  unpaid  on  bond  and 
mortgage — not  all  due — and  absent  defendant. 

See  ante)  p.  183. 

[As  in  last  form  to  the  (t)  then,]  aud  also  to  ascertain  and  report  the 
situation  of  the  mortgaged  premises,  and  whether  in  his  opinion  the  same 
can  be  sold  in  parcels,  without  injury  to  the  interests  of  the  parties ; 
and  if  he  shall  be  of  opinion  that  a  sale  of  the  said  premises  in  one  par- 
cel will  be  most  beneficial  to  the  parties,  then  that  he  report  his  reasons 
for  such  opinion,  and  that  he  report  thereon  to  this  court,  with  all  con- 
venient speed :  I,  the  subscriber,  one  of  the  masters  of  this  court,  re- 
siding in  the  county  of  Saratoga,  do  respectfully  certify  and  report,  that 
I  have  computed  and  ascertained  the  amount  due  to  the  complainant  in 
this  cause  as  aforesaid,  and  that  the  amount  so  due  on  the  said  bond  and 
mortgage  for  the  principal  and  interest,  up  to  and  including  the  date  of 
this  report,  is  the  sum  of dollars. 

And  1  do  farther  certify  and  report,  that  the  schedule  hereto  annexed, 
marked  A,  and  making  a  part  of  this  my  report,  contains  a  statement 
and  account  of  the  principal  and  interest  moneys  due  to  the  complainant 
as  aforesaid,  the  period  of  the  computation  of  the  interest,  and  its  rate^ 
and  to  which,  for  greater  certainty,  I  refer. 

And  1  do  farther  certify  and  report,  that  I  have  computed  and  ascer- 
tained the  amount  secured  to  be  paid  by  said  bond  and  mortgage,  and 
which  remains  unpaid,  including  interest  thereon  to  the  date  of  this  my 
report,  and  the  same  is  the  sum  of dollars. 

Schedule  marked  B,  to  this  my  report  annexed,  and  forming  a  part 
thereof,  contains  a  statement  of  the  said  principal  and  interest  moneys 
respectively,  the  period  of  the  computation  of  the  interest,  and  its  rate ; 
and  to  which,  for  greatet  certainty,  I  refer. 
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And  I  do  farther  certify  and  report,  that  I  have  taken  proof  of  the 
facts  and  circumstances  stated  in  said  bill  of  complaint,  and  have  exam- 
ined the  complainant  ^.  B.,  on  oath  as  to  any  payments  which  may 
have  been  made  to  hii^or  to  any  person  for  his  use,  on  account  of  the 
demand  mentioned  in  sa^d  bill,  and  which  ought  to  be  credited  thereon  ; 
and  such  proofs,  except  those  which  are  documentary,  and  such  exami- 
nations, are  to  this  my  report  annexed ;  and  I  am  of  opinion  that  the 
facts  and  circumstances  stated  in  said  bill  are  true. 

And  I  do  farther  certify  and  report,  that  I  have  ascertained  the  situa- 
tion of  said  mortgaged  premises,  and  am  of  opinion  the  same  can  [not] 
be  sold  in  parcels  without  injury  to  the  interests  of  the  parties,  [for  the 
reason  that  the  mortgaged  premises  consist  of  a  house  and  lot  in  the  city 
of  Trof/f  which  cannot  well  be  divided.] 

All  which  is  respectfully  submitted. 

Dated  Jan'y  lOih,  1844. 

P.  G.  E.,  Master  in  Chancery. 

Schedule  marked  A.  referred  to  in  the  preceding  report. 

One  bond,  dated  Jan'y  I,  1840,  in  the  penal  sum  of  $4000,  condition- 
ed to  pay  $1000  as  follows,  viz :  $1000  in  one  year  from  date  with  inter- 
est, and  $1000  in  five  years  from  date,  with  interest,  which  bond  is  accom- 
panied by  a  mortgage  of  the  same  date. 

Principal  sum  due, $1000  00 

Interest  thereon  from  Jan'y  1,  1840,  to  Jan'y  10th,  1844, 
being  4  years  and  ten  days,  at  seven  per  centum  per  an- 
num, is    -        -        -        -  • 281  92 


Amount  due  co  nplainatit  this^igi  day  of  Jan*y,  1844,  is        $1281  92 

P.  G.  E.J  Master  in  Chancery. 


i(^^9^i 


Schedule  marked  R.  referrecn^^i  the  preceding  report. 

Same  bond  and  mortgage  mentioned  in  schedule  A. 

Principal  sura  secured  and  unpaid,        -        -        -        .         $'^000  00 

Interest  thereon  from  the  first  day  of  Jan'y;  1840,  to  the 

10th  day  of  Jan'y,  1344,  being  4  years  and  ten  days,  is  663  84 


Whole  amount  secured  and  uni)aid,  including  interest  there- 
on to  this  day,  is -        $2663  84 

Dated  Jan'y  10th,  1844. 

P.  G.  E.,  Master  in  Chancery. 
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No.  376. 

Mastered  report  ofamomit  due  and  secured  and  vnpaid  on  bond  and 
mortgage — not  all  due  and  no  absent  defendant.  ^ 

See  ante,  p.  183. 

[As  in  No.  374  to  the  (*),  then']  and  also  to  compute  and  ascertain 
the  amount  secured  to  be  paid  by  said  bond  and  mortgage,  and  w^hich 
remains  unpaid,  including  interest  thereon  to  the  date  of  his  report ;  and 
also  to  ascertain  and  report  the  situation  of  the  mortgaged  premises, 
and  whether  in  his  opinion  the  same  can  be  sold  in  parcels,  without  in- 
jury to  the  interests  of  the  parties ;  and  if  he  shall  be  of  opinion  that  a 
sale  of  the  said  premises  in  one  parcel  will  be  most  beneficial  to  the 
parties,  then  that  he  report  his  reasons  for  such  opinion,  and  that  he  re- 
port thereon  to  this  court,  with  all  convenient  speed ;  I,  the  subscriber, 
one  of  the  masters  of  this  court,  residing  in  the  county  of  Saratoga,  do 
respectfully  certify  and  report,  that  I  have  computed  and  ascertained 
the  amount  due  to  the  complainant  in  this  cause  as  aforesaid,  and  that 
the  amount  so  due  on  the  said  bond  and  mortgage  for  the  principal  and 

interest,  up  to  and  including  the  date  of  this  report,  is  the  sum  of 

dollars. 

And  I  do  farther  certify  and  report,  that  the  schedule  hereto  annexed, 
marked  A.,  and  making  a  part  of  this  my  report,  contains  a  statement 
and  account  of  the  principal  and  interest  moneys  due  to  the  complainant 
as  aforesaid,  the  period  of  the  computatjgp  of  the  interest  and  its  rate, 
and  to  which,  for  greater  certainty,  I 

And  I  do  farther  certify  and  reportwmt  I  have  computed  and  ascer- 
tained the  amount  secured  to  be  paid^^  said  bond  and  mortgage,  and 
which  remains  unpaid,  includio^nterest  thereon  to  the  date  of  this  my 
report,  and  the  same  is  the  sunfl^ —  dollars. 

Schedule  marked  B.,  to  this  my  report  annexed,  and  forming  a  part 
thereof,  contains  a  statement  of  the  said  principal  and  interest  moneys 
respectively,  the  period  of  the  computation  of  the  interest,  and  its  rate  \ 
and  to  which,  for  greater  certainty,  I  refer. 

And  I  do  farther  certify  and  report,  that  I  have  ascertained  the  situa- 
tion of  said  mortgaged  premises,  and  am  of  opinion  that  the  same  can- 
\noi\  be  sold  in  parcels  without  injury  to  the  interests  of  the  parties, 
\-for  the  reason,  ^c.  as  in  No.  375.] 

All  which  is  respectfully  submitted. 
Dated  January  5th,  1844. 

P.  G.  E.,  Master  ir.  Chancery 
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Schedule  marked  A.^  referred  to  in  the  preceding  report. 

[same^s  to  No.  375.] 

Schedule  marked  £.,  referred  to  iyi  the  preceding  report. 

[same  as  to  No.  376.] 


No.  377. 

Decree  for  9ale  in  foreclosure  suitj 
See  ante,  p.  183. 

At  a  court,  [as  in  No.  266.] 
[THtle  of  cause.] 

This  cause  having  been  this  day  brought  on  to  be  heard,  upon  the  bill 
of  complaint  filed  therein,  taken  as  confessed  by  all  the  defendants,  and 
upon  tlie  report  of  P.  G.  E.  one  of  the  masters  of  this  court,  which  re- 
port bears  date  the  10th  day  of  January  instant,  and  was  made  in  pur- 
suance of  an  order  of  this  court,  heretofore  made  in  this  cause,  referring 
it  to  one  of  the  masters  of  this  court,  to  compute  the  amount  (•)  due  to 
the  complainant  on  the  bond  and  mortgage  mentioned  and  set  forth  in 
said  bill  of  complaint.(t) 

On  reading  and  filing  said  report,  from  which  it  appears  that  there 
was  due  to  the  said  complainant  at  the  date  of  said  report,  for  said  prin- 

cijial  and  interest,  the  sum  of dollars,  and  on  reading  and  filing  the 

affidavit  of  J.  E.,  the  complainant's  solicitor,  made  in  pursuance  of  the 
requisitions  of  the  134th  rule  of  this  court,  and  showing  the  facts  there- 
in required  to  be  shown  by  affidavit,  or  by  the  certificate  of  the  clerk  of 
the  county  where  said  mortgaged  premises  are  situated,  or  otherwise ; 
and  on  motion  of  Mr.  W.  C.  N.,  of  counsel  for  the  complainant,  it  is 
ordered,  adjudged  and  decreed,  and  this  court  by  virtue  of  the  authority 
therein  vested,  doth  order,  adjudge  and  decree,  that  the  said  report,  and 
all  things  therein  contained,  do  stand  ratified  and  confirmed.  And  it  is 
further  ordered,  adjudged  and  decreed,  that  all  and  singular  the  said 
mortgaged  premises  mentioned  in  the  bill  of  complaint  in  this  cause, 
and  hereinafter  described,  or  so  much  thereof  as  may  be  sufficient  to 
raise  the  amount  due  to  the  complainant  for  the  principal,  interest  and 
costs  in  this  case,  and  which  may  be  sold  separately  without  material 
injury  to  the  parties  interested,  be  sold  at  public  auction,  by  or  under 
the  direction  of  one  of  the  masters  of  this  court ;  that  the  said  sale  be 
made  in  the  county  where  the  said  mortgaged  premises,  or  the  greater 
part  thereof,  are  situated;  that  the  master  give  public  notice  of  the 
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time  and  place  of  such  sale,  according  to  the  course  aud  practice  of  this 
court,  and  that  the  complainant,  or  any^f  the  parties  in  this  cause,  may 
become  the  purchaser ;  that  the  master  execute  a  deed  to  the  pur- 
chaser or  purchasers  of  the  mortgaged  premises  on  the  said  sale ;  and 
that  the  said  master,  out  of  the  proceeds  of  said  sale,  retain  his   fees, 
disbursements  and  commissions  on  said  sale,  and  pay  to  the  complain- 
ant or  his  solicitor,  out  of  said  proceeds  his  costs  in  this  suit  to  be  tax- 
ed, and  also  the  amount  so  reported  due  as  aforesaid,  together  with  legal 
interest  thereon,  from  the  date  of  said  report,  or  so  much  thereof  as  the 
purchase  money  of  the  mortgaged  premises  will  pay  of  the  same  ;  and 
that  the  master  take  receipts  for  the  amount  so  paid,  and  file  the  same 
with  his  report,  and  that  he  bring  the  surplus  moneys  arising  from 
said  sale,  if  any  there  be,  into  court,  without  delay,  to  abide  the  farther 
order  of  this  court.    And  it  is  further  ordered,  adjudged'  and  decreed, 
that  the  defendants  and  all  persons  claiming  or  to  claim  form  or  under 
them,  and  all  persons  having  a  lien  subsequent  to  such  mortgage,  by 
judgment  or  decree,  upon  the  land  contained  in  said  mortgage,  aud  his 
or  their  heirs  and  personal  representatives,  and  all  persons  having  any 
lien  or  claim  by  or  under  such  subsequent  judgment  or  decree,  and  their 
heirs  and  personal  representatives,  and  all  persons  claiming  under  thetn 
be  forever  barred  and  foreclosed,  of  and  from  all  equity  of  redemption, 
and  claim,  of,  in,  and  to  said  mortgaged  premises,  and  every  part  and 
parcel  thereof.    And  it  is  farther  ordered,,  that  the  purchaser  or  pur- 
chasers of  said  mortgaged  premises  at  such  sale,  be  let  into  passession 
thereof ;  and  that  any  of  the  parties  in  this  cause,  who  may  be  in  pos- 
session of  said  premises  or  any  part  thereof,  and  any  person  who,  since 
the  commencement  of  this  suit,  has  come  into  possession  under  them  or 
either  of  them,  deliver  possession  thereof,  to  such  purchaser  or  pur- 
chasers, on  production  of  the  master's  deed  for  such  premises,  and  a  cer- 
tified copy  of  the  order  confirming  the  report  of  such  sale,  after  such 
order  has  become  absolute.    And  it  is  farther  ordered  and  decreed,  thai 
if  the  moneys  arising  from  the  said  sale  shall  be  insufficient  to  pay  the 
amount  so  reported  due  to  the  complainant  with  the  interest  and  costs 
and  expenses  of  sale  as  aforesaid,  that  such  master  specify   the  amount 
of  such  deficiency  in  his  report  of  said  sale  ;  and  that  on  the  coming  ia 
and  confirmation  of  said  report,  the  defendant  0.  D.,  who  is  personally 
liable  for  the  payment  of  the  debt  secured  by  the  said  mortgage,  pay  to 
the  comphiinant  the  amount  of  sucli  deficiency,  with  interest  thereon, 
from  tlie  date  of  such  last  mentioned  report,  and  that  the  Complainant 
have  execution  therefor.    The  description  and  particular  boundaries  of 
the  property  authorized  to  be  sold  under  and  by  virtue  of  this  decree,  so 
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far  as  the  same  can  be  ascertained  from  the  mortgage  above  referred  tO} 
or  from  the  bill  of  complaint  in  this  cause,  are  as  follows,  viz  :  [insert 
descriptionof  mortgaged'  premises.] 


No.  378. 

Decree  for  sale  inforeclosure  of  suit ,  where  a  part  only  of  debt  is  due, 

and  premises  cannot  be  sold  in  parcels. 

See  ante,  p.  183. 

{As  in  last  form  to  the  (+)  then  proceed]  according  to  the  condition 
of  said  bond  ;  and  also  the  amount  secured  or  intended  so  to  be  by  said 
bond  and  mortgage,  and  remaining  unpaid,  with  interest  thereon  to  the 
date  of  such  report ;  and  also  to  ascertain  the  situation  of  said  mort- 
gaged  premises  and  report  whether  the  same  are  so  situated  that  they 
can  be  sold  in  parcels  without  injury  to  the  interests  of  the  parties ;  and 
if  he  shall  be  of  opinion  that  they  cannot  be  sold  in  parcels  without  in- 
jury to  the  interest  of  the  parties,  then  that  he  report  his  reasons  for 
such  opinion. 

On  reading  and  filing  said  report,  from  which  it  appears  that  there 
was  actually  due  to  the  said  complainant  at  the  date  of  said  report,  for 

said  principal  and  interest,  the  sum  of dollars  and cents  j  and 

that  the  amount  secured  by  and  unpaid  upon  said  bond  and  mortgage, 

including  interest  thereon  to  the  date  of  said  report,  is  the  sum  of 

dollars  and cents  ;  and  that  said  premises  are  so  situated  that  they 

cannot  be  sold  in  parcels  without  injury  to  the  interests  of  the  parties 
for  the  reasons  set  forth  in  said  report,  and  on  reading  and  filing  the 
afiidavit  of  J.  E.,  the  complainant's  solicitor,  made  in  pursuance  of  the 
requisitions  of  the  l34th  rule  of  this  court,  and  showing  the  facts  there* 
in  required  to  be  shown  by  affidavit,  or  by  the  certificate  of  the  clerk  of 
the  county  where  said  mortgaged  premises  are  situated  or  otherwise  ; 
and  on  motion  of  Mr.  W.  C.  N.,  of  counsel  for  the  complainant,  it  is 
ordered,  adjudged  and  decreed,  and  this  court,  by  virtue  of  the  authori- 
ty therein  vested,  doth  order,  adjudge  and  decree,  that  the  said  report, 
and  all  things  therein  contained,  do  stand  ratified  and  confirmed.  And 
it  is  further  ordered,  adjudged,  and  decreed,  that  all  and  singular  of  the 
said  mortgaged  premises  mentioned  in  the  bill  of  complaint  in  this 
cause,  and  hereinafter  described,  be  sold  at  public  auction,  by  or  under 
the  direction  of  one  of  the  masters  of  this  court ;  unless  previous  to 
such  sale  said  defendant  pay  to  said  complainant,  or  his  solicitor,  or  to 
said  master,  the  amount  reported  as  actually  due  upon  said  bond  and 
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mortgage,  with  interest  thereon  from  the  date  of  said  report,  and  the 
complainant's  costs  of  this  suit  and  the  costs  of  said  sale  up  to  the  time 
of  such  payment ;  that  the  said  sale  he  made  in  the  county  where  the 
said  mortgaged  premises  are  situated ;  that  the  master  give  public  no- 
tice of  the  lime  and  place  of  such  sale,  according  to  the  course  and  prac- 
tice of  this  court,  and  that  the  complainant,  or  any  of  the  parties  in  this 
cause,  may  become  the  purchaser  ;  that  the  master  execute  a  deed  to 
the  purchaser,  or  purchasers,  of  the  mortgaged  premises  on  the  said  sale ; 
and  that  the  said  master,  out  of  the  proceeds  of  said  sale,  retain  his  fees, 
disbursements  and  commissions  on  said  sale,  and  pay  to  the  complain- 
ant or  his  solicitor,  out  of  said  proceeds  his  costs  in  this  suit  to 
be  taxed,  and  also  the  amount  so  reported  as  secured  and  unpaid  as 
aforesaid,  together  with  legal  interest  thereon,  from  the  date  of  said  re- 
port, or  so  much  thereof  as  the  purchase  money  of  the  mortgaged  prem- 
ises will  pay  of  the  same  ;  and  that  the  master  take  receipts  for  the 
amounts  so  paid,  and  file  the  same  with  his  report ;  and  that  he  bring 
the  surplus  moneys  arising  from  said  sale,  if  any  there  shall  be,  into 
court  without  delay,  to  abide  the  further  order  of  this  court.  And  it  is 
further  ordered,  adjudged  and  decreed,  that  the  defendant  and  all  per- 
sons claiming  or  to  claim  from  or  under  him,  and  all  persons  having  a 
lien  subsequent  to  such  mortgage,  by  judgment  or  decree,  upon  the  land 
contained  in  said  mortgage,  and  his  or  their  heirs  and  personal  represen- 
tatives, and  all  persons  having  any  lien  or  claim  by  or  under  such  sub- 
sequent judgment  or  decree,  and  their  heirs  and  personal  representa- 
tives, and  all  persons  claiming  under  them,  be  forever  barred  and  fore- 
closed, of  and  from  all  equity  of  redemption,  and  claim,  of,  in,  and  to 
said  mortgaged  premises,  and  every  part  and  parcel  thereof  And  it  is 
further  ordered,  that  the  purchaser  or  purchasers  of  said  mortgaged 
premises  at  such  sale,  be  let  into  possession  thereof ;  and  that  any  of  the 
parties  in  this  cause,  who  may  be  in  possession  of  said  premises,  or  any 
part  thereof,  and  any  person  who,  since  the  [commencement  of  this  suit 
has  come  into  possession  under  them  or  either  of  them,  deliver  posses- 
sion thereof  to  such  purchaser  or  purchasers,  on  production  of  the  mas- 
ter's deed  for  such  premises,  and  a  certified  copy  of  the  order  confirming 
the  report  of  such  sale,  after  such  order  has  become  absolute.  And  it 
is  further  ordered  and  decreed,  that  if  the  moneys  arising  from  said  sale 
shall  be  insufficient  to  pay  the  amount  so  reported  as  actually  due  to  the 
complainant  with  the  interest  and  costs  and  expenses  of  sale  as  afore- 
said, that  said  master  specify  the  amount  of  such  deficiency  in  his  report 
of  said  sale ;  and  that,  on  the  coming  in  and  confirmation  of  said  report, 
the  defendant  C.  D.,  who  is  personally  liable  for  the  payment  of  the 
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debt  secured  by  the  said  mortgage,  pay  to  the  complainant  the  amount 
of  such  deficiency,  which  is  then  due  and  payable,  with  interest  thereon,, 
from  the  date  of  such  last  mentioned  report,  and  that  the  complainant 
have  execution  therefor.  And  in  case  the  amount  reported  as  actually 
due,  with  interest  and  the  costs  of  this  suit,  shall  be  paid  before  such 
sale,  it  is  further  ordered  that  said  complainant  be  at  liberty,  at  any 
time  hereafter  when  any  principal  sum  or  interest  secured  by  said  bond 
and  mortgage  shall  become  due,  according  to  the  condition  of  said 
bond,  to  go  before  a  master  on  the  foot  of  this  decree  and  procure  a  re« 
port  of  the  amount  which  shall  then  be  due  thereon^  to  the  end  that 
upon  the  coming  in  and  confirmation  of  such  report  a  decree  may  be 
made  for  a  sale  of  said  premises  to  satisfy  the  amount  which  shall  then 
be  due,  with  interest,  and  the  costs  of  such  report  and  sale.  And  in 
case  said  premises  shall  be  sold  under  this  decree,  and  shall  not  produce 
suflkient  to  satisfy  the  amount  so  reported  as  secured  and  unpaid,  with 
interest  and  the  costs  of  this  suit  and  of  such  sale,  it  is  then  further  or- 
dered that  the  said  c(»nplainant  be  at  liberty  at  any  time  thereafter  when 
any  such  deficiency  of  principal  or  interest  shall  have  become  due  ac^ 
carding  to  the  condition  of  said  bond,  to  apply  to  this  court  for  an  exe- 
cution against  said  defendant  C.  D.  who  is  personally  liable  for  the  pay- 
ment of  the  debt  secured  by  the  said  mortgage,  to  collect  the  amount 
which  shall  be  then  due  thereon.  The  description  and  particular  boun- 
daries of  the  property  authorized  to  be  sold  under  and  by  virtue  of  this 
decree,  so  far  as  the  same  can  be  ascertained  from  the  mortgage  above 
referred  to,  or  from  the  bill  of  complaint  in  this  cause,  are  as  follows, 
viz :  [insert  description  of  mortgaged  premises,] 


No.  379. 

Decree  for  stile  in  foreclosure  suit^  where  a  part  of  debt  is  not  due,  and 

premises  can  be  sold  in  parcels. 

See  ante,  p.  183. 

.  [As  in  No.  377  to  the  (•)  then  proceed,}  actually  due  to  the  com- 
plainant on  the  bond  and  mortgage  mentioned  and  set  forth  in  said  bill 
of  complaint ;  also  the  amount  secured  by  and  unpaid  upon  said  bond 
and  mortgage,  with  interest  thereon  to  the  date  of  such  report ;  and  also 
to  ascertain  the  situation  of  said  mortgaged  premises,  and  whether  the 
same  can  be  sold  in  parcels  without  injury  to  the  interests  of  the  parties ; 
and  if  such  master  should  be  of  opinion  that  the  said  premises  cannot  be 
Vol.  n.  78 
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mortgage,  with  interest  thereon  from  the  date  of  said  report,  and  the 
complainant's  costs  of  this  suit  and  the  costs  of  said  sale  up  to  the  time 
of  such  payment ;  that  the  said  sale  he  made  in  the  county  where  the 
said  mortgaged  premises  are  situated ;  that  the  master  give  public  no- 
tice of  the  time  and  place  of  such  sale,  according  to  the  course  and  prac- 
tice of  this  court,  and  that  the  complainant,  or  any  of  the  parties  in  this 
cause,  may  become  the  purchaser  ;  that  the  master  execute  a  deed  to 
the  purchaser,  or  purchasers,  of  the  mortgaged  premises  on  the  said  sale ; 
and  that  the  said  master,  out  of  the  proceeds  of  said  sale,  retain  his  fees, 
disbursements  and  commissions  on  said  sale,  and  pay  to  the  complain- 
ant or  his  solicitor,  out  of  said  proceeds  his  costs  in  tliis  suit  to 
be  taxed,  and  also  the  amount  so  reported  as  secured  and  unpaid  as 
aforesaid,  together  with  legal  interest  thereon,  from  the  date  of  said  re- 
port, or  so  much  thereof  as  the  purchase  money  of  the  mortgaged  prem- 
ises will  pay  of  the  same  ;  and  that  the  master  take  receipts  for  the 
amounts  so  paid,  and  file  the  same  with  his  report ;  and  that  he  bring 
the  surplus  moneys  arising  from  said  sale,  if  any  there  shall  be,  into 
court  without  delay,  to  abide  the  further  order  of  this  court.  And  it  is 
further  ordered,  adjudged  and  decreed,  that  the  defendant  and  all  per- 
sons claiming  or  to  claim  from  or  under  him,  and  all  persons  having  a 
lien  subsequent  to  such  mortgage,  by  judgment  or  decree,  upon  the  land 
contained  in  said  mortgage,  and  his  or  their  heirs  and  personal  represen- 
tatives, and  all  persons  having  any  lien  or  claim  by  or  under  such  sub- 
sequent judgment  or  decree,  and  their  heirs  and  personal  representa- 
tives, and  all  persons  claiming  under  them,  be  forever  barred  and  fore- 
closed, of  and  from  all  equity  of  redemption,  and  claim,  of,  in,  and  to 
said  mortgaged  premises,  and  every  part  and  parcel  thereof  And  it  is 
further  ordered,  that  the  purchaser  or  purchasers  of  said  mortgaged 
premises  at  such  sale,  be  let  into  possession  thereof ;  and  that  any  of  the 
parties  in  this  cause,  who  may  be  in  possession  of  said  premises,  or  any 
part  thereof,  and  any  person  who,  since  the  [commencement  of  this  suit 
has  come  into  possession  under  them  or  either  of  them,  deliver  posses- 
sion thereof  to  such  purchaser  or  purchasers,  on  production  of  the  mas- 
ter's deed  for  such  premises,  and  a  certified  copy  of  the  order  confirming 
the  report  of  such  sale,  after  such  order  has  become  absolute.  And  it 
is  further  ordered  and  decreed,  that  if  the  moneys  arising  from  said  sale 
shall  be  insufiicieut  to  pay  the  amount  so  reported  as  actually  due  to  the 
complainant  with  the  interest  and  costs  and  expenses  of  sale  as  afore- 
said, that  said  master  specify  the  amount  of  such  deficiency  in  his  report 
of  said  sale ;  and  that,  on  the  coming  in  and  confirmaticm  of  said  report, 
the  defendant  C.  D.,  who  is  personally  liable  for  the  payment  of  the 
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debt  secured  by  the  said  mortgage,  pay  to  the  complainant  the  amount 
of  such  deficiency,  which  is  then  due  and  payable,  with  interest  thereoD,> 
from  the  date  of  such  last  mentioned  report,  and  that  the  complainant 
have  execution  therefor.  And  in  case  the  amount  reported  as  actually 
due,  with  interest  and  the  costs  of  this  suit,  shall  be  paid  before  such 
sale,  it  is  further  ordered  that  said  complainant  be  at  liberty,  at  any 
time  hereafter  when  any  principal  sum  or  interest  secured  by  said  bond 
and  mortgage  shall  become  due,  according  to  the  condition  of  said 
bond,  to  go  before  a  master  on  the  foot  of  this  decree  and  procure  a  re- 
port of  the  amount  which  shall  then  be  due  thereon,  to  the  end  that 
upon  the  coming  in  and  confirmation  of  such  report  a  decree  may  be 
made  for  a  sale  of  said  premises  to  satisfy  the  amount  which  shall  then 
be  due,  with  interest,  and  the  costs  of  such  report  and  sale.  And  in 
case  said  premises  shall  be  sold  under  this  decree,  and  shall  not  produce 
suflkient  to  satisfy  the  amount  so  reported  as  secured  and  unpaid,  with 
interest  and  the  costs  of  this  suit  and  of  such  sale,  it  is  then  further  or- 
dered that  the  said  complainant  be  at  liberty  at  any  time  thereafter  when 
any  such  deficiency  of  principal  or  interest  shall  have  become  due  ac* 
cording  to  the  condition  of  said  bond,  to  apply  to  this  court  for  an  exe* 
cution  against  said  defendant  C.  D.  who  is  personally  liable  for  the  pay- 
ment of  the  debt  secured  by  the  said  mortgage,  to  collect  the  amount 
which  shall  be  then  due  thereon.  The  description  and  particular  boun- 
daries of  the  property  authorized  to  be  sold  under  and  by  virtue  of  this 
decree,  so  far  as  the  same  can  be  ascertained  from  the  mortgage  above 
referred  to,  or  from  the  bill  of  complaint  in  this  cause,  are  as  foilowsr 
viz :  [insert  description  of  mortgaged  premises,] 


No.  379. 

Decree  for  sale  it^  foreclosure  suit^  where  a  part  of  debt  is  not  ducj  and 

premises  can  be  sold  in  parcels. 

See  aDte,  p.  183. 

.  [As  in  No.  377  to  the  (•)  then  proceed^}  actually  due  to  the  com- 
plainant on  the  bond  and  mortgage  mentioned  and  set  forth  in  said  bill 
of  complaint ;  also  the  amount  secured  by  and  unpaid  upon  said  bond 
and  mortgage,  with  interest  thereon  to  the  date  of  such  report ;  and  also 
to  ascertain  the  situation  of  said  mortgaged  premises,  and  whether  the 
same  can  be  sold  in  parcels  without  injury  to  the  interests  of  the  parties ; 
and  if  such  master  should  be  of  opinion  that  the  said  premises  cannot  be 
Vol.  n.  78 
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sold  in  parcels  without  injury  to  the  interests  of  the  parties,  then  that  he 
report  his  reasons  for  such  opinion. 

On  reading  and  filing  said  report,  from  which  it  appears  that  there 
was  actually  due  to  the  said  complainant  at  the  date  of  said  report,  for 

said  principal  and  interest,  the  sum  of dollars  and cents ;  and 

that  the  amount  secured  by  and  unpaid  upon  said  bond  and  mortgage* 
with  interest  thereon  to  the  date  of  said  report,  is  the  sum  of  — r-  dol- 
lars and cents;  and  that  said  premises  can  be  sold  in  parcels  with- 
out injury  to  the  interests  of  the  parties,  and  on  reading  and  filing  the 
affidavit  of  J.  E.,  the  complainant's  solicitor^  made  in  pursuance  of  the 
requisitions  of  the  134th  rule  of  this  court,  and  showing  the  facts  there- 
in required  to  be  shown  by  affidavit,  or  by  the  certificate  of  the  clerk  of 
the  county  where  said  mortgaged  premises  are  situated,  or  otherwise ; 
and  on  motion  of  Mr.  W.  C.  N.,  of  counsel  for  the  complainant,  it  is 
ordered,  adjudged  and  decreed,  and  this  court,  by  virtue  of  the  authori- 
ty therein  vested,  doth  order,  adjudge  and  decree,  that  the  said  report, 
and  all  things  therein  contained,  do  stand  ratified  and  confirmed.  And 
it  is  further  ordered,  adjudged  and  decreed,  that  so  much  of  the  said 
mortgaged  premises  mentioned  in  the  bill  of  complaint  in  this  cause,  and 
hereinafter  described,  as  may  be  sufficient  to  raise  the  amount  so  report- 
ed as  actually  due  to  the  complainant  for  the  principal  and  interest,  and 
the  costs  in  this  case,  and  which  may  be  sold  separately  without  material 
injury  to  the  parties  interested,  be  sold  in  parcels  at  public  auction,  by 
or  under  the  direction  of  one  of  the  masters  of  this  court ;  that  the  said 
sale  be  made  in  the  county  where  the  said  mortgaged  premises  are  situ- 
ated ;  that  the  master  give  public  notice  of  the  time  and  place  of  such 
sale,  according  to  the  course  and  practice  of  this  court,  and  that  the  com- 
plainant, or  any  of  the  parties  in  this  cause,  may  become  the  purchaser ; 
that  the  master  execute  a  deed  to  the  purchaser  or  purchasers  of  the 
mortgaged  premises  on  the  said  sale ;  and  that  the  said  master,  out  of 
the  proceeds  of  said  sale,  retain  his  fees,  disbursements  and  commissions 
on  said  sale,  and  pay  to  the  complainant  or  his  solicitor,  out  of  said 
proceeds,  his  costs  in  this  suit  to  be  taxed,  and  also  the  amount  so 
reported  as  actually  due  as  aforesaid,  together  with  legal  interest 
thereon  from  the  date  of  said  report,  or  so  much  thereof  as  the  purchase 
money  of  the  mortgaged  premises  will  pay  of  the  same ;  and  that  the 
master  take  receipts  for  the  amounts  so  paid,  and  file  the  same  with  his 
report ;  and  that  he  bring  the  surplus  moneys  arising  from  said  sale,  if 
any  there  be,  into  court  without  delay,  to  abide  the  farther  order  of  this 
court.  And  it  is  farther  ordered,  adjudged  and  decreed,  that  the  defen- 
dants, and  all  persons  claiming  or  to  claim  from  or  under  them,  and  all 
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persons  having  a  lien  subsequent  to  such  mortgage,  by  judgment  or  de- 
cree, upon  the  land  contained  in  said  mortgage,  and  his  or  their  heird 
and  personal  representatives,  and  all  persons  having  any  lien  or  claim 
by  or  under  such  subsequent  judgment  or  decree,  and  their  heirs 
and  personal  representatives,  and  all  persons  claiming  under  them,  be 
forever  barred  and  foreclosed,  of  and  from  all  equity  of  redemption  and 
claim,  of,  in,  and  to  so  much  of  said  mortgaged  premises  as  shall  be 
sold,  and  every  part  and  parcel  thereof.  And  it  is  further  ordered,  that 
the  purchaser  or  purchasers  of  said  mortgaged  premises  at  such  sale,  be 
let  into  possession  of  such  parts  thereof  as  shall  be  purchased  by  them 
respectively  ;  and  that  any  of  the  parties  in  this  cause,  who  may  be  ia 
possession  of  said  premises,  or  any  part  thereof,  which  shall  be  sold, 
and  any  person  who,  since  the  commencement  of  this  suit,  has  come  into 
possession  under  them  or  either  of  them,  deliver  possession  thereof  to 
such  purchaser  or  purchasers,  on  production  of  the  master's  deed  for 
such  premises,  and  a  certified  copy  of  the  order  confirming  the  report  of 
such  sale,  after  such  order  has  become  absolute.  And  it  is  further  or- 
dered and  decreed,  that  if  the  moneys  arising  from  said  sale  of  the  whole 
of  said  premises  shall  be  insufiicient  to  pay  the  amount  so  reported  as 
actually  due  to  the  complainant,  with  the  interest  and  costs  and  ex- 
penses of  sale  as  aforesaid,  that  said  master  specify  the  amount  of  such 
deficiency  in  his  report  of  said  sale;  and  that,  on  the  coming  in  and 
confirmation  of  said  report,  the  defendant  C.  D.,  who  is  personally  lia- 
ble for  the  payment  of  the  debt  secured  by  the  said  mortgage,  pay  to 
the  complainant  the  amount  of  such  deficiency,  with  interest  thereon, 
from  the  date  of  such  last  mentioned  report,  and  that  the  complainant 
have  execution  therefor.  And  it  is  farther  ordered  and  decreed,  that 
said  complainant  be  at  liberty,  at  any  time  hereafter,  as  any  instalment 
of  principal  or  interest  shall  become  due  on  said  bond  and  mortgage, 
to  go  before  a  master  on  the  foot  of  this  decree,  and  obtain  a  report  of 
the  amount  which  shall  then  be  due,  to  the  end,  that  on  the  coming  in 
and  confirmation  of  such  report,  a  decree  may  be  made  for  a  sale  of  the 
residue  of  said  premises  not  sold  under  this  decree,  to  satisfy  the  amount 
which  shall  then  be  due,  with  interest  and  the  costs  of  such  report  and 
sale.  And  in  case  said  premises  shall  all  be  sold  under  this  decree,  to 
satisfy  the  amount  now  actually  dne,  with  interest  and  costs,  it  is  thea 
farther  ordered,  that  the  said  complainant  be  at  liberty  at  any  time  there- 
after when  any  future  instalment  of  principal  or  interest  shall  fall  due 
upon  said  bond  and  mortgage,  to  apply  to  this  court  for  an  execution 
against  said  defendant  C.  D.,  who  is  personally  liable  for  the  payment 
of  the  debt  secured  by  the  said  mortgage,  for  the  amount  which  shall 
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then  be  due,  with  Interest  and  the  costs  of  sueh  application.  The  de- 
scription and  particular  boundaries  of  the  property  authorized  to  be  sold 
under  and  by  virtue  of  this  decree,  so  far  as  the  same  can  be  ascertained 
from  the  mortgage  above  referred  to,  or  from  the  bill  of  complaint 
in  this  cause,  are  as  follows,  viz :  [insert  description  of  mortgaged 
premises.] 


No.  380. 
Master^  s  report  of  sale  of  mortgaged  premises. 

See  No.  341«aQte,p.  501. 


No.  381. 

Execution  for  deficiency,  in  a  foreclosure  suit. 

See  ante,  p.  185. 

The  People  of  the  State  of  New-York  to  the  Sheriff  of  the 
L.  S.     city  and  county  of  New- York,  greeting  :  Whereas,  on   the 

day  of by  a  certain  decree  made  in  our  court  of 

chancery  before  our  vice  chancellor  of  the  fourth  circuit,  at,  &c.  in  a 
certain  cause  depending  in  our  said  court,  wherein  A.  B.  is  complain- 
ant, and  C.  D.  and  E.  F.  are  defendants,  it  was,  among  other  things, 
ordered,  adjudged,  and  decreed,  that  all  and  singular  the  mortgaged 
premises  mentioned  in  the  bill  of  complaint  in  said  cause,  or  so  much 
thereof  as  might  be  sufficient  to  raise  the  amount  due  to  the  said  com- 
plainant, for  the  principal,  interest  and  costs  in  the  said  case,  and  which 
might  be  sold  separately  without  material  injury  to  the  parties  interest- 
ed, be  sold  at  public  auction  by  or  under  the  direction  of  one  of  the 
masters  of  this  court ;  and  that  the  master,  out  of  the  proceeds  of  said 
sale  retain  his  fees,  disbursements,  and  commissions  on  said  sale,  and 
pay  to  the  complainant  or  his  solicitor  his  costs  in  such  suit,  to  be  tax- 
ed, and  also  the  amount  reported  due  to  him  upon  his  mortgage,  togeth- 
er with  legal  interest  thereon  from  the  date  of  the  master's  report  of 
computation  in  said  cause,  or  so  much  thereof  as  the  purchase  money 
of  the  mortgaged  premises  would  pay  of  the  same  ;  "and  that  such  mas- 
ter bring  the  surplus  moneys  arising  from  said  sale,  if  any,  into  court ; 
and  that  if  the  nu^neys  arising  from  the  said  sale  should  be  insufficient 
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to  pay  the  amount  reported  due  to  the  complainant,  with  the  interest, 
and  costs,  and  expenses  of  such  sale,  that  such  master  specify  the 
amount  of  such  deficiency  in  his  report  of  said  sale ;  and  that  on  the 
coming  in  and  confirmation  of  such  report  the  defendant  C.  D.,  who  is 
personally  liable  for  the  payment  of  the  mortgage  debt,  should  pay  to 
the  said  complainant  the  amount  of  such  deficiency,  with  interest  there- 
on from  the  date  of  the  last  mentioned  report,  and  that  such  complain- 
ant have  execution  therefor.  And  whereas,  the  said  master  have  filed 
his  report  of  said  sale  in  the  pro])er  office,  and  the  same  has  been  duly 
confirmedi  by  an  order  of  the  said  court  of  chancery,  from  which  report 
it  appears  that  the  costs  so  decreed  to  be  paid  to  the  said  complainant 

amount  to  $ as  taxed,  and  that  the  amount  of  the  deficiency  upon 

the  sale  of  the  said  mortgaged  premises,  over  and  above  the  sum  for 

which  the  said  premises  were  sold,  is  $ .    And  whereas,  the  said 

C.  D.  has  failed  to  comply  with  all  and  singular  the  matters  required 
of  him  in  and  by  the  said  decree  and  to  pay  the  amount  of  the  deficien- 
cy thus  reported,  with  interest,  or  any  part  thereof,  as  we  have  been  in- 
formed in  our  said  court  of  chancery.  Now,  therefore,  in  order  that 
full  and  speedy  justice  may  be  done  in  the  premises,  we  command  you, 
the  said  sheriff,  that  of  the  goods  and  chattels  of  the  said  C.  D.  in  your 

bailiwick  you  cause  to  be  made  the  sum  of  $ ,  being  the  amount  of 

the  deficiency  of  the  moneys  arising  from  said  sale  to  pay  the  amount 
reported  due  and  decreed  to  be  paid  to  the  said  complainant,  with  the 
interests  and  costs  as  aforesaid.    And  if  sufficient  goods  and  chattels  of* 
the  said  C.  D.  cannot  be  found  in  your  bailiwick,  that  then  you  cause 

the  said  sum  of  $ so  decreed  to  be  paid  as  aforesaid,  with  interest 

from  the day  of (a)  and  costs,  to  be  made  of  the  lands  and 

tenements  and  chattels  real  of  the  said  C.  1).  whereof  he  was  seized  on 

the day  of ,  or  at  any  time  since,  in  whosever  hands  the  same 

may  be  ;  and  have  you  those  moneys  before  our  said  vice  chancellor  of 

the  fourth  circuit,  in  our  said  court  of  chancery,  on  the day  of 

next,  wheresoever  the  said  court  shall  then  be,  to  render  to  the  said  A. 
B.  according  to  the  decree  aforesaid.  And  have  you  then  there  this 
writ,  and  make  and  return  a  certificate,  under  your  hand,  of  the  manner 
in  which  you  shall  have  executed  the  same. 

Witness,  <fcc. 

E.  C,  Sol.       ^  G.  M.  D.,  Clerk. 


(a)  If  the  decree  directs  the  payment  tion,  in  all  cases;  and  the  ordering  part 
of  interest,  ihut  fact  should  he  stated  in  of  the  execuiion  should  be  made  to  con- 
the  recital  of  the  decree  in  the  execu-    form  to  the  decree  in  that  respect. 
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Sheriff^s  return. 

1  certify  that  the  wiihin  named  defendant  C.  D.  has  no  goods  or  chat- 
tels, lands  or  tenements,  real  estate,  or  chattels  real  within  ray  bailiwick 
whereon  I  can  levy  to  make  the  amount  of  the  witfiin  mentioned  mo- 
neys, as  I  am  within  directed,  or  any  part  thereof. 

J.  A.,  Sheriff. 


CHAP.  III. 

•BILL  FOR  STRICT  FORECLOSURE  ©FA    MORTGAGE 

No.  382. 
Bill  of  form. 

See  ante,  p.  188. 

\  As  in  No,  360  to  the  {*ythen  continue]  upon  the  said  bond  and 
Tiiortgage. 

And  your  orator  further  showeth  unto  your  honor,  fhat  he  hath  fre- 
quently and  in  a  friendly  manner,  applied  to  the  said  C.  D.  and  re- 
quested him  to  pay  to  your  orator  the  said  sum  of  $ ,  with  interest 

thereon,  or  to  release  his  right  and  equity  of  redemption  in  the  said 
mortgaged  premises  to  your  orator ;  and  your  orator  hoped  the  said  re- 
quests would  have  been  complied  with.  But  now  so  it  is,  may  it  please 
your  honor,  the  said  C.  D.  combining  and  confederating  [charge  con- 
federacy as  in  No.  1,  ante,  p.  354,1  '^*^s  refused  either  to  pay  to  your 
orator  the  said  principal  money  and  interest,  or  to  release  to  him  his 
right  and  equity  of  redemption  of,  in,  and  to,  the  said  mortgaged  premi- 
ses ;  pretending  that  there  is  some  incnrabrance  upon  or  affecting  the 
said  premises  prior  to  your  orator's  said  mortgage,  but  what  is  the  par- 
ticular nature  thereof,  or  in  whom  the  same  is  vested,  he  refuses  to  dis- 
cover. Whereas  your  orator  charges  the  contrary  thereof  to  be  true ; 
but  nevertheless  the  said  C.  D.  persists  in  such  refusal  as  aforesaid. 
And  your  orator  further  charges,  that  the  said  mortgaged  premises  are  a 
scanty  security  for  the  repayment  of  what  is  due  for  principal  and  inter- 
est upon  the  said  mortgage. 

All  which  actings,  doings,  and  pretences  of  the  said  confederates  are 
contrary  to  equity  and  good  conscience,  and  tend  to  the  manifest  wrong, 
injury  and  oppression  of  your  orator. 

In  tender  consideration  whereof,  and  forasmuch  as  your  orator  is 
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remediless  in  the  premises,  at  and  by  the  strict  rales  of  the  common  law, 
and  is  only  relievable  in  a  court  of  equity,  where  matters  of  this  nature 
are  properly  cognizable  and  relievable. 

To  the  end  therefore,  that  the  said  C.  D.  and  his  confederates  when  dis- 
covered may,  upon  his  and  their  several  and  respective  corporal  oaths, 
full,  true,  direct,  and  perfect  answers  make,  according  to  the  best  of 
their  respective  knowledge,  information  and  belief,  to  all  and  singular 
the  premises ;  and  that  the  said  C.  D.  may  discover  and  in  manner 
aforesaid  set  forth  whether  there  is  or  are  any  other,  and  what  incum- 
brance or  incumbrances,  upon  or  affecting  the  said  mortgaged  premises, 
and  if  so,  in  whom  the  same  is  or  are  vested  ;.  and  whether  the  same  is 
or  are  not  subsequent  to  your  orator's  said  mortgage,  or  how  otherwise. 
And  that  an  account  may  be  taken  by  and  under  the  direction  of  this 
honorable  court,  of  what  is  due  and  owing  to  your  orator,  for  principal 
and  interest  on  his  said  mortgage,  and  that  the  said  C.  D.  may  be  de- 
creed to  pay  to  your  orator  what  may  be  found  due*  to  him,  on  taking 
the  said  account,  together  with  his  costs  of  this  suit,  by  a  short  day  to 
be  appointed  by  this  honorable  court  for  that  purpose ;  or  in  default 
thereof  that  the  said  C.  D.  and  all  persons  claiming  under  him  may  be 
absolutely  debarred  and  foreclosed  of  and  from  all  right  and  equity  of 
redemption  in  or  to  the  said  mortgaged  premises,  and  every  part  thereof,, 
and  that  he  may  deliver  up  to  your  orator  all  deeds,  papers,  or  writings 
in  his  custody  or  power,  relating  to  or  concerning  the  said  mortgaged 
premises,  or  any  part  thereof.    And  that  your  orator  may  have  such 
further  and  other  relief  ki  the  premises  as  to  your  honor  may  seem  meet,, 
and  the  circumstances  of  this  case  require. 
May  it  please  [prayer for  process  ofsubpoina  as  in  No.  1^ 


No.  383. 
Decree  for  strict  foreclosure. 

See  ante,  p.  188. 

At,  dec.  [as  in  No.  256.] 
[THtle  of  cause.] 

This  cause  coming  on  this  day  to  be  heard,  upon  the  pleadings  filed 
and  the  proofs  taken  therein,  and  Mr.  W.  C.  N.,  of  counsel  for  the  com- 
plainant, and  Mr.  F.  S.  K.,  of  counsel  for  the  defendant,  having  been 
heard,  it  is  ordered,  adjudged  and  decreed,  and  this  court  by  virtue  of 
the  power  and  authority  therein  vested  doth  order,  adjudge,  and  decree 
that  it  be  referred  to  one  of  the  masters  of  this  court  residing  in  the 
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county  of  Saratoga,  to  compute  and  ascertain  what  is  dae  to  the  com* 
plainant  for  principal  and  interest  upon  the  bond  and  mortgage  mention- 
ed in  ihe  bill  in  this  cause.    And  it  is  further  ordered  thai  the  said  mas- 
ter tax  the  costs  of  the  complainant  in  this  cause,  and  add  the  amount 
thereof  to  the  sum  which  shall  be  found  due  to  the  said  complainant  from 
the  said  defendant.     [If  the  mortgagee  is,  or  hcLs  been  at  any  time^  in 
possession,  add — and  that  the  said  master  take  an  account  of  the  rents 
and  profits  of  the  mortgaged  premises  received  by  the  said  complainant 
or  by  any  person  or  persons  by  his  order,  or  for  his  use,  and  deduct 
what  shall  appear  to  be  due  on  account  of  such  rents  and  profits  from 
the  sum  which  shall  be  found  due  to  the  said  complainant  for  principal 
and  interest  upon  the  said  bond  and  mortgage.]    And  it  is  further  order- 
ed that  upon  the  defendant's  paying  unto  \he  said  complainant  the 
amount  which  shall  be  reported  due  to  him  for  principal,  interest,  and 
costs,  as  aforesaid,  within  six  months  after  the  said  master  shall  have 
made  his  report,  and  after  the  same  shall  have  been  confirmed,  at  such 
time  and  place  as  the  said  master  shall  appoint,  that  the  said  complain- 
ant do  reconvey  the  mortgaged  premises  to  the  said  defendant,  by  a 
suitable  and  proper  instrument  of  conveyance,  to  be  approved  of  by  the 
said  master  in  case  the  parties  cannot  agree  upon  the  form  thereof,  free 
and  clear  of  all  incumbrances  done  by  him,  or  by  any  person  claiming 
by,  from,  or  under  him  ;  and  that  he  deliver  up  all  deeds  and  writings 
in  his  custody  or  power  relating  thereto,  upon  oath,  to  the  said  defen- 
dant, or  to  whom  he  shall  appoint.    And  further,  that  the  said  com- 
plainant cancel  and  discharge  such  mortgage  of  record.    But  in  default 
of  the  said  defendant's  paying  unto  the  said  complainant  such  principal, 
interest,  and  costs  as  aforesaid,  by  the  time  limited  for  that  purpose, 
then  it  is  ordered,  adjudged,  and  decreed,  that  the  said  defendant  do 
stand  absolutely  debarred   and  foreclosed  of  and  from  all  equity  of 
redemption  of,  in,  and  to  the  said  mortgaged  premises ;  which  premises 
are  described,  in  the  bill  of  complaint  and  in  the  said  mortgage,  as  fol- 
lows :  [insert  description.\ 
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No.  384. 

Order  enlarging  time  far  payment(a) 

See  ante,  p.  192. 

At,  &c.  [a«  in  No.  6.] 
[Title  of  cause.] 

The  report  of  the  master  to  whom  it  was  referred  to  compute  and  as- 
certain the  amount  due  to  the  complainant  in  this  cau^  for  principal 
and  interest  on  his  bond  and  mortgage  and  tax  his  costs  in  this  suit, 
having  been  filed  and  duly  confirmed,  from  which  it  appears  that  there 
will  be  due  to  the  said  eomplainant,  for  principal,  interest,  and  costs^ 

the  sum  of  $ ,  on  the  23d  day  of  December  instant,  which  was  the 

time  appointed  by  the  said  master  for  the  payment  thereof,  and  on  read- 
ing affidavits,  and  on  motion  of  Mr.  F.  S.  E.,  solicitor  for  the  defendant^ 
and  on  hearing  Mr.  W.  C.  N.,  solicitor  for  the  complainant,  in  opposi- 
tion thereto,  it  is  ordered  that  upon  the  said  defendant's  paying  to  tha 
complainant,  on  or  before  the  23d  day  of  December  instant,  the  sum  of 

$ reported  due  to  the  complainant  for  interest  and  costs  on  his  said 

mortgage,  by  the  said  master's  report,  the  time  for  the  defendant's  re- 
deeming the  said  mortgaged  premises  be  eidarged  for  six  monihs«  And 
upon  such  payment,  it  is  ordered  that  it  he 'referred  back  to.  the  said 
master  to  compute  the  complainant's  subsequent  interest,  and  tax  his 
subsequent  costs,  including  the  costs  of  this  application,  and  to  appoint 
a  new  time  and  place  for  payment  of  what  shall  be  found  due  to  the 
complainant  in  respect  thereof.  But  in  default  of  the  defendant's  pay- 
ing to  the  complainant  the  said  sum  of  $ by  tti&  time  aforesaid,  the 

said  defendant  is  to  stand  absdutely  foreclosed.(&) 


(a)  Where  the  master  had  appointed  the  time  upon  compnting;  sabeeqnent  in-* 
the  23d  day  of  December  for  tne  pay-  tereet  upon  the  whole  sum  found  due  for 
ment  of  the  principal,  interest  and  principal,  interest,  and  costs.  But  that 
costs.  now,  the  ordinary  terms  upon  which  the 

(b)  It  will  be  observed,  the  above  or-  court  enlarges  the  time  are,  the  payment 
der  enlarging  the  time  is  opon  the  terms  of  the  sum  reported  due  for  interest  and 
of  paying  the  interest  and  costs,  Mr.  costs,  and  carrying  on  the  account  of 
Seaton  remarks  that  formerly,  the  time  subsequent  interest  and  costs,  including 
might  be  enlarged  without  imposing  any  the  costs  of  the  apfilioation.  {Seaton  on 
terms  on  the  defendant ;  and  that  after-  Decrees^  149.) 

wards  it  became  the  practice  to  enlarge 
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for  and  in  x^onsideration  of  the  sum  of  $1000  to  him  in  band  paid  by 
the  said  C.  D.  did  grant,  bargain,  d&c.  unto  the  said  (X  Di,  bis  heirs  and 
assigns,  the  premises  above  mentioned,  and  described  in  the  aaid  inden- 
ture as  follows  :  [insert  description.]  To  have  and  to  hold  the  said 
premises  unto  the  said  C.  D.,  his  heirs,  executors,  administrators  and 
assigns  ;  subject  to  a  proviso  or  condition  of  redemption  by  your  orator 

on  the  payment  of  the  said  sum  of  $1000,  with  interest,  on  the 

day  of  —  ;  as  in  and  by  the  said  indenture  of  mortgage  now  in  the 
<^ustody  of  the  said  CX  D.,  when  prodaced,  will  more  fully  and  at  large 
«ippear. 

And  your  orator  further  showeth  unto  your  honor,  that  he  has  paid 
all  the  interest  on  the  said  sum  of  $1000  to  the  said  C  D.  from  the  date 

•of  said  mortgage  wntil  the day  of ;  and  that  he  has  always 

been,  and  still  is,  ready  to  pay  the  said  C.  IX  what  is  due  to  him  for 
principal  and  interest  on  the  said  mortgage,  and  costs,  and  did  •actually, 

on  or  about  the day  of tender  and  offer  to  pay  to  the  said 

C.  D.  the  said  sum  of  $1000,  together  with  the  interest  then  due  there- 
on, and  the  <;o8ts.  And  your  orator  well  hoped  that  the  said  defendant 
would  ha^e  received  the  said  several  snms  of  money  so  tendered  and 
offered  to  be  paid  to  him  by  your  orator  as  aforesaid,  and  that  he  would 
•either  have  delivered  up  unto  your  orator  the  said  indenture  of  mort- 
gage to  be  cancelled,  or  have  re-assigned  the  same  to  your  orator,  as  in 
Justice  and  equity  he  ought  to  have  done. 

But  now  so  it  is,  may  it  please  your  honor,  the  said  C.  D.  combining 
Bnd  confederating  to  and  with  divers  other  persons  at  present  unknown 
to  your  orator,  but  whose  names,  when  discovered,  your  orator  prays 
may  be  inserted  herein,  with  proper  and  apt  words  to  charge  them,  be, 
the  said  C.  D^  in  order  to  deprive  and  defeat  your  orator  of  the  benefit 
of  redeeming  the  said  mortgaged  premises,  does  pretend  and  give  out 
that  your  orator  did  not  borrow  of  him,  the  said  C.  D*,  the  said' sum  of 
^1000,  nor  execute  the  said  indenture  of  mortgage  to  the  said  C.  D. 
for  securing  the  re-payment  thereof,  with  interest,  as  aforesaid,  but  does 
pretend  that  the  said  sum  of  $1000  was  paid  to  your  orator  in  conside- 
ration of  the  absolute  purchase  of  the  said  premises  ;  and  at  other  times 
he  does  admit  that  a  deed  of  the  same  date  as  above  mentioned,  and  be- 
tween the  same  parties,  was  executed  by  your  orator,  but  that  your  ora- 
tor did  thereby  absolutely  dispose  of  and  convey  the  said  premises  with- 
out any  proviso  or  condition  of  redemption  as  above  mentioned :  where- 
as, your  orator  charges  the  contrary  of  such  pretences  to  be  the  truth. 
And  at  other  times  the  said  C.  D.  admits  that  such  indenture  of  mort- 
gage was  executed  as  above  mentioned,  but  pretends  that  at  the  time 
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of  the  tender  above  mentioned  great  arrears  of  interest  were  due  and 

owing  from  your  orator  to  the  said  G.  D.  amounting  to  $ over  and 

above  the  sum  tendered  by  your  orator ;  whereas  your  orator  charges 

the  truth  to  be  that  no  more  than  the  sum  of  $ was  due  and  owing 

from  your  orator  to  the  said  C.  D.  for  the  interest  upon  the  said  $1000 
and  the  costs,  at  the  time  of  the  said  tender  ;  and  upon  the  pretences 
aforesaid  the  said  C.  D.  refuses  to  come  to  any  manner  of  account  with 
your  orator,  or  to  re-convey  the  said  premises  to  him. 

All  which  actings,  doing  and  pretences  of  the  said  C.  D.  and  his  con- 
federates are  contrary  to  equity  and  good  conscience,  and  tend  to  the 
manifest  wrong,  injury  and  oppression  of  your  orator. 

In  tender  consideration  whereof  [cis  in  No,  h]  To  the  end  therefore, 
[as  in  No.  1.]  And  more  especially  that  the  said  C.  D.  may  set  forth 
whether  your  orator  did  not,  and  when,  apply  to  him  to  borrow  the  said 
sum  of  $1000,  or  any  other  sum  of  money,  and  whether  such  indenture 
of  mortgage  was  not  executed  by  your  orator  to  the  purport  and  effect, 
and  upon  the  condition  or  proviso  above  mentioned;  and  whether  your 
orator  has  not  paid  the  interest  upon  the  said  sum  of  $1000  to  the  said 

C.  D.,  from  the  date  of  the  said  mortgage  until  the day  of  -'-'—, 

or  until  some  other -and  what  time;  and  whether  your  orator  did  not 
make  such  tender  of  such  several  sums  of  money  as  above  mentioned,  to 
the  said  C.  D.,  or  how  otherwise  ;  and  that  the  said  C.  D.  may  set  forth 
what  was  due  and  owing  to  him  on  the  said  mortgage  for  principal  and 
interest,  and  costs,  at  the  ti;iie  of  the  said  tender,  and  that  he  may  set 
forth  why  and  for  what  reasons  he  refused  to  receive  the  said  several 
sums  of  money  so  tendered  as  aforesaid.  And  that  an  account  may  be 
taken,  by  and  under  the  decree  and  direction  of  this  honorable  court,  of 
what  is  now  due  and  owing  to  the  said  C.  D.  for  principal  and  interest 
upon  the  ^aid  mortgage  and  costs  ;  and  that  your  orator  may  be  at  lib- 
erty to  redeem  the  said  mortgaged  premises  upon  payment  of  what,  if 
any  thing,  shall  be  found  to  be  due  to  the  said  C.  D.,  which  your  orator 
hereby  offers  to  pay ;  and  that  thereupon  the  said  C.  D.  may  be  decreed 
to  surrender  and  deliver  up  the  possession  of  the  said  mortgaged  premi- 
ses to  your  orator,  free  and  clear  of  all  incumbrances  done  by  him,  or  by 
any  person  claiming  by,  from,  or  under  him,  and  that  he  may  be  order- 
ed to  acknowledge  satisfaction  of  the  said  mortgage  and  discharge  the 
same  of  record.  And  that  your  orator  may  have  such  further  and  other 
relief  in  the  premises,  as  the  nature  of  his  case  may  require  and  to  youc 
honor  shall  seem  meet. 

May  it  please  your  honor,  \prayerfor  subpiBna,^ 
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No.  388. 
Decree  for  redemption,  {against  morti^agee  in  possession.) 

See  ante,  p.  199. 

At,  <fcc.  [as  in  No.  255.J 
[  Title  of  cause.] 

This  cause  coming  on  this  day  to  be  heard  upon  the 
pleadings  filed  therein,  and  Mr.  C,  of  counsel  for  the  complainant,  and 
Mr.  K.,  of  counsel  for  the  defendant,  having  been  heard,  it  is  ordered,  ad- 
judged, and  decreed,  that  it  be  referred  to  one  of  the  masters  of  this 
court  to  take  an  account  of  what  is  due  to  the  defendant  for  principal 
and  interest  on  his  mortgage  in  the  bill  of  complaint  mentioned,  and  to 
tax  his  costs  of  this  suit.    And  the  said  master  is  also  to  take  an  account 
of  the  rents  and  profits  of  the  said  mortgaged  premises  come  to  the 
hands  of  the  said  defendant  or  of  any  other  person  or  persons  by  his  or- 
der or  for  his  use,  or  which  he,  without  his  wilful  default,  might  have 
received.    And  what  shall  be  coming  on   the  said  account  of  rents 
and  profits,  is  to  be  deducted  out  of  what  shall  be  found  due  to  the 
said  defendant  for  principal,  interest,  and  costs.    And  for  the  bet- 
ter taking  of  the  said  account,  the  parties  are  to  produce  before,  and 
leave  with,  the  said  master,  all  deeds,  books,  papers,  and  writings  in 
their  custody  or  power  relating  thereto,  and  are  to  be  examined  on  oath, 
as  the  said  master  shall  direct.    And  what,  upon  the  balance  of  the  said 
account,  shall  be  certified  to  be  due  to  the  said  defendant,  for  his  princi- 
pal, interest,  and  costs,  it  is  ordered  and  decreed  that  the  complainant 
do  pay  to  the  said  defendant  within  six  months  after  the  said  mas- 
ter shall   have  made  his  report,  and  the  same  shall  have  been  con- 
firmed, and  after  service  of  a  notice  of  the  order  of  confirmation  and  of 
a  copy  of  the  bill  of  costs  as  taxed ;  and  that  upon  stifh  payment  being 
made,  the  said  defendant  do  re-surrender  the  said  mortgaged  premises 
unto  the  said  complainant}  or  unto  such  person  or  persons  as  he  shall  di- 
rect, free  and  clear  of  all  incumbrances,  done  by  him,  or  any  person 
claiming  by,  from,  or  under  him,  and  deliver  unto  the  said  complainant 
on  oath,  all  deeds  and  writings  in  his  custody  or  power  relating  to  the 
said  mortgaged  premises.    But  in  default  of  the  said  complainant's  pay- 
ins  unto  the  said  defendant  what  shall  be  so  certified  to  be  due  to  him 
for  principal,  interest,  and  costs  as  aforesaid,  after  such  deductions  made 
thereout  as  aforesaid,  at  such  time  and  place  as  aforesaid,  it  is  ordered 
that  the  said  complainant's  bill  do  from  thenceforth  stand  dismissed  out 
of  this  court,  with  costs  to  be  taxed. 
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No.  389. 
Affidavit  by  mortgagee  of  non-payment  of  money. 

See  ante,  p.  300. 

[Title  of  catise-'\  Saratoga  county,  ss:  C.  D.,  the  above  defendant, 
being  duly  sworn,  deposeth  and  saith  that  he  hath  not,  nor  hath  any 
other  person  or  persons  on  his  behalf,  at  any  time  heretofore  received 

or  been  paid  the  sum  of  $ ,  or  any  part  thereof,  which  by  the  decree 

made  in  this  cause  on  the  — .  day  of ,  and  the  master's  report 

dated ^  made  in  this  cause  pursuant  to  the  said  decree,  was  ordered 

and  appointed  to  be'paid  to  him,  this  deponent,  but  that  the  said  sum  of 

f now  remains  due  and  owing  to  this  deponent  upon  the  mortgage 

in  the  said  decree  and  report  mentioned. 


No.  390.' 
Final  order  for  dismission  of  bill  for  redemption. 

See  ante,  p.  900. 

At,  &c.  [as  in  No.  255.] 
[  Title  of  cause.] 

llie  report  of  the  master  to  whom  it  was  referred  to  take  an  account 
of  what  was  due  to  the  defendant  in  this  cause,  for  principal  and  interest 
on  his  mortgage  in  the  bill  of  complaint  mentioned,  and  to  tax  his  costs 
in  this  suit,  having  been  heretofore  filed,  from  which  it  appears  that 
there  was  due  to  the  said  defendant  for  principal  and  interest  upon  his 

mortgage,  at  the  date  of  said  report,  the  sum  off ,  and  that  the  costs 

of  said  defendant  had  been  taxed  at  the  sum  of  $ ,  and  the  said  re* 

port  haying  been  duly  confirmed  on  the day  of last,  as  ap- 
pears by  the  certificate  of  the  register  of  this  court;  on  reading  and  fil- 
ing the  said  report  and  certificate  and  due  proof  of  service  upon  the  said 
complainant,  more  than  six  months  since,  of  notice  of  the  order  confirm- 
ing said  report  and  of  a  copy  of  the  bill  of  costs  as  taxed,  and  on  read- 
ing and  filing  the  afiidavit  of  the  said  defendant,  showing  that  the 
amount  reported  due  to  the  said  defendant  for  principal,  interest,  and 
costs,  has  not  been  paid  pursuant  to  the  decree  of  this  court,  made  on 

the day  of ,  and  the  said  master's  report,  nor  any  part  thereof, 

but  that  the  said  sum  off ,  and  every  part  thereof  still  remains  due 

and  owing  from  the  complainant  k>  the  said  defendant  for  his  principal, 


\ 
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interest,  and  costs ;  on  motion  of  Mr.  K.,  of  counsel  for  the  defendant, 
and  on  hearing  Mr.  N.,  of  counsel  for  the  complainant,  in  opposition,  it 
is  ordered  and  decreed  that  the  bill  of  complaint  in  this  cause  do  stand 
dismissed  out  of  this  court  with  costs  of  the  proceedings  subsequent  to 
the  filing  of  the  master's  report,  to  be  taxed ;  and  that  the  defendant 
have  execution  for  such  costs,  together  with  the  costs  heretofore  taxed 
by  said  master  os  aforesaid. 


CHAP.    V. 

PROCEEDINGS  BY  AND  AGAINST  INFANTS. 

No.  391. 

Petition  for  appointment  of  nfixt  friends 
See  ante,  pp.  201,  303. 

In  Chancery, 
Before  the  Chancellor. 

To  the  Chancellor  of  the  State  of  New-Yof k. 

The  petition  of ,A.  B.,  an  infant  under  the  age  of  twenty-one,  to  wit, 
of  the  age  of  sixteen  years  and  upwards^  respectfully  showeth : 

That  a  suit  ought  to  be  brought  in  this  court,  by  and  on  behalf  of 
your  petitioner,  \and  others'\  against  C.  D.  Your  petitioner  therefore 
prays  that  R.  H.,  of  the  city  of  Troy,  counsellor  at  law,  may,  by  an  or« 
der  of  this  court,  be  appointed  the  next  friend  of  your  petitioner,  to  ap- 
pear for  him,  as  such  in  the  said  suit. 

And  your  petitioner,  &c. 

Consent  of  next  friends 

I  hereby  consent  to  be  appointed  the  next  friend  of  the  above  peti- 
tioner, and  to  appear  for  him  as  such,  in  the  suit  mentioned  in  the  above 
petition. 

Dated,  &c.  R.  H. 
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No.  392, 
Order  app&iniing  next  friend /or  infafti. 

See  ante,  p.  903* 

In  ChancerYi 

Before  the  Chancellor. 

[or  before  the  vice  chancellor  of  the       -  circuit.] 

In  the  matter  of 
the  petition  of 
A.  B.,  an  infant.    )      On  reading  the  petition  of  A.  B.,  an  infant, 

praying  for  the  appointment  of  R.  H.  as  his  next  friend,  in  a  suit  about 

to  be  brought  in  this  court  by  him  [and  others]  against  C.  D.,  and  the 

written  consent  of  the  said  R.  H.  to  accept  said  appointment ;  and  the 

said  R.  H.  haying  personally  appeared  before  me  and  acknowledged 

that  he  executed,  [or  it  havitig  been  duly  proved  to  me  by  the  oath  of  W. 

S.  that  the  said  Jt.  H,  signed]  the  said  consent ;  it  is  ordered  that  the 

said  R,  H.  be,  and  he  is  hereby  appointed  the  next  friend  of  the  said 

petitioner,  to  appear  for  him  as  such  in  the  suit  referred  to  in  the  said 

petition,  [upon  his  executing  a  bond  to  the  said  infant  in  the  penalty  of 

$ y  with  two  sufficient  sureties^  conditioned  that  he  will  duly  account 

to  such  infant  for  all  moneys^  which  may  be  recovered  in  such  suit,] 

Dated,  &c.  J.  W„  Tice  Chan'r. 

[or  P.  G,  E.J  Master  in  Chancy.] 


No.  393. 
Petition  for  order  to  sell  real  estate  of  infants. 

Sec  ante,  p.  211. 

In  Chancery. 

Before  the  Chancellor : 

To  the  Chancellor  of  the  state  of  New- York. 

The  petition  of  A.  B.,  of  &c.,  an  infant  over  the  age  of  fourteen  years, 
who  has  no  general  guardian  ;  and  of  E.  B.,  an  infant  under  the  age  of 
fourteen  years,  who  has  no  general  guardian,  by  C.  B,  his  mother  and 
next  friend,  respectfully  showeth  : 

That  your  petitioner  A.  B.  is  an  infant  of  the  age  of  sixteen  years 
and  upwards,  and  the  said  E.  B.  is  an  infant  of  the  age  of  about  twelve 
years,  and  that  the  said  infants  are  two  of  the  children  and  heirs  at  law 
of  W.  B.,  late  of  &c.,  deceased  ;  and  that,  as  such  heirs  at  law,  they  are 

ToL.   11.  SO 
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each  entitled  to  an  undivided  fifth  part,  subject  to  the  right  oC  dower  of 
the  said  C.  B.  their  mother,  of  a  lot  of  land  situated  in  the  second  ward 
of  the  city  of  Troy,  with  a  dwelling  house  and  out-houses  thereon,  and 
known  as  lot  No.  160,  Fourth  street ;  also  to  an  undivided  fifth  part 
of  a  certain  lot,  piece,  or  parcel  of  land,  situate,  lying,  and  being  in  the 

town  of ,  in  the  county  of  — ,  consisting  of  about  300  acres  of 

land,  and  bounded  and  described  as  follows :  [insert  description.]  That 

the  said  house  and  lot  in  the  city  of  Troy,  are  worth  the  sum  of  9 j 

and  produce  an  annual  income  of  $ ;  that  the  said  lot  or  parcel  of 

land,  lying  in  the  town  of ,  is  worth  about  $ ,  hut  is  entirely 

unproductive,  being  wild  and  unimproved.  That  the  brothers  of  your 
petitioners,  R.  B.,  J.  B.,  and  S.  B.,  own  the  other  three-fifths  of  the  said 
real  estate  above  mentioned,  and  threaten  to  commence  proceedings 
against  your  petitioners  for  the  partition  thereof. 

And  your  petitioners  the  said  infants,  further  show  ^hat  they  do  not 
own  any  other  real  estate  than  that  above  described — and  that  they  have 
no  personal  estate  of  any  kind,  or  to  any  amount  whatever  except  their 
necessary  wearing  apparel. 

And  your  petitioner  the  said  C.  H.,  the  mother  of  the  said  infants,  fur- 
ther shows,  that  as  the  widow  of  the  said  W.  B.  deceased,  the  father  of 
the  above  infants,  she  is  entitled  to  dower  in  the  said  real  estate,  and 
that  she  has  no  means  of  support  for  herself  and  her  said  infant  children 
except  what  she  and  they  may  acquire  by  their  industry ;  and  that  it  is 
necessary  the  said  premises,  or  some  part  thereof,  should  be  sold  and 
the  proceeds,  or  some  part  thereof,  be  applied  towards  the  necessary 
education  and  maintainance  of  said  infants :  and  your  petitioner  the  said 
C.  B.,  hereby  offers  to  unite  in  the  sale  of  said  premises,  and  to  release 
her  right  of  dower  therein,  upon  condition  that  one-third  part  of  the  pur- 
chase money  be  securely  invested,  and  the  annual  interest  thereon  be  paid 
to  her  during  her  natural  life;  or  that  a  gross  sum  be  paid  to  her  in  lieu 
thereof,  equal  in  value  to  her  life  estate  therein,  to  be  ascertained  upon 
the  principle  of  life  annuities. 

Your  petitioners  therefore  pray,  that  the  said  real  estate  may  be  sold 
by  and  under  the  direction  of  this  court ;  and  that  W.  R.,  of  the  city  of 
Troy,  counsellor  at  law,  who  is  the  nncle  of,  [or  who  is  no  way  related 
to'\  the  said  infants,  may  be  appointed  their  special  guardian,  for  the 
purpose  of  selling  the  interests  of  said  infants  in  the  said  real  estate. 
And  J.  N.  D.,  and  T.  L.,  of  &c.,  gentlemen,  are  proposed  as  sureties  for 
the  said  W.  R.,  as  such  special  guardian,  to  join  with  him  in  a  bond  in 
such  penalty,  and  upon  such  condition  as  shall  be  required. 

And  your  petitioners,  &c. 
{Jur<U^  see  No.  251. J 
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Consent  of  guardian. 

I  hereby  consent  to  be  appointed  the  special  guardian  of  the  above 
petitioners,  for  the  purposes  mentioned  in  the  above  petition. 
Dated,  i&c.  W.  R. 


No.  394 

Certifkaie  of  master. 

See  ante,  p.  213. 

ITUle.] 

To  the  Chancellor  of  the  state  of  New-York. 

I,  P.  G.,  one  of  the  masters  of  this  court,  residing  in  the  county  of 
Rensselaer,  do  certify  and  report,  in  pursuance  of  the  169th  rule  of  this 
court,  that  W.  R.,  the  person  proposed  in  the  annexed  petition  as  the 
guardian  of  the  infants  therein  named,  is  a  suitable  and  proper  person 
for  that  purpose.;  that  I  have  taken  proof  as  to  the  ages  of  the  said  in- 
fants respectively,  and  as  to  the  actual  value  of  their  respective  interests 
in  the  real  estate  proposed  to  be  sold,  and  as  to  the  sufficiency  of  the 
persons  proposed  as  sureties  of  the  said  W.  R.,  and  I  find  that  the  ma- 
terial facts  stated  in  the  said  petition  are  true ;  and  that  J.  N.  D.  and 
T.  L.,  the  persons  proposed  as  sureties  of  the  said  W.  R.,  are  each  worth 
double  the  value  of  the  interest  of  the  said  infants  ia  the  real  estate  pro- 
posed to  be  sold,  and  of  the  interest  on  such  value  during  the  minorities 
of  the  said  infants,  over  and  above  all  debts-;  and  that  I  have  taken  their 
affidavits  of  justification. 

And  I  further  certify  and  report,  that  the  said  W.  R.  should  execute 
a  bond  with  his  sureties  aforesaid,  to  £ach  of  the  infants,  in  the  penalty 

of$ 

All  which,  &c. 

Dated,  &c.  P.  G.,  Master  in. chancery. 


TSo.  396. 

thrder  appointing  special  guardian. 
See  ante,  p.  914. 

At,  Sec.  [as  in  No.  266.] 

[Title.] 

On  reading  and  filing  the  petition  of  A.  B.,  of  ^.,  an  infant 
over  the  age  of  fourteen  years,  who  has  no  general  guardian,  and  of  E. 
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■ 

Bo  an  infant  ntider  the  age  of  fourteen,  who  has  no  general  gaaidiaD| 
by  C.  B.  his  mother  and  next  friend,  praying  for  the  sale  of  certain  real 
estate  of  the  said  infants  therein  described,  under  the  direction  of  this 
court  and  for  the  appointment  of  W.  R.,  as  special  guardian,  for  the 
purpose  of  conducting  the  said  sale ;  and  on  reading  and  filing  the  cer- 
tificate of  P.  G.,  the  master  in  chancery  residing  nearest  the  residence 
of  the  said  infants,  made  in  pursuance  of  the  169th  rule  of  this  court| 
certifying  that  W.  R.,  the  person  proposed  as  such  guardian  in  the  said 
petition.  Is  a  suitable  and  proper  person  for  that  purpose,  that  he  had 
taken  proof  as  to  the  ages  of  the  said  infants  respectively,  as  to  the  ac- 
tual vahie  of  their  respective  interests  in  the  real  estate  proposed  to  be 
sold  and  as  to  the  sufficiency  of  the  persons  proposed  as  the  sureties  of 
the  said  W.  R.,  and  that  he  found  the  material  facts  stated  in  the  said 
petition  to  be  true,  and  that  J.  N*  D.  and  T.  L.,  the  persons  proposed  as 
such  sureties,  are  each  worth  double  the  value  of  the  interest  of  the  said 
infants  in  such  real  estate,  and  of  the  interest  on  such  value  during  the 
minorities  of  the  said  infants,  over  and  above  all  debts ;  and  that  the 
said  W.  R.  should  execute  a  bond,  with  such  sureties  to  each  of  the  said 

infants,  in  the  penalty  of  $ J  and  it  satisfactorily  appearing  to  the 

court  that  there  is  reasonable  ground  for  the  application  !  on  motion  of 
W.  N.  solicitor  for  the  said  petitioners,  ordered,  that  W*  R»  be,  and  he 
is  hereby  appointed  the  special  guardian  of  the  said  infants  for  the  pur- 
poses of  such  sale,  upon  his  executing,  together  with  J.  N*  D.  <fc  T.  L-, 
as  his  sureties,  a  bond  to  each  of  the  said  infants,  in  the  penalty  of 

^ ^  conditioned'for  the  faithful  performance  by  the  said  W.  R,,  of 

the  trust  reposed  in  him  as  such  guardian,  and  for  paying  over,  invest- 
inff,  and  accounting  for,  all  moneys  that  shall  be  received  by  him,  accord- 
ing to  the  order  of  any  court  having  authority  to  give  directions  in  the 
premises,  and  to  observe  the  orders  and  directions  of  this  court  in  rela- 
tion to  the  said  trusts,  and  filing  the  same  in  the  office  of  the  register  of 
this  court ;  which  bond  shall  be  approved  of,  as  to  its  form  and  manner 
of  execution,  l?y  the  said  master,  signified  by  his  approbation  endorsed 
thereon.  And  it  is  further  ordered,  that  it  be  referred  to  P.  G.,  the 
said  master,  to  ascertain  the  truth  of  the  facts  stated  in  the  said  petition, 
and  to  examine  and  report  thereon,  agreeably  to  the  160th  rule  of  this 
court  •  and  that  he  summon  before  him  such  of  the  relatives  and  friends 
of  the  said  infants,  and  other  persons,  as  he  may  think  proper,  and  exa- 
mine them  on  oath,  in  relation  to  the  matters  of  the  said  reference. 
And  the  said  master  is  required  to  ascertain  the  value  of  the  dower  right 
in  said  premises,  of  any  person  entitled  to  the  same,  and  who  is  willing 
to  join  in  the  sale,  on  the  principle  of  life  annuities.    And  it  is  further 
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ordered  that  the  said  master  shall  not  proceed  on  such  reference,  until 
the  certificate  of  the  register  of  this  court  is  produced  to  him,  showing 
that  the  security  required  to  be  given  by  such  special  guardian,  has  been 
duly  proved  or  acknowledged,  and  filed  in  his  office. 


No.  396. 

Bond  of  special  guardian. 
See  ante,  p.  913. 

Know  all  men  by  these  presents,  that  we  W.  R.,  J.  N.  D.  and  T.  L., 

of  &c.  are  held  and  firmly  bound  unto  A.  B.  in  the  penal  sum  of  $ ^ 

to  be  paid  to  the  said  A.  B.,  his  heirs,  executorS)  administrators  or  as- 
signs ;  for  which  payment  well  and  truly  to  be  made  we  bind  ourselves 
our  heirs,  executors,  and  administrators,  jointly  and  severally,  firmly  by 

these  presents.    Sealed  with  our  seals,  and  dated  the day  of , 

one  thousand  eight  hundred  and  forty-fonr.(*) 

Whereas,  by  an  order  of  the  court  of  chancery  of  the  state  of  New- 
York  made  on  the day  of ,  the  above  bounden  (t)  W.  R.  was 

appointed  special  guardian  of  the  above  named  A.  B.,  an  infant  under 
the  age  of  twenty-one  years,  for  the  purpose  of  making  a  sale  of  certain 
real  estate  belonging  to  said  infant  and  mentioned  in  said  order,  upon  his 
giving  the  bond  therein  required  :  Now  therefore,  the  condition  of  this 
obligation  is  such,  that  if  the  above  bounden  W.  R.  shall  faithfully  per- 
form the  trust  reposed  in  him  as  such  special  guardian,  and  shall  duly 
pay  over,  invest,  and  account  for,  all  moneys  that  shall  be  received  by 
him,  according  to  the  order  of  any  court  having  authority  to  give  direc- 
tions in  the  premises,  and  shall  observe  the  orders  and  directions  of  the 
court  of  chancery  in  relation  to  such  trust,  then  this  obligation  to  be 
void,  otherwise' to  be  and  remain  in  full  force  and  virtue. 

Sealed  and  delivered  W.  R.  (l.  s.) 

in  presence  of  J.  N.  D.        (l.  s.) 

G.  R  T.  L.  (l.  s>) 

Acknowledgment  of  bond. 

State  of  New- York.  } 

Saratoga  county,  )  ss :  On  this  —  day  of  ^— ,  before  me,  a  jus- 
tice of  the  peace  in  and  for  said  county,  came  the  above  named  W.  R^ 
J.  N.  D.  and  T.  L.,  to  me  well  known  to  be  the  persons  described  in, 
and  who  executed  the  above  instrument,  and  severally  acknowledged 
that  they  executed  the  same. 

R.  C,  Justice  of  the  peace.   - 
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Approval  of  bond  by  master. 

I  approve  of  the  withia  bond,  as  to  its  form  and  manner  of  execution. 
Dated,  d^c.  P.  G.,  Master  in  chy. 


No.  397. 
Register's  certificate  of  the  filing  of  security. 

See  ante,  p.  215. 

[  TUle.] 

I  do  hereby  certify,  that  the  security  required  by  the  order  of 

this  court,  made  on  the day  of ,  to  be  given  by  W.  R^  the 

special  guardian  appointed  by  the  court  in  the  above  matter,  has  been 
duly  proved  or  acknowledged  and  filed  in  my  office  agreeably  to  the  s»d 
order. 

Dated,  ice.  J.  M.  D.,  Register  \or  clerk\ 


No.  398. 
Master's  report  under  No.  395. 

See  ante,  p.  315. 

[  Title.]  To  the  Chancellor  of  the  State  of  New-York. 

In  pursuance  of  an  order  made  in  the  above  entitled  matter,  on  the 
flay  of ,  by  which  it  was  referred  to  me  to  ascertain  the  truth 


of  the  facts  stated  in  the  petition  in  the  above  matter,  and  to  examine 
and  report  thereon,  agreeably  to  the  160th  rule  of  this  court,  and  to  as- 
certain the  value  of  the  dower  right  in  the  premises  mentioned  in  the 
said  petition,  of  any  person  entitled  to  the  same  and  who  is  wiUing  to 
join  in  the  sale,  on  the  principle  of  life  annuities. 

I  the  subscriber,  one  of  the  masters  of  this  court,  do  respectfully  re- 
port that  I  have  been  attended  by  W.  N.,  the  solicitor  for  the  petition- 
ers who  produced  before  me  a  certificate  of  the  register  of  this  court  that 
the  security  required  to  be  given  by  W.  R.  the  special  guardian,  had 
been  duly  proved  or  acknowledged  and  filed  in  his  office  agreeably  to 
the  said  order  ;  and  having  summoned  before  me  such  of  the  relatives 
and  friends  of  the  said  infants,  and  other  persons  as  appeared  likely  to 
possess  any  information  in  relation  to  the  matters  of  the  reference,  and 
examined  them  on  oath  in  relation  thereto,  I  am  satisfied  that  all  the  ma- 
terial facts  stated  in  the  said  petition  are  true,  and  that  a  sale  of  the  whole 
'of  the  real  estate  belonging  to  said  infants  would  be  for  their  benefit ; 
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and  that  my  reasons  for  this  opinion  are  the  same  as  those  set  forth  in 
the  said  petition,  together  with  the  probability  that  if  the  interests  of  the 
said  infants  are  not  sold,  under  the  direction  of  this  court,  proceedings 
will  be  commenced  against  such  infants,,  by  the  adult  joint  owners,  or 
some  of  them,  for  the  partition  thereof ;  which  proceedings  would' sub- 
ject the  infants  to  great  expense,  and  much  greater  than  that  attending 
a  sale  under  the  direction  of  this  court. 

I  do  further  report  that  the  said  premises  are  worth,  in  the  aggregate, 

the  sum  of  $ ;  that  the  house  and  lot  in  the  city  of  Troy  are  worth 

$ ,  and  that  the  lot  of  land  situate  in  the  town  of ^  in  the  coun- 
ty of ,  is  worth  $ ;  that  the  said  premises  are  very  unproduc- 
tive, considering  the  value  thereof,  as  they  only  yield  an  apnual  income 
to  the  said  infants  of  about  $ • 

And  I  do  further  report,  that  in  my  opinion  it  will  be  for  the  interest 
of  the  said  infants  to  have  the  said  real  estate  sold,  upon  the  following 
terms  and  conditions  :  That  so  much  of  the  proceeds  of  their  shares  or 
interests  in  the  same  as  may  be  necessary  to  pay  their  respective  propor- 
tions of  the  gross  value  of  the  right  of  dower  of  their  mother  C.  B., 
therein,  and  the  costs  of  these  proceedings,  be  paid  by  the  purchaser  on 
the  delivery  of  the  deed  ,-  and  that  the  payment  9fthe  residue  of  the 
purchase  money  of  the  interests  of  said  infants  be  secured  by  the  bond 
of  the  purchaser  and  a  mortgage  upon  the  said  premises  to  be  given  to 
the  register  of  this  court,  in  trust  for  the  said  infants,  conditioned  to  pay 
the  interest  thereon,  semi-annually,  at  the  rate  of  seven  per  cent  per  an- 
num, and  the  principal  in  two  equal  instalments,  one  of  which  shall  be 
paid  on  the  day  when  the  said  A.  B.  shall  arrive  at  the  age  of  twenty- 
one  years,  and  the  other  on  the  day  when  the  said  E.  B.  shall  arrive  at 
full  age. 

I  do  further  report,  that  the  said  infiftnts  are  not  in  absolute  need  of 
any  part  of  the  proceeds  of  said  sale  for  their  support  and  maintenance, 
over  and  above  the  interest  or  income  thereof,  [and  their  other  proper- 
ty] together  with  what  they  may  earn  by  Iheir  own  exertions. 

And  I  do  further  report,  that  C.  B.,  the  mother  of  the  said  infants, 
and  who  is  entitled  to  her  dower  in  the  premises,  is  willing  to  join  in 
the  said  sale  ;  and  that  I  have  ascertained  the  value  of  her  life  estate  in 
the  premises  on  the  principle  of  life  annuities ;  and  that  the  present 

value  of  the  same  is  $ . 

All  of  which,  &c. 

Dated,  &c.  P.  G.,  Master  in  chan'y* 
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No.  399. 

Order  i  upon  master^s  report,  authorizing  guardian  to  contrad. 

See  ante,  p.  216. 

At,  Sec.  \a^  in  No.  255.] 

[TUle.] 

On  reading  and  filing  the  report  of  P.  G.,  one  of  the  masters  of 

this  court,  made  in  the  above  matter,  and  bearing  date  the day  of 

-,  in  pursuance  of  an  order  of  this  court  made  on  the day  of 

-,  from  which  it  appears  satisfactorily  to  this  court  that  the  interests 
of  the  said  infants  will  be  promoted  by  a  sale  of  their  shares  in  the  real 
estate  mentioned  in  the  petition  in  this  matter,  for  the  reasons  stated  in 
said  report ;  on  motion  of  W.  N.,  of  counsel  for  the  said  petitioner,  it 
is  ordered  that  the  said  report  be  and  the  same  is  hereby  confirmed. 
And  it  is  further  ordered  that  W.  R.,  the  special  guardian  of  said  in* 
fants,  be  and  he  is  hereby  authorized  and  empowered  to  contcact  for  the 
sale  and  conveyance  of  all  the  right,  title  and  interest  of  the  said  infants 
in  and  to  such  real  ealate ;  at  a  price  not  less  than  the  sum  specified  by 
said  master  in  his  report  as  the  value  thereof,  and  upon  the  terms  and 
conditions  therein  specified.  And  it  is  further  ordered  that  before  exe^ 
cuting  any  deed  or  instrument  of  conveyance  of  the  said  premises  to  the 
purchaser  or  purchasers  thereof,  the  said  guardian  report  to  this  court, 
upon  oath,  the  terms  and  conditions  of  the  agreement  made  by  him  for 
the  sale  of  such  preoiises. 


No.  400. 

Report  by  special  guardian^  of  agreement  to  sell. 

See  ante,  p.  915. 

[Title.]  ' 

'      To  the  Chancellor  of  the  State  of  New-York. 
In  pursuance  of  an  order  of  this  court,  made  in  the  above  matter,  on 

the day  of authorizing  and  empoweritig  me,  as  the  special 

guardian  of  the  infants,  therein  named,  to  contract  for  the  sale  and  con* 
veyance  of  all  the  right,  title,  and  interest  of  the  said  infants  in  and  to 
the  real  estate  mentioned  and  described  in  the  petition  of  the  said  infants 

in  this  matter,  dated  the day  of ,  and  to  report,  upon  oath, 

the  terms  and  conditions  of  the  agreement  made  by  me  with  the  pur- 
chaser or  purchasers,  before  executing  any  deed  or  instrument  of  con- 
veyance of  the  said  premises^ 
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I,  the  said  special  guardian,  do  certify  and  report  that  I  have  entered 
into  an  agreement  subject  to  the  approbation  of  the  court,  with  B.  P. 
J.,  of,  &c.,  for  the  sale  of  all  the  right,  title,  and  interest  of  the  said  in- 
fants in  and  to  the  said  real  estate,  upon  the  following  terms  and  con- 
ditions :  the  said  B.  P.  J.  to  pay  therefor  the  sum  of  $ as  follows : 

so  much  of  the  said  purchase  money  as  may  be  necessary  to  pay  the  re- 
spective proportions  of  such  infants,  of  the  gross  value  of  the  right  of 
dower  of  their  mother  C.  B.  therein  and  the  costs  of  these  proceedings, 
on  the  delivery  of  the  deed ;  and  the  payment  of  the  residue  of  said 
purchase  money  to  be  secured  by  the  bond  of  the  purchaser,  and  a  mort- 
gage upon  the  said  premises  to  be  given  by  him  to  the  register  of  this 
court,  in  trust  for  the  said  infants,  conditioned  to  pay  the  interest  there- 
on, semi-annually,  at  the  rate  of  seven  per  cent  per  annum,  and  the 
princi|)al  in  two  equal  instalments,  one  of  which  shall  be  paid  on  the 
day  when  the  said  A.  B.  shall  arrive  at  the  age  of  twenty-one  years, 
and  the  other  on  the  day  when  the  said  EJ.  B.  shall  arrive  at  that  age. 
That  the  gross  value  of  the  right'of  dower  of  the  said  C.  B.  in  the  said 

premises  is  $ ,  and  the  costs  of  these  proceedings  amount  to  f ^ 

after  deducting  which  sums  from  the  amount  of  the  purchase  money  as 

aforesaid,  there  will  remain  the  sum  of  f due  to  the  said  infants 

collectively,  to  be  secured  as  aforesaid,  or  f to  each. 

And  I  further  report  that  the  above  are  the  best  terms  upon  which  I 
could  sell  the  said  property ;  and  that  in  my  opinion  the  premises  are 
an  ample  security  for  the  payment  of  the  balance  of  the^  purchase  money 
not  paid  down,  and  the  interest. 

All  which  is  respectfully  submitted. 

Dated,  d&c.  W.  R.,  special  guardian. 

Rensselaer  county,  ss :  W.  R.,  the  special  guardian  named  in  the 
above  report  being  duly  sworn,  deposeth  and  saith  that  he  has  read  the 
above  report,  to  which  he  has  subscribed  his  name,  and  knows  the  con* 
tents  thereof,  and  that  the  matters  therein  stated  are  true. 

Sworn,  dec.  W.  R. 


No.  401. 

Order  confirming  guardian^s  report j  and  directing  a  conveyance. 

See  ante  p.  215. 

At,  6cc.  [as  in  No.  266.] 
[Title.] 
On  reading  and  filing  the  report  of  W.  R.,  the  special  guardian  of  thd 
Vol.  II.  81 
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above  infants,  made  in  pursuance  of  the  order  of  this  court,  dated  the 

—  day  of ,  stating  that  in  pursuance  of  said  order  he  had  entered 

into  an  agreement,  subject  to  the  approbation  of  this  court,  with  B.  P. 
J.,  for  the  sale  of  all  the  right,  title,  and  interest,  of  the  said  infants  in 
and  to  the  real  estate  mentioned  in  said  order,  upon  the  terms  and  con- 
ditions specified  in  the  said  report ;  on  motion  of  Mr.  W.  N.,  of  counsel 
for  the  said  petitioners,  it  is  ordered  that  the  said  report,  and  the  agree- 
ment therein  mentioned  be,  and  the  same  are  hereby  ratified  and  con- 
firmed. And  it  is  further  ordered  that  the  said  special  guardian  do  exe- 
cute, acknowledge,  and  deliver  to  the  said  B.  P.  J.,  a  good  and  sufficient 
conveyance  of  all  the  estate,  right,  title,  and  interest  of  the  said  infants 
in  and  to  the  premises  aforesaid,  upon  his  complying  with  the  terms  and 
conditions  upon  which,  by  the  said  agreement,  the  deed  was  to  be  de- 
livered. And  it  is  further  ordered,  (*)  that  ont  of  the  purchase  money 
paid  by  the  said  B.  P.  J.  upon  the  delivery  of  the  deed,  the  said  special 

guardian  do  pay  the  sum  of  $ to  C.  B.  for  her  dower  right  in  the 

shares  of  the  said  infants  in  the  premises,  and  take  her  receipt  in  full 
discharge  thereof ;  and  that  he  pay  to  the  solicitor  for  the  petitioners, 
the  costs  of  these  proceedings  to  be  taxed.  And  it  is  further  ordered 
that  the  moneys  which  shall  be  received  by  the  register  from  time  to 
time  for  interest  upon  the  bond  and  mortgage  given  by  the  purchaser, 
be  paid  over  by  him  to  the  special  guardian,  to  be  applied  by  such  spe- 
cial guardian  to  the  maintenance  and  education  of  the  said  infants. 


No.  402. 

Another  form  of  order  of  confirmation^  where  proceeds  are  retained  by 

guardian^a) 

See  ante,  p.  915. 

\As  in  No.  401  to  the  asterisk  (*)  then]  that  so  much  of  the  proceeds 
of  said  sale  as  shall  be  requisite,  be  applied  to  the  payment  of  the  ex- 
penses of  said  sale ;  together  with  the  costs  of  these  proceedings,  to  be 
taxed ;  and  of  the  remainder  of  such  proceeds  so  much  as  may  be  im- 
mediately necessary  be  applied  by  such  special  guardian  to  the  main- 
tenance and  education  of  the  said  infants ;  and  that  the  residue  thereof 


(a)  !■  the  cue  contemplated  in  No.  No.  402  is  adapted  to  the  case  where  the 

401,  the  proceeds  are  not  retained  by  the  proceeds   are  retained    by  the   guardian, 

gnardian ;  the  whole  amount  of  the  cash  he    having    given  real    security,  or  the 

payment  being  applied  to  extinguish  the  proceeds  not  exceeding  #500. 
claim  of  dower,  and  to  pay  the  costs. 
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be  kept  or  put  out  at  interest,  or  invested  on  bond  and  mortgage,  for 
the  benefit  of  the  said  infants  ;•  and  that  the  said  special  guardian  do 
make  a  return  to  the  court  in  writing  and  upon  Mth,  of  the  investment 
and  disposition  of  such  residue  of  the  proceeds,  as  soon  as  may  be. 


No.40a 

Afwtherform  of  order  of  confirmation — where  the  amount  of  the  pro* 
ceeds  exceed  $500,  and  no  real  security  has  been  given  bytheguar-^ 
dian. 

See  ante,  p.  216. 

[As  in  No.  401  to  the  asterisk^  (*),  then\  that  the  said  special  guar- 
dian bring  the  share  or  portion  of  the  consideration  money  received  by 
him  upon  said  sale,  which  belongs  to  the  said  infants,  after  paying  there- 
out to  the  solicitor  of  the  said  infants  the  costs  of  these  proceedings,  to 
be  taxed,  into  court,  and  deposit  the  same  with  the  register  thereof,  to 
be  invested  in  stocks,  or  put  out  at  interest  by  him,  for  the  benefit  of  the 
said  infants. 


No.  404. 

Deed  by  special  guardian. 

See  ante,  p.  316. 

This  indenture,  made  the day  of ,  between  W.  R.,  of  <fcc.  special 

guardian  of  A.  B.  and  B.  B..  infants  under  the  age  of  twenty-one  years,  of 
the  first  part,  and  B.  P.  J,  of  &c.,  of  the  second  part.  Whereas  a  petition 
was  heretofore  presented  to  the  chancellor  of  the  state  of  New- York  by 
the  said  A.  B.,  who  is  an  infant  over  the  age  of  fourteen  years  and  hav- 
ing no  general  guardian,  and  by  C.  B.,  the  mother  and  next  friend  of 
the  said  E.  B.,  who  is  an  infant  under  the  age  of  fourteen  years  and 
having  no  general  guardian,  on  his  behalf,  praying  for  a  sale  of  the  right, 
title  and  interest  of  the  said  infants  in  the  real  estate  therein  mentioned ; 
and  whereas  such  proceedings  were  afterwards  had  in  the  said  court, 

upon  the  said  petition,  that  by  an  order  of  said  court  made  on  the 

day  of i  the  said  W.  R.  was  appointed  the  special  guardian  of  the 

said  infants  for  the  purposes  of  the  said  application,  upon  his  giving  the 
security  therein  required  ;  and  whereas  such  security,  duly  approved 
and  acknowledged,  was  subsequently  filed  by  the  said  guardian  in  the 
proper  office ;  and  whereas  by  another  order  of  the  said  court,  made  on 
the day  of ^  the  said  W.  R.  was  authorized  and  empowered  to 
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contract  for  the  sale  and  conveyance  of  the  right,  title,  and  interests  of 
the  said  infants  in  such  real  estate,  at  a  price  not  less  that  that  specified 
in  the  master's  report  referred  to  in  said  order,  and  upon  the  terms  and 
conditions  therein  mentioned.  And  whereas,  in  pursuance  of  the  last 
mentioned  order,  the  said  special  guardian  afterwards  made  his  report, 
dated  the day  of )  to  the  said  court,  stating  that  he  had  enter- 
ed into  an  agreement,  subject  to  the  approbation  of  the  said  court,  with 
B.  P.  J.,  of  &c.  for  the  sale  of  all  the  right,  title  and  interest  of  the  said 
infants  in  and  to  the  said  real  estate,  upon  the  terms  and  conditions 
therein  mentioned  ;  whereas  by  another  order  of  the  said  court,  made  on 

the day  of  — ,  it  was  ordered  that  the  said  report  of  such  special 

guardian,  and  the  agreement  therein  mentioned,  be  and  the  same  were 
thereby  ratified  and  confirmed  ;  and  whereas  it  was  further  ordered  by 
the  said  court,  in  and  by  the  said  last  mentioned  order,  that  the  said 
special  guardian  should  execute,  acknowledge,  and  deliver  to  the  said 
B.  P.  J.  a  good  and  sufficient  conveyance  of  all  the  estate,  right,  title, 
and  interest  of  the  said  infants  in  and  to  the  said  premises,  upon  his  cooi- 
plying  with  the  terms  and  conditions  upon  which,  by  the  said  agree- 
ment, such  deed  was  to  be  delivered.  And  whereas  the  said  B.  P.  J., 
the  purchaser  aforesaid,  has  complied  with  the  terms  and  conditions  of 
the  said  agreement : 

Now  therefore  this  indenture,  witnesseth  that  the  said  party  of  the  first 
part,  special  guardian  as  aforesaid,  by  virtue  of  the  power  and  authority 
conferred  upon  him  by  the  several  orders  above  mentioned,  and  in  pur- 
suance of  the  statute  in  such  case  made  and  provided,  for  and  in  consid- 
ration  of  the  sum  of  $ to  him  in  hand  paid,  at  or  before  the  enseal- 
ing and  delivery  of  these  presents,  by  the  said  party  of  the  second  part, 
the  receipt  whereof  is  hereby  confessed  and  acknowledged,  hath  granted, 
bargained,  sold,  remised,  released  and  conveyed,  and  by  these  presents 
doth  grant,  bargain,  sell,  remise,  release  and  convey  unto  the  said  party 
of  the  second  part,  his  heirs  and  assigns  forever,  all  the  right,  title,  and 
interest  of  the  said  infants  A.  B.  and  E.  B.  of,  in  and  to  (*)  all  that  cer- 
tain [insert  description.]  To  have  and  to  hold  the  said  premises,  and 
every  part  and  parcel  thereof,  with  the  appurtenances,  to  the  said  R  P.  J., 
his  heirs  and  assigns,  to  his  and  their  only  proper  use,  benefit  and  be- 
hoof forever. 

In  witness  whereof,  &c. 
Sealed  and  delivered  W.  R.        (l.  s.) 

in  piesence  of 
L.  M. 
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No.  405. 

Ouardian^s  report  of  the  investment  and  disposition  of  proceeds  ofsale^ 

when  they  are  retained  by  him. 

See  ante,  p.  315. 

[Title.]  To  the  Chancellor  of  the  state  of  New-York. 

I,  W.  R.  the  special  guardian  of  the  above  infants,  having  been 

required  by  an  order  of  this  court  made  on  the  day  of  ,  to 

keep  or  put  out  at  interest,  or  invest  on  bond  and  mortgage,  for  the  ben- 
efit of  the  said  infants,  the  residue  of  the  proceeds  of  the  sale  of  the  real 
estate  of  the  said  infants,  which  should  remain  after  paying  the  expenses 
of  such  sale  together  with  the  costs  of  the  proceedings  in  this  matter,  to 
be  taxed,  and  after  applying  so  much  thereof  as  might  be  immediately 
necessary  to  the  maintenance  and  education  of  the  said  infants,  to  make 
a  return  to  the  court,  in  writing,  and  upon  oath,  of  the  investment  and 
disposition  of  such  residue  of  the  proceeds — do  respectfully  report: 

That  the  residue  of  the  said  proceeds,  after  paying  thereout  the  sums 

directed  by  said  order  to  be  paid  by  me,  amounted  to  the  sum  of  $ , 

which  I  have  invested  at  an  interest  of  six  per  cent  per  annum,  payable 
semi-annually,  on  good  security  by  bond  and  mortgage,  to  wit,  the  bond 
of  J.  D.  of,  d6c.  and  a  mortgage  executed  and  acknowledged  by  him 
and  his  wife  to  the  said  infants  upon  unincumbered  real  estate  in  the 
town  of ,  worth  double  the  value  of  such  proceeds ;  which  mort- 
gage I  have  caused  to  be  recorded  in  the  office  of  the  clerk  of  the  coun- 
ty of . 

All  which  is  respectfully  submitted. 

Dated,  ice.  W.  R. 

[Jurat — see  oath  to  No.  400.] 


No.  406. 
Petition  for  appointment  of  a  general  guardian. 

See  ante,  p.  SI 9. 

In  Chancery. 

Before  the  Chancellor. 

To  the  Chancellor  of  the  State  of  New- York. 

The  petition  of  A.  B.  of,  dec.  an  infant  over  the  age  of  fourteen  years 

respectfully  showeth :  That  your  petitioner  is  the  daughter  of  0.  B. 
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late  of,  &c.  deceased,  and  is  of  the  age  of  about  fifteen  years.  That  as 
one  of  the  devisees  of  her  said  father,  now  deceased,  your  petitioner  is 
seised  of  and  entitled  to  an  estate  in  fee  in  and  to  a  certain  house  and 
lot  situated  in  the  4th  ward  of  the  city  of  Albany,  and  known  as  lot  No. 

62, street,  the  gross  income  of  which  is  about  $ annually  ; 

also  to  a  certain  farm  or  lot  of  land  situate  in  the  town  of ^  in  the 

county  of ,  consisting  of  about  100  acres,  the  gross  annual  income 

of  which  is  about  9 .    That  she  is  also  entitled  to  the  following 

personal  estate,  viz:  a  horse  of  the  value  of  about  $50,  two  cows  of  the 
value  of  about  $20  each,  a  promissory  note  given  by  J.  T.  to  her  said 
father  previous  to  his  death,  for  the  sum  of  $100,  and  interest  from  the 

day  of ,  which  note  become  due  and  payable  on  the day 

of last,  and  that  no  part  thereof  has  been  paid. 

And  your  petitioner  further  showeth,  that  she  has  not,  to  her  knowl- 
edge or  belief,  any  other  property,  real  or  personal,  nor  any  right  or  in- 
terest in  any  other  property  than  that  above  specified.  That  on  account 
of  her  tender  age,  and  of  her  own  inability  to  protect  her  rights  and  in- 
terests, she  is  desirous  of  having  some  suitable  and  proper  person  ap- 
pointed by  this  court  to  take  charge  thereof. 

Your  petitioner  therefore  prays  that  P.  M.  of,  &c.  physician,  who  is 
her  uncle,  may  be  appointed  the  general  guardian  of  her  person  and  es- 
tate, upon  his  giving  security  for  the  faithful  performance  of  his  trust 
as  such  guardian  according  to  the  statute,  and  in  conformity  with  the 
rules  and  practice  of  this  court. 

And  your  petitioner,  &c. 

Dated,  d&c.  A.  B. 

[Ustial  jurat.] 

Consent  of  guardian. 

I  hereby  consent  to  be  appointed  the  general  guardian  of  the  above 
petitioner ;  and  I  ofier  as  my  sureties  W.  N.  and  R.  S.  both  of,  &c. 
Dated,  <fcc.  P.  M 


No.  407. 
Master*s  report^  on  petition  for  general  guardian. 

See  ante,  p.  230. 

In  Chancrry. 

Before  the  Chancellor. 

In  the  matter  of 
the  petition  of 
A.  B.,  an  infimt.  \     To  the  Chancellor  of  the  State  of  New- York. 
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In  pursuance  of  the  provisions  of  the  151st  and  162d  rules  of  this 
court,  I,  the  subscriber,  the  master  residing  nearest  to  the  residence  of 
the  said  infant,  do  certify  and  report  that  the  petition  of  the  said  infant 
in  the  above 'matter  having  been  presented  to  me,  to  the  end  that  the 
inquiries  and  examinations  directed  by  the  said  151st  rule  might  be 
made,  and  having  been  attended  by  the  said  A.  B.  and  her  solicitor,  I 
have  proceeded  to  make  such  inquiries  and  examinations,  having  previ* 
ously  directed  notice  to  be  given  to  the  mother  of  the  said  infant,  with 
whom  she  resides,  and  to  G.  B.,  her  uncle,  to  appear  before  me  if  they 
desired  to  be  heard  in  relation  to  the  said  application  ;  and  having  re« 
quired  the  attendance  of  such  witnesses  before  me  as  appeared  to  me  ta 
be  necessary,  to  give  testimony  on  the  subject  of  such  application. 

And  I  further  report,  that  from  an  inspection  of  the  said  infant,  a» 
well  as  from  the  affidavit  of  F.  B.,  her  mother,  taken  before  me,  I  am 
satisfied  the  age  of  the  said  infant  is  about  fifteen  years ;  that  I  have  ex- 
amined her  as  to  her  nomination  of  a  guardian,  and  that  she  voluntarily 
nominated  P.  M.  of,  &c.  to  be  hei  general  guardian  ;  and  that  I  am  of 
opinion  the  said  P.  M.  is  a  suitable  and  proper  person  to  be  appointed 
such  guardian. 

I  further  report,  that  the  amount,  nature,  and  value  of  the  real  and 
personal  property  of  the  said  infant  is  correctly  stated  in  the  said  peti* 
tion ;  that  the  gross  amount  or  value  of  the  rents  and  profits  of  the  said 

real  estate  is  about  $ annually,  and  that  the  aggregate  amount  of 

such  rents  and  profits  during  her  minority  will  be  the  sum  of  |l . 

And  I  further  report  that  such  guardian  has  oflfered  W.  N.  and  K.  8., 
both  of,  &c.,  as  his  sureties ;  and  having  taken  from  each  of  them  an 
affidavit  as  to  his  sufficiency,  and  made  inquiries  relative  thereto,  1  am 
satisfied  that  the  sureties  so  offered  are  sufficient ;  and  1  certify  that  each 
of  such  sureties  is  worth  the  sum  of  $ over  and  above  all  his  debts. 

And  I  further  report  that  the  said  guardian  should  be  required  to  give 

security  in  the  sum  of  $ . 

All  which,  d&c. 

Dated,  &c.  P.  G.  E.,  Master  in  Chan'y- 


No,  408. 

Order  appointing  general  guardian. 
See  ante,  p.  391. 

At,  &c.  [a»  in  No.  266.] 
[Tiile] 
On  reading  and  filing  petition  of  A.  B.,  an  infant  over  the  age  of 
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fourteen  years,  prayiog  for  the  appointment  of  P.^  M.  as  the  general 
guardian  of  her  person  and  estate,  upon  his  giving  the  requisite  security, 
together  with  the  consent  of  the  said  P.  M.  to  be  appointed  such  guar- 
dian, and  the  proposal  by  hioi  of  W.  N.  and  R.  S.,  of  d&c.,  as  his  sure- 
tie49,and  on  reading  and  filing  the  report  of  P.  G.  E.,  master  in  chan- 
cery, made  in  pursuance  of  the  151st  and  152d  rules  of  this  court ;  and 
on  motion  of  W.  C.  N.  of  counsel  for  said  jnfant,  ordered  that  the  said 
P.  M.  be,  and  he  is  hereby  appointed  the  general  guardian  of  the  person 
and  estate  of  the  said  infant,  upon  his  executing  a  bond  to  the  said  infants 

with  the  said  W.  N.  and  R.  S.  as  his  sureties,  in  the  penal  sum  of  $ 

conditioned  that  the  said  P.  M«  shall  faithfnlly  perform  his  trust  as  such 
guardian,  and  file  an  inventory  of  the  estate  of  said  infant  within  six 
months  after  his  appointment,  and  render  the  annual  inventory  or  ac- 
count of  his  guardianship  required  to  be  rendered  and  filed  by  the  154th 
rule  of  this  court;  that  he  shall  observe  and  obey  all  the  general  rules 
of  this  court  respecting  general  guardians,  and  such  orders  as  shall  be 
made  by  this  court  from  time  to  time  in  relation  to  such  trust ;  and  that 
he  shall  render  a  just  and  true  account  of  all  moneys  and  property  of 
the  said  infant,  which  shall  come  to  his  hands  as  such  special  guardian 
and  of  the  application  thereof  and  of  his  guardianship  generally,  before 
any  court  having  jurisdiction,  whenever  he  shall  be  thereunto  lawfully 
required.  And  it  is  further  ordered  that  the  execution  of  said  bond  be 
acknowledged  or  proven,  as  required  by  statute,  and  approved  of  as  to 
its  form  and  manner  of  execution,  by  the  said  master,  to  be  signified  hy 
his  approval  endorsed  thereon,  and  filed  in  the  office  of  the  register  [or 
clerk]  of  this  court 


No.  409. 
Bond  of  general  guardian. 
See  ante,  p.  230. 

Know  all  meu  by  these  presents  that  we,  P.  M.,  of,  &c.,  and  W.  N' 
and  R.  S.,  of,  d&c.,  are  held  and  firmly  bound  unto  A.  B.  in  the  sum  o 
$ ,  [continue  as  in  No.  396  to  the  asterisk  (*)  then] 

Whereas,  by  an  order  of  the  court  of  chancery  of  the  state  of  New- 
York,  made  on  the day  of ,  the  above  bounden  P.  M.  was  ap- 
pointed the  general  guardian  of  the  person  and  estate  of  the  above 
named  A.  B.,  an  infant  under  the  age  of  twenty-one  years,  upon  his  ex- 
ecuting a  bond  to  the  said  A.  B.,  with  the  said  W.  N.  and  R.  S.,  as  hit 
sureties,  in  the  penalty  and  upon  the  condition  therein  mentioned*— Now* 
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therefore  the  condition  of  this  obligation  is  such  that  if  the  above  boim- 
den  P.  M.  shall  faithfully  perform  his  trust  as  such  guardian,  and  shall 
file  an  inventory  of  the  estate  of  the  said  infant  within  six  months  after 
his  appointment,  and  render  the  annual  inventory  or  account  of  his 
guardianship  required  to  be  rendered  and  filed  I  y  the  154th  rule  of  the 
said  court  of  chancery,  and  shall  observe  and  obey  all  the  general  rules 
of  said  court  respecting  general  guardians,  and  such  orders  as  shall  be 
made  from  time  to  time  by  the  said  court  in  relation  to  such  trust ;  and 
if  he  shall  render  a  just  and  true  account  of  all  moneys  aiid  property  of 
the  said  infant  which  shall  come  to  his  hands  as  such  special  guardian, 
and  of  the  application  thereof,  and  of  his  guardianship  generally,  before 
any  court  having  jurisdiction,  whenever  he  shall  be  thereunto  lawfully 
required — then  this  obligation  to  be  void  ;  otherwise  to  be  and  remain 
in  full  force  and  virtue. 

Acknowledgment  and  appraval-^^e  No.  396. 


No.  410. 
Inventory  and  account  current  of  general  guardian^ 

See  Appendix  to  Rales,  No.  17. 


CHAP.  VL 

PROCEEDINGS  RESPECTING  IDIOTS,  LUNATICS,  HABITUAL 

DRUNKARDS,  &o. 

No.  411. 
Petition  for  a  commission  of  lunacy. 

See  ante,  p.  237. 

In  Chancery, 
Before  the  Vice  Chancellor  of  the  4tli  circuit. 
In  the  matter  of 


9  matter  of  J 
J.D.  [ 

»sed  lunatic.  ) 


a  supposed  lunatic.  )     To  the  Chancellor  of  the  State  of  New- York. 

The  petition  of  A.  D.  of  the  town  of  Wilton,  in  the  county  of  Sara- 
toga, respectfully  showeth — 

That  3.  D.  a  resident  of  the  same  town,  farmer,  who  is  a  brother  of 

Vol.  1L  82 
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your  petitioner,  now  is,  and  for  the  sjxice  of  twelve  months  last  past,  has 
been  a  lunatic,  and  altogether  unfit  and  unable  to  govern  hiofiself,  or  to 
manage  his  affairs,  as  by  the  affidavits  hereto  annexed  appears. 

Your  petitioner  therefore  prays,  that  a  commission  in  the  nature  of  a 
writ  de  lunatico  inquirendo^  may  issue,  to  inquire  of  the  Umacy  of  the 
said  J.  D.,  directed  to  such  persons  as  to  your  honor  shall  seem  meet. 

And  your  petitioner,  &c. 
[Jurat  rw  in  No.  261,  to  the  asterisk  (•).]  A.  D. 

Affidavits  annexed. 

[Title  as  in  No.  411.]  Saratoga  county,  ss :  C.  D.  of  &c.,  servant  to 
J.  D.,  being  duly  sworn,  says,  that  he  has  lived  about  a  year  and  ten 
months  in  the  service  of  the  said  J.  D.  ;  and  that  according  to  the  best 
of  his  judgment  and  belief,  the  said  J.  D.  has  been  for  some  time  past 
of  unsound  mind  and  understanding.  And  this  deponent  further  says, 
that  the  actions  and  words  of  the  said  J.  D..  during  the  last  three  months 
have  been  those  of  an  insane  person  ;  and  particularly  within  the  last 
fifteen  days.  That  about  a  fortnight  ago,  the  said  J.  D.  desired  this  de- 
ponent to  stay  in  the  room  with  him,  and  keep  a  poker  in  ,his  hand,  as 
spirits  were  flying  about  ^the  room,  and  that  he  was  afraid  of  being  at- 
tacked by  them.  And  this  deponent  further  saith,  that  the  said  J.  D. 
would  not  speak  the  two  following  days,  nor  take  any  sustenance  ;  and 
that  deponent  believes  that  the  said  J.  D.  is  still  of  unsound  mind  and 
understanding,  and  unfit  for  the  management  of  his  concerns. 

Sworn,  &c.  C.  D. 

[311^6.]    Saratoga  county,  ss  :  P.  R.,  of  the  town  [of j  in  said 

county,  doctor  of  physic,  being  duly  sworn,  says,  that  he  this  deponent, 
for  some  time  past  has  attended  J.  D.,  of  said  town,  professionally  ;  and 
that  the  said  J.  D.  has,  for  more  than  three  months  last  past,  labored 
under  the  most  disturbed  imagination  and  mental  derangement.    That 

on  the day  of last,  he  informed  the  brother  of  the  said  J.  D., 

that  the  mind  of  the  said  J.  D.  was  very  far  from  being  in  a  comforta 
ble  state,  and  that  there  was  reason  to  apprehend  an  actual  derangencient 
of  it,  and  that  he  might  do  some  injury  either  to  himself  or  others,  un- 
less he  was  watched  very  closely. 

And  this  disponent  further  says,  that  he  continued  to  attend  the  said 
J.  D.  and  found  him  in  the  same  state  at  every  interview.    That  on 

the day  of ,  deponent  was  sent  for  to  attend  a  consultation 

with  G.  H.,  doctor  of  physic,  and  that  deponent  then  saw  the  said  J.  D., 
who  could  not  be  prevailed  upon  to  speak,  or  to  take  any  sustenance ; 
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that  he  has  not  seen  the  said  J.  D.  since,  until  the day  of 

when  deponent  found  him  in  the  same  deranged  slate  of  mind ;  and  that 
he  is  of  opinion  that  said  J.  D.  is  unfit  for  the  management  of  his  con- 
cerns. 

Sworn,  &c.  P.  R. 


No.  412. 
Petition  for  a  commission  of  lunacy^  on  the  ground  of  extreme  old[age, 

[Title  and  address  a^  in  No.  411.]  The  petition  of  H.  P.,  of  dfcc, 
one  of  the  nephews  and  next  of  kin  of  the  said  J.  D.,  the  supposed  hina- 
lie,  respectfully  showeth. 

That  J.  D.,  of  &c.,  your  petitioner's  aunt,  who  is  of  the  age  of  ninety 
years  and  upwards,  is  from  such  her  extreme  age  so  far  deprived  of  her 
reason  and  understanding,  that  she  is  rendered  altogether  unfit  and  una- 
ble to  govern  herself,  or  to  manage  her  affairs,  as  by  the  affidavits  here- 
unto annexed  appears.    [Conclude  as  in  No.  411.] 


No.  413. 

Petitionf or  a  commission  of  lunacy,  that  the  validity  of  a  marriage  may 

be  ascertained. 

[Title  and  address  as  in  No.  411.]  The  petition  of  T.  6.,  of  &c.,  the 
nephew  of  the  said  J.  D.,  the  supposed  lunatic,  respectfully  showeth. 

That  the  said  J.  D.  your  petitioner's  aunt,  now  is,  and  for  these  ten 
months  last  ])ast,  has  been  so  far  deprived  of  her  reason  and  understand- 
ing, as  to  be  altogether  unfit  and  unable  to  govern  herself,  or  to  manage 
her  affairs,  as  by  the  affidavits  hereunto  annexed  appears.  That  the  said 
J.  D.  is  upwards  of  seventy-two  years  of  age ;  and  that  on  or  about  the 

day  of Utst,  whilst  she  was  in  the  situation  before  described, 

she  was  prevailed  upon  by  W.  D.,  who  claims  to  be  her  present  husband, 
and  who  is  only  twenty-five  years  of  age  or  thereabouts,  and  whom  she 
hadonly  known  about  five  days,  to  contract  matrimony  with  him;  with 
a  view,  as  your  petitioner  conceives,  to  get  possession  of  her  property ; 
and  their  marriage  was  that  day  solomnized  at » 

Your  petitioner  therefore  prays,  that  your  honor  will  be  pleased  to 
order  that  a  commission,  in  the  nature  of  a  writ  de  lunatico  inquirendo, 
may  issue,  to  inquire  of  the  lunacy  of  the  said  J.  D.,  as  well  before  and 
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at  the  time  of  her  said  marriftge  with  the  said  W.  D.,  as  at  this  present 
time,  directed  to  such  persons  as  your  honor  shall  think  fit. 
And  your  petitioner,  &c.  (o) 


Na  414. 

Petition  for  a  commission  of  idiocy. 
See  ante,  p.  227. 

In  Chancery. 

Before  the  Vice  Chaucellor  of  the  4th  circuit. 

In  the  matter      ) 
of  J.  D.,  V 

a  supposed  idiot.  \     To  the  Chancellor  of  the  state  of  Ne^- York. 

The  petition  of  A.  D.,  of,  &c.  respectfully  showeth — ^That  J.  D.  ot  tnc 
Same  place,  laborer,  who  is  the  father  of  your  petitioner,  has  been  from 
the  time  of  his  birth,  and  still  is,  wholly  deficient  in  reason  and  under- 
standing, and  to  all  intents  and  purposes  an  idiot ;  as  by  the  affidavits 
annexed  appears. 

Your  petitioner  therefore  prays  that  a  commissi m  in  the  nature  of  a 
writ  de  idiota  inquirendo  may  issue  to  inquire  of  the  idiocy  of  the  said 
J.  D.,  directed  to  such  persons  as  your  honor  shall  think  fit. 

And  your  petitioner,  dtc» 
\Jurat  as  in  No.  411.] 


No.  415. 

Petition  by  overseers  of  the  poor  ^  for  a  comn%ission  against  a  habitual 

drunkard. 

See  ante,  p.  238. 

In  ChaNcerV. 

Before,  &c. 

In  the  matter 
of  C.  P.,Un 
habitual  drunkard.  \      To  the  Chancellor  of  the  state  of  New- York* 

The  petition  of  J.  D.  &  C.  H.,  overseers  of  the  poor  of  the  town  of 

- — ,  in  the  county  of ,  respectfully  showeth) 

That  C.  P.,  a  resident  of  the  said  town  of j  farmer,  is  now,  and 

— -    i  I       »  I  ■  -    , .         '  • ■    ,.  - .  «  I  « I 

(a)  The  order  upoa  this  petition  should    sion  to  be  given  to  W.  D.,  the  husband. 
require  notice  of  executing  the  commis<'    See  2  Coll.  Lun.  217. 
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for  more  than  a  year  last  past  has  been  an  habitual  drunkard.  That  he 
is  aged  about  forty-eight  years,  and  has  a  wife  and  two  small  children ; 
that  he  is  seized  and  possessed  of  real  estate,  consisting  of  a  farm  of 
about  one  hundred  acres,  with  a  dwelling-house  and  barn  thereon,  of  the 
value  of  about  eighteen  hundred  dollars,  and  personal  estate  to  the 
amount  of  about  one  thousand  dollars,  and  is  now  owing  debts  to  the 
amount  of  about  nine  hun  Jr«l  dollars.  That  about  two  years  since  the 
said  C.  P.  became  quite  intemperate ;  so  much  so  as  to  neglect  his  busi- 
ness, and  by  far  the  greater  portion  of  his  time  to  be  entirely  unfit  for 
the  transaction  of  business ;  and  that  during  the  six  months  last  past 
has  had  few,  if  any,  rational  or  sober  intervals. 

And  your  petitioners  further  show,  that  in  consequence  of  his  said  in- 
temperance, the  said  C.  P.  is  rapidly  squandering  his  property,  and  is 
constantly  liable  to  be  defrauded  and  plundered  by  others ;  and  that  if 
he  is  allowed  to  have  the  control  and  management  of  his  property  much 
longer,  he  will,  as  your  petitioners  verily  believe,  soon  squander  and  be 
stript  of  what  now  remains,  and  he  and  his  family  will  become  burthens 
to  the  town  in  which  they  reside;  which  facts  will  more  fully  appear 
by  the  affidavits  hereto  annexed. 

Your  petitioners  therefore  pray  that  a  commission  in  the  nature  of  a 
writ  de  lunatico  inquirendo  may  issue,  to  inquire  of  the  habitual  drunk- 
enness of  the  said  O.  P.,  directed  to  such  persons  as  to  your  honor  shall 
seem  meet. 

And  your  petitioner,  &c. 

Dated,  &c. 

\ Jurat.]  J.  D.   /  Overseers 

O.  H.  ^  of  the  poor. 


No.  416. 

Order  for  a  commission  of  lunacy^  or  idiocy  ^  or  habitual  drunkenness. 

See  ante,  p.  tl28.  ] 

At,  (fcc.  \as  in  No,  255.] 

[TUle.] 

On  reading  and  filing  the  petition  of ,  of,  &c.   bearing 

date  tlie day  of ,  and  the  affidavits  and  other  papers  thereto 

annexed,  and  on  motion  of  Mr.  N.,  of  counsel  for  the  petitioner,  order- 
ed, that  a  commission  in  the  nature  of  a  writ  de  lunatico  [or  idiota]  in- 
quirendo be  issued  out  of,  and  under  the  seal  of  this  court,  in  the  usual 
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fr^rm  directed  ,to  H.  R.,  physician,  J.  A.  C,  counsellor  at  law,  and  L. 
E.,  farmer,  all  of  the  county  of  Saratoga,  to  inquire  by  a  jury  of  said 
county  and  of  the  neighborhood  where  the  said  J.  D.  resides,  of  the  lu- 
nacy [or  idiocy,  or  habitual  drunkemiess,]  of  the  said  J.  D. ;  ar.d  that  in 
the  said  commission  be  inserted  a  command  to  the  sheriff  of  the  said 
county  of  Saratoga,  requiring  him  to  summon  such  jury.    And  it  is  fur- 
ther ordered,  that  the  said  commission  be  executed  at,  or  at  some  con- 
venient place  near  to,  the  residence  of  the  said  J.  D. ;  and  that  previous 
notice  of  the  time  and  place  of  suc'i  execution  be  given  to  the  said  J. 
D.  and  to  the  person  or  persons  having  the  charge  and  care  of  hira. 
And  it  is  further  ordered,  that  upon  the  execution  of  the  said  commis- 
sion, the  person  or  persons  having  charge  of  the  said  J.  D.,  or  in  whose 
custody  he  shall  be,  do  produce  him  before  the  said  commissioners  and 
jury,  to  be  inspected  and  examined  by  them,  whenever  required  to  do 
480  by  such  commissioners. 


No.  417. 

Commission  to  inqtiire  of  idiocy  or  lunacy. 

See  ante,  p.  329. 

The  people  of  the  state  of  New- York  to  H.  R.,  J.  A.  C.  and  L.  E. 
L.  S.   of  the  county  of  Saratoga,  greeting :  Know  ye,  that  we  have 
assigned  to  you,  or  any  two  or  more  of  you,  to  inquire,  by  the 
oaths  of  good  and  lawful  men  of  our  county  of  Saratoga,  by  whom  the 
truth  of  the  matter  may  be  the  better  known,  whether  J.  D.  of  the  town 
of  Wilton  in  said  county  is  a  lunatic,  or  enjoys  lucid  intervals  [or  is  an 
idiot]  so  that  he  is  not  sufficient  for  the  government  of  himself,  or  for 
the  management  of  his  lands,  tenements,  goods  and  chattels  ;  and  if  so 
from  what  time,  after  what  manner,  and  how ;  and  if  the  said  J.  U.,  be- 
ing in  that  condition,  hath  alienated  any  lands  and  tenements,  or  not ;  and 
if  so,  what  lands  and  tenements,  to  what  person  or  persons,  when, 
where,  after  what  manner,  and  how ;  and  what  lands  and  tenements, 
goods  and  chattels  as  yet  remain  to  him ;  and  of  what  value  the  lands 
and  tenements  by  him  alienated,  as  well  as  those  by  him  retained,  are ; 
and  how  much  the  issues  and  profits  thereof  are  worth  by  the  year,  and 
what  is  the  value  of  his  goods,  chattels  and  personal  estate,  ahd  who  are 
the  nearer  heirs  of  the  said  J.  D.  who  will  be  entitled  to  his  estate  in 
case  of  his  death,  and  of  what  age :  And  therefore  we  command  you,  or 
any  two  or  more  of  you,  that  at  certain  days  and  places  which  you  shall 
for  that  piirjiose  ap()oint,  you  diligently  make  inquisition  in  the  prem- 
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ises  ;  and  that  you  cause  reasonable  notice  of  the  time  and  place  by  you 
appointed  for  that  purpose  to  be  given  to  the  said  J.  D.,  and  that  you 
send  the  inquisition  which  you  shall  thereupon  make  under  your  seals, 
or  the  seals  of  any  two  or  more  of  you,  and  the  seals  of  those  persons 
by  whom  it  shall  be  made,  distinctly  and  plainly  and  without  delay,  to 
our  [vice]  chancellor  [of  the  fourth  ciraiU\  in  our  court  of  chancery, 
together  with  this  writ.  And  by  the  tenor  of  these,  presents  we  com- 
mand our  sheriff  of  our  county  of  Saratoga  aforesaid,  that  at  certain  days 
and  places  which  you  shall  make  known  tahim,  he  cause  to  come  before 
you,  or  any  two  or  more  of  you,  so  many,  and  such  good  and  lawful 
men  of  his  bailiwick  as  you  shall  direct,  by  whom  the  truth  of  the  mat- 
ters aforesaid  may  be  the  better  known  and  inquired  into.    Witness 

Reuben  H.  Walworth,  chancellor  of  our  said  state,  at ,  the 

day  of ,  one  thousand  eight  hundred  and  forty-four. 

W.  N.  C,  Solicitor.  G.  M.  D.,  Clerk. 

Endorsed—"  By  the  Court." 

G.  M.  D^  Clerk. 

Return  to  commissiofi. 

The  execution  of  this  commission  appears  in  the  schedule  hereunto 

annexed. 

Dated  &c.  H.  R.       } 

J.  A.  C.    >  Commissioners. 
L.  E.        ) 


No.  418. 

Commission  to  inquire  of  habitual  drunkenness^ 

See  Appendix  to  Rules,  No.  11. 


No.  419. 

Precept  to  sheriff  to  summon  a  jury. 
See  ante,  p.  329. 

By  virtue  of  a  commission  in  the  nature  of  a  writ  de  lunaiico  [or 
idiota]  inquirendOi  issued  out  of  and  under  the  seal  of  the  coart  of  chan- 
cery, bearing  date  on  the day  of instant,  to  us  whose  names 

are  here  underwritten  directed,  to  inquire  if  J.  D.  of  the  town  of  Wil- 
ton in  the  county  of  Saratoga  be  a  lunatic  [or  idiot  or  habitual  drunkard^] 
or  not ;  these  are  to  will  and  require  you  to  cause  to  come  and  appear 
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before  us  twenty-four  honest  and  lawful  men  of  the  county  aforesaid, 

and  of  the  neighborhood  where  the  said  J.  D.  resides,  on  the day 

of  • next,  by  ten  o'clock  in  the  forenoon  of  the  same  day,  at  the 

house  of  S.  S.  in  the  said  town  of  Wilton,  then  and  there  upon  their 

oaths  to  inquire  of  the  lunacy  [or  idiocy  or  hctbitual  drunkenness]  of  the 

said  J.  D. ;  and  all  of  such  matters  and  things  as  shall  be  given  them  in 

charge  by  virtue  of  said  commission  ;  and  hereof  fail  not  at  your  peril. 

Given  under  our  hands  and  seals  this day  of ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  forty-four. 

H.  R.      (l.  s.)  ) 
To  the  sheriff  of  the     )  J.  A.  C.  (l.  s.^  V  Commissioners, 

county  of  Saratoga.    \  L.  E.      (l.  s.)  ) 

The  return  of  the  sheriff  endorsed  on  the  back  of  the  precept. 
The  execution  of  this  precept  appears  in  the  panel  hereto  annexed. 

R.  P.,  Sheriff. 
Names  of  the  jurors  summoned  to  inquire  according  to  the  tenor  of 
the  precept  annexed.  [Names  of  jurors.] 


No.  420. 
Notice  to  lunatic,  or  idiot,  ^c.  of  executing  commission. 

See  ante,  p.  230. 

[TUle.]       . 

Sir :  Take  notice,  that  a  commission  to  inquire  as  to  your  al- 
leged lunacy  [or  idiocy,  or  habitual  drunkenness]  issued  out  of  and  under 
the  seal  of  the  court  of  chancery,  and  to  us  directed  as  commissioners, 
will  be  executed  at  the  house  of — ^,  in  the  town  of  Wilton,  on  the 

day  of instant,  at  ten  o'clock  A.  M. 

Da'ed,  &c.  [Signed  by  c<mwnissumers.] 

To  J.  D. 


No.  421. 
Warrant  to  produce  lunatic,  ^c* 

See  &Dte,  p.  231. 

By  virtue  of  a  commission  in  the  nature  of  a  writ  de  lunaticoj  [or 
idiota,]  inquirendo,  issuing  out  of  and  under  the  seal  of  the  court  of 

chancery  of  the  state  of  New- York,  bearing  date  at ,  the  day 

of ,  to  us  whose  names  are  hereunder  written  directed,  to  inquiie 

whether  J.  D.  of  the  town  of  Wilton  in  the  county  of  Saratoga  be  a  lu- 


APPENDIX  OP  PRECEDENTS.  657 

natic  [or  idiot,  or  an  habitual  drunkard]  or  not,  these  are  to  will  and 

require  you  (*)  to  produce  before  us  the  said  J.  D.  at  the  execution  of 

the  said  commission,  at  the  house  of  — ^  in  the  said  town  of  Wilton, 

on  the day  of instant,  at  ten  o'clock  in  the  forenoon,  there  to 

be  examined,  touching  the  matters  aforesaid  ;  and  you  are  to  give  him 

notice  accordingly  ;  as  also  to  any  other  person  or  persons  who  are 

guardians  of  him,  or  trustees  of  his  estate,  that  they  may  appear  in  his 

defence  if  they  shall  think  fit.    Giiren  under  our  hands  and  seals  this 

day  of ,  in  1843. 

To  Mr.  L.  M.  or  such  other  person  ^   [Signed  and  sealed  by  comm^rs^l 
or  persons  as  now  have  the  said  > 
J.  D.  in  their  custody  or  power.    ) 


No.  422. 
Subptena/or  ^witnesses  on  execution  cf  commission* 

See  ante,  p.  232. 

By  virtue  of  [as  in  last  form  to  the  asterisk,  (*)  then  proceed]  thai 
you  and  each  of  you  personally  be  and  appear  before  us  at  the  execu- 
tion of  the  said  commission,  at  the  house  of ,  in  the  said  town  of 

Wilton,  on  the day  of instant,  at  ten  o'clock  in  the  forenoon, 

upon  your  several  and  respective  oaths  to  testify  the  truth  according  to 
your  knowledge  touching  the  lunacy  [or  idiocy,  or  habitual  drunken- 
ness] of  the  said  J.  Dr ;  and  of  all  such  matters  as  shall  be  demanded 
of  you  by  virtue  of  the  said  commission.  Hereof  fail  not  at  your  peril. 
Given  under  our  hands  and  seals  the day  of ,  1843. 

To  J.  K.,  L.  M .,  &c.  [Signed  and  sealed  by  comm^Vs.] 


No.  423, 

Oath  to  jurors  07h  execution  of  commission. 

See  ante,  p.  232. 

You  shall  well  and  truly  inquire  touching  the  lunacy  [or  idiocy  or  ha* 
bitual  drunkenness^  of  J.  D.,  and  of  all  such  matters  and  things  as  shall 
be  given  you  in  charge,  by  virtue  of  a  commission  issued  out  of  and 
under  the  seal  of  the  court  of  chancery,  to  inquire  into  his  said  lunacy, 
[or  idiocy,  ^c)  and  now  here  to  be  executed,  and  a  true  inquisition 
make,  according  to  evidence,  so  help  you  God. 

Vol.  IL  83 
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Ko.  424. 

Oath  to  witnesses. 
See  ante,  p.  423. 

The  evidence  you  shall  give  touching  the  lunacy  [or  idioct/,  or  habit- 
ual drunkenness]  of  J.  D.,  and  as  to  who  are  his  next  of  kin,  and  the 
nature,  extent  and  value  of  his  real  and  personal  estate,  and  all  such 
other  matters  and  things  as  shall  be  required  of  you,  by  virtue  of  a  com- 
mission issued  out  of  the  court  of  chancery,  to  inquire  into  the  said  lu- 
nacy, [or  idiocy^  ^-c]  and  now  here  to  be  executed,  shall  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth.     So  help  you  God. 


No.  425. 
Inquisition* 

See  ante,  p.  433* 

An  inquisition  taken  at  the  house  of ,  in  the  town  of  Wilton,  in 

the  county  of  Saratoga,  on  the day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  forty-three,  before  H.  R.,  J.  A, 
O.  and  L.  E.,  commissioners  appointed  by  virtue  of  a  commission  in 
the  nature  of  a  writ  de  lunatico  [or  idiota]  inquirendoj  issued  out  of  and 
under  the  seal  of  the  court  of  chancery,  of  the  state  of  New- York,  bear- 
ing date  the day  of ,  1843,  to  them,  the  said  commissioners, 

directed  to  inquire  among  other  things,  of  the  lunacy  [or  idiocy]  of  J. 
D,  upon  the  oaths  of  [insert  names  of  the  jurors^]  good  and  lawful  men 
of  the  said  county,  who  being  summoned,  sworn,  and  charged  upon 
their  oath,  say  that  the  said  J.  D.,  at  the  time  of  taking  this  inquisition, 
is  a  lunatic  and  of  unsound  mind,  and  does  not  enjoy  lucid  intervals, 
[or  is  an  idioty]  so  that  he  is  incapable  of  the  government  of  himself, 
or  of  the  management  of  his  lands,  tenements,  goods  and  chattels ;  and 
that  he  has  been  in  the  same  state  of  lunacy  [or  idiocy]  for  the  space  of 
two  years  last  past  and  upwards  ;  [or^  in  case  of  idiocy,  from  his  na- 
tivity,] (*)  that  the  said  J.  D.  hath,  from  his  infancy,  been  subject  to 
fits,  which  may  have  [been  the  occasion  of  his  lunacy,  but  how  other- 
wise he  became  a  lunatic,  the  jurors  aforesaid  know  not,  unless  by  the 
visitation  of  God.(a)    And  the  jurors  aforesaid,  upon  their  oath  afore- 

(a)  The  above  sentence,  from  the  (*)  will  be  omitted  in  a  case  of  idiocy. 


APPENDIX  OP  PRECEDENTS.  659 

said,  further  say  that  whether  the  said  J.  D.  being  in  that  state,  hath 
ah'enated  any  lands  and  tenements,  or  not,  the  jurors  aforesaid  know 
not  [or,  thai  the  said  J,  D.  being  in  that  state,  did,  on  or  about  the 

day  of ,  1842,  at  ,  by  a  warranty  deed,  sell,  alien,  and 

convey  unto  R.  S.  of,  ^c,  a  certain  house  and  lot  situate  in  the  city  of 
Albany,  being,  ^c.  which  came  to  him  by  descent  from  his  father,  for 
the  nominal  consideration,  0/"$  — — ,  but  that  the  actual  amount  received 

by  the  said  J,  D^for  the  said  house  and  lot  was  only  about  $ ,  which 

was  less  than  a  third  of  the  value  thereof  ;  the  same  being  worth  at  least 

$ .]    And  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do  further 

say  that  the  following  lands  and  tenements,  p;oods  and  chattels,  yet  re- 
main to  him,  the  said  J.  D.,  to  wit,  [describe  his  property;]  and  that 
the  said  lands  and  tenements  now  belonging  to  the  said  J.  D.  are  worth 

about  $ ,  and  thnt  the  issues  and  profits  thereof,  by  the  year,  are 

worth  about  the  sum  of  $ .    And  further,  that  the  value  of  tha 

goods,  chattels,  and  persoual  estate  of  the  said  J.  D.  is  about  the  sum 
of$ .  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther say  that  C.  H.,  the  wife  of  G.  H.,  of,  &c.  is  the  sister  of  the  said 
J.  D.,  and  that  she  is,  at  the  lime  of  taking^  this  inquisition,  of  the  age 
of  30  years,  or  thereabouts ;  and  that  R.  D.  of,  &c.  is  the  brother  of 
the  said  J.  D.,  and  is  at  the  time  of  taking  this  inquisition,  of  the  age  of 
27  years,  or  thereabouts ;  that  the  said  C.  H.  and  R.  D.  are  the  nearest 
heirs  of  the  said  J.  D.,  and  will  be  entitled  to  his  estate,  in  equal  pro- 
portions, in  case  of  his  death. 

In  testimony  whereof,  as  well  the  said  commissioners  as  the  jurors 
aforesaid,  have  to  this  inquisition,  set  their  hands  and  seals,  the  day  and 
year  first  above  written. 

[Names  and  seals  of  commissioners.] 

[Names  and  seals  of  jurors.] 


No.  426. 

Notice  of  application  to  conjirm  finding  of  jury. 

See  ante,  p.  234. 

[As  in  No.  249  to  the  (*),  then^]  that  the  finding  of  the  jury  upon 
the  commission  heretofore  issued  in  the  above  matter  be  confirmed  j 
and  that  at  the  same  time  a  petition  with  a  copy  of  which  you  are  here- 
with served,  will  be  presented  to  the  court,  and  a  motion  made  thai  the 
prayer  thereof  be  granted ;  and  for  such  further,  or  for  such  other  or- 
der or  relief  as  the  court  may  think  proper  to  grant.    Which  motions 
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will  be  founded  on  the  «aid  comnnssion,  the  return  thereto,  find  the  in- 
quisition taken  under  «uch  conraiission;  together  with  the  petition 
above  mentioned. 

Dated,.  &c. 
To  W.  R.,  [the  person  op-  Yours,  &c. 

pasinff  the  application.]  W.  C  N.,  Sol.  for  pet'r. 


No.  427. 

Petition  for  appointment  of  committee. 

See  ante,  p.  235. 

[Title  and  address  as  in  No.  411.] 

The  petition  of  R.  D.,  of  &c.,  and  C  H.  the  wife  of  G.  H.,  of,  &c-, 
respectfully  showeth — that  the  commission  in  the  nature  of  a  writ  de 
htnatico  [or  idiota]  inquirendo  heretofore  issued  out  of  this  court  in  pur- 
suance of  an  order  thereof  made  on   the  day  of ,  directed  to 

certain  commissioners  therein  named  to  inquire  of  the  lunacy  [oridioq/^ 
of  J.  D^  of,  &c.,  who  is  the  brother  of  your  petitioners,  has  been  duly- 
executed  and  returned  by  the  said  commissioners,  and  filed  in  the  office 
of  the  clerk  of  this  court.  That  from  the  inquisition  annexed  to  the 
said  commission,  and  returned  therewith,  it  appears  that  the  jury  have 
ibund  the  said  J.  D.  is  a  lunatic,  and  of  unsound  mind,  and  does  not  en- 
joy lucid  intervals,  [or  that  he  is  an  idiot]  so  that  he  is  incapable  of  the 
government  of  himself  or  of  the  management  of  his  lands,  tenements, 
goods  and  chattels ;  as  by  the  said  inquisition  will  more  fully  appear. 

Yonr  petioners  therefore  pray  that  they  may  be  appointed  the  com- 
mittee of  the  person  and  estate  of  the  said   3.  D.,  upon  their  giving  se- 
<;urity  for  the  faithful  performance  of  their  trust  as  such  committee,  ac- 
cording to  the  statute,  and  in  conformity  with  the  roles  and  practice  of 
this  court ;  [or  that  it  be  referred  to  one  of  the  masters  ofthi^  court  re. 
siding  in  ihe  county  of  Saratoga^  tv  inquire  and  report  who  is  a  suitable 
and  proper  person  to  be  appointed  the  committee  of  the  personand  estate 
of  the  said  J.  D.,  and  to  approve  of  the  bond  and  sureties  offered  by  him  ; 
such  bond  to  be  in  the  penalty  of  double  the  value  of  the  property  of  the 
said  J.  D',  as  found  by  the  inquisition  ;  and  that  he  cause  notice  to  be 
given  to  L.  M.  and  R.  iR,  the  next  of  kin  of  the  said  J.  /?.,  of  the  time 
and  place  of  executing  the  said  reference.]  Aud  for  such  other  or  fur. 
her  relief  in  the  premises  as  shall  be  just. 
And  your  petitioners,  &c. 
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No.  428. 

Order  confirming  finding  of  jury ^  and  appointing  committee. 

See  aote,  p.  235. 

At,&c^  \as  in  No.  265.] 
f  Title.]  *     ' 

On  reading  and  filing  the  inquisition  in  this  matter,  taken  under  and 
by  virtue  of  the  commission  heretofore  issued  out  of  this  court,  from 
which  it  appears  that  the  jury  have  found  the  said  J.  D.  is  a  lunatic, 
and  of  unsound  mind,  and  does  not  enjoy  lucid  intervals,  [or  that  he  is 
an  idiot]  so  that  he  is  incapable  of  the  government  of  himself,  or  of  the 
management  of  his  lands,  tenements,  goods  and  chattels,  and  that  he  is 
seised  and  possessed  of  certain  real  and  personal  estate  in  the  said  in- 
quisition specified,  on  motion  of  Mr.  W,  C.  N,,  solicitor  for  R.  D.  and  C. 
D.,  and  on  hearing  Mr.  VV.  in  opposition  thereto,  ordered  that  the  find- 
ing of  the  jury  upon  the  execution  of  the  said  commission,  as  set  forth 
in  the  said  inquisition,  be,  and  the  same  is  hereby  confirmed.  And  on 
reading  and  filing  the  petition  of  R.  D.,  and  C.  H.  the  wife  of  G.  H., 
the  brother  and  sister  of  the  said  J.  D.,  duly  verified,  praying  for  the 
appointment  of  a  committee  of  the  person  and  estate  of  the  said  J.  D., 
it  is,  on  like  motion,  ordered  (*)  that  the  said  R.  D.  and  C.  H.  be,  and 
they  Are  hereby  appointed  the  committee  of  the  person  and  estate  of 
the  said  J.  D.,  upon  their  giving  a  bond,  with  two  sufficient  sureties,  to 
be  approved  of  by  a  master  of  this  court,  in  the  penalty  of  double  the 
value  of  the  property  of  the  said  J.  D.,  as  found  by  the  said  inquisition, 
conditioned  for  the  faithful  performance  of  their  trust  as  such  commit- 
tee according  to  the  statute,  and  to  account  whenever  required,  in  con- 
formity with  the  rules  and  practice  of  this  court. 


No.  429, 

Order  confirming  finding  of  jury,  and  directing  a  reference  toa  master 

to  report  a  suitable  person  as  committee. 

See  ante,  p.  236. 

[As  in  last  form  to  the  asterisk  (*) — then  as  follows]  that  it  be  refer- 
red to  one  of  the  masters  of  this  court  residing  in  the  county  of  Sarato- 
ga, to  inquire  and  report  who  is  a  suitable  and  proper  person  to  be  ap- 
pointed the  committee  of  the  person  and  estate  of  the  said  J.  D.,  aud  to 
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inquire  and  report  as  to  the  form  and  penalty  of  the  bond  to  be  given 
by  such  committee,  and  as  to  the  sufficiency  of  the  sureties  offered  by 

him.    And  that  the  said  master  cause days  notice,  in  writing^,  to 

be  given  to  L.  M.  and  R.  S.,  the  next  of  kin  of  the  said  J.  D.,  of  the 
time  and  place  of  executing  the  said  reference ;  and  that  he  report  here- 
on with  all  convenient  speed. 


No.  430. 
Master^ 3  report  on  a  reference  to  nominate  a  committee^  ^^c. 

See  ante,  p.  236. 

\Title.]  ^ 

To  the  Chancellor  of  the  Slate  of  New- York. 

In  pursuance  of  an  order  of  this  court  made  in  the  above  matter,  on 

the day  of last,  directing  a  reference  to  one  of  the  masters  of 

this  court  residing  in  the  county  of  Saratoga,  to  inquire  and  report  who 
is  a  suitable  and  proper  person  to  be  appointed  the  committee  of  the 
person  and  estate  of  the  said  J.  D.,  and  to  inquire  and  report  as  to  the 
form  and  penalty  of  the  bond  to  be  given  by  such  committee,  and  as  to 
the  sufficiency  of  the  sureties  offered  by  him  ;  and  by  which  the  master 

was  directed  to  cause days  notice  in  writing  to  be  given  to  L.  AI, 

and  R.  S.  the  next  of  kin  of  the  said  J.  D.,  of  the  time  and  place  of  ex- 
ecuting the  said  reference — 

I,  the  subscriber,  one  of  the  masters  of  this  court,  residing  in  the  coun- 
ty  of  Saratoga,  to  whom  the  execution  of  the  said  order  was  confided, 

do  report — that  having  caused days  noiice  in  writing  to  be  given 

to  L.  M.  and  R.  S.,  of  the  time  and  place  of  executing  the  said  refer- 
ence, I  did,  on  the day  of proceed  to  execute  the  said  order 

of  reference,  in  the  presence  of  \V.  C.  N.,  the  solicitor  for  the  petition- 
er in  this  matter,  and  R.  D. ;  the  said  L.  M.  and  R.  S.  not  attending. 
That  having  made  the  necessary  inquiries  1  am  of  opinion  that  R.  D.,of 
d&c,  the  brother  of  the  said  J.  D.,  is  a  suitable  and  proper  person  to  be 
appointed  the  committee  of  the  said  J.  D.    That  the  said  R.  D.  proposes 

to  give  a  bond  in  the  penalty  of  % ,  being  double  the  value  of  the 

property  of  the  said  J.  D.  as  found  by  the  inquisition  of  the  jury,  con- 
ditioned for  the  faithful  performance  of  his  trust  as  such  committee,  ac- 
cording to  the  statute,  and  to  account  whenever  require,  in  conformity 
with  the  rules  and  practice  of  this  court.  And  I  do  further  report  that 
the  said  R.  D.  offers  as  his  sureties  J.  M.  and  N.  O.,  of,  &c. ;  and  hav- 
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ing  taken  from  each  of  them  an  affidavit  as  to  his  sufficiency,  and  made 
inquiries  relative  thereto,  1  am  satisfied  that  the  sureties  so  offered  are 

sufficient ;  each  being  worth  the  sum  of  $ over  and  above  all  his 

debts.    And  that  I  have  endorsed  upon  such  bond  my  approval  of  its 
form  and  manner  of  execution. 

All  which  is  respectfully  submitted. 
Dated,  <fcc.  W.  A.  D.,  Master  in  Chan'y. 


No.  431. 

Order  confirming  master^s  report  and  appointing  committee. 

See  anle,  p.  237. 

At,  &c.  [as  %n  No.  255.] 
\  Title.] 

On  reading  and  filing  the  report  of  W.  A.  D.,  one  of  the  mas- 
ters of  this  court,  bearing  date  the day  of instant,  made  in 

pursuance  of  an  order  of  this  court  dated  the  ^— day  of last, 

and  on  motion  of  W.  C.  N.,  solicitor  for  the  petitioner  in  this  matter, 
ordered  that  such  report  be  and  the  same  is  hereby  confirmed.  And  it 
is  further  ordered  that  R.  D.,  in  the  said  report  mentioned,  be  and  he 
is  hereby  appointed  the  committee  of  the  person  and  estate  of  the  said 
J.  D.,  upon  his  executing  the  bond  in  the  said  report  mentioned,  togeth- 
er with  his  sureties,  and  upon  his  and  their  acknowledging  such  bond, 
and  filing  the  same  in  the  office  of  the  clerk  of  this  court.  And  it  is 
further  ordered,  that  upon  the  filing  of  such  bond  a  commission  may  be 
issued  to  such  committee,  under  the  seal  of  this  court. 


No.  432. 

Bond  of  committee. 

Enow  all  men  by  these  presents,  that  we,  R.  D.  of  d&c,  and  J.  M. 
and  N.  O.  of  the  same  place,  are  held  and  firmly  bound  unto  J.  D.  in 
the  penal  sum  of  $ j  [continue  as  in  No.  396  to  the  (t),  then  pro- 
ceed as  follows^]  R.  D.  was  appointed  committee  of  the  person  and  es- 
tate of  the  above  named  J.  D.,  who,  by  an  inquisition  taken  under  a 
commission  issued  out  of  said  court,  had  previously  thereto  been  found 
to  be  a  lunatic  upon  his  giving  the  bond  required  by  the  said  order. 

Now  therefore,  the  condition  of  this  obligation  is  such,  that  if  the 
above  bounden  R   D.  shall  faithfully  perform  the  trust  reposed  in  him 


I 
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as  such  committee,  according  to  the  statute,  and  shall  render  an  account 
whenever  required,  in  conformity  with  the  rules  and  practice  of  the  said 
court  of  chancery,  and  shall  ohserve  the  orders  and  directions  of  the 
said  court  in  rebtion  to  such  trust,  then  this  obligation  to  be  void,  &c. 
[conclude  as  in  No.  396.] 

[Acknowledgmeiii  and  approval — see  No.  396.] 


No.  433. 

Commission  to  committee.{a) 

See  ante,  p.  237. 

The  People  of  the  State  of  New-York :  To  aH  to  whom 

L.  S.        these  presents  shall  come,  greeting.    Whereas,  by  Ja  certain 

inquisition  taken  at  the  town  of  Wilton,  in  the  county  of 

Saratoga,  on  the day  of ,  1843,  by  virtue  of  our  commission 

in  the  nature  of  a  writ  de  lunatico  [or  idiota]  inquirendo,  in  that  behalf 
duly  made  and  issued,  to  inquire,  among  other  things,  of  the  lunacy 
[or  idiocy]  of  J.  D.  of,  <fcc.  it  is  found,  amongst  other  things,  that  the  said 
J.  D.,  at  the  time  of  taking  the  said  inquisition,  was  a  lunatic  not  hav- 
ing lucid  intervals,  [or  an  idiot ;]  so  that  he  was  incapable  of  the  gov- 
ernment of  himself,  or  of  the  management  of  his  lands,  tenements,  goods, 
and  chattels  ;  as  by  the  said  inquisition  remaining  of  record  in  our  court 
of  chancery  may  more  fully  appear ;  for  the  care  and  custody  of  whom, 
and  for  the  management  of  whose  estate  it  belongs  to  us,  in  our  court 
of  chancery,  to  provide.  And  whereas,  sufficient  security  is  given  to 
us  on  behalf  of  the  said  J.  D.  by  R.  D.  of,  &c.  as  is  customary  in  such 
cases :  Now  therefore,  know  ye,  that  we  have  given,  granted  and  com- 
mitted, and  by  these  presents  do  give,  grant,  and  commit  unto  the  said 
R.  D.  the  care  and  custody  of  the  person,  and  the  possession,  care  and 
management  of  the  estate,  as  well  real  as  personal,  of  the  said  J.  D. 
during  our  pleasure,  to  be  signified  in  our  court  of  chancery.  And  the 
said  R.  n.  is  hereby  required,  within  six  months  from  the  date  of  these 
presents,  to  return  and  file  in  the  office  of  the  clerk  of  our  court  ofchan- 


(a)  There  are  some  advantages  aria-  appointing  him  would  not  show  bis  rights, 
ing  from  the  taking  out  of  a  commission,  without  the  introduction  of  the  prior  pro- 
Being  under  the  seal  of  the  court  of  ceedings  to  lay  a  foundation  for  it. 
chancery  it  will  be  legal  evidence  in  all  Chancellor  Walworth  recommends  the 
courts,  of  the  rights  of  the  committee,  taking  out  of  a  commission,  in  all  cases, 
without  any  thing  further  ;  but  the  order 
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eery  of  the  fourth  circuit,  a  just  and  true  iDveiitory,  under  oath,  of  the 
whole  real  and  personal  estate  of  the  said  3.  D.,  stating  the  income  and 
profits  thereof,  and  the  debts,  credits  and  effects  of  the  said  J.  D.  so  far 
as  the  same  shall  have  come  to  the  knowledge  of  the  said  R.  D.,  and 
that  out  of  the  said  estate,  or  the  rents,  issues  and  profits  thereof,  he 
provide  for  the  maintenance,  sustenance  and  support  of  the  said  J.  D. 
and  his  family  ;  and  that  annually  thereafter  the  said  R.  D.  file  in  the 
ofiSce  of  the  said  clerk  a  similar  inventory,  and  an  account,  under  oath, 
of  the  management  of  his  said  trust,  and  of  any  other  property  or  effects 
belonging  to  the  said  estate,  which  he  shall  have  since  discovered,  as 
required  by  the  164th  rule  of  our  coort  of  chancery.  And  the  said  R. 
D.  is  further  required  to  abide  and  obey  all  and  every  such  order  or  or- 
ders in  the  premises  as  may  hereafter  be  made  in  our  said  court  of  chan- 
cery, and  to  render  a  full  and  just  account  of  the  execution  of  the  said 
trust,  and  of  the  estate,  property  and  effects  which  shall  have  come  to 
his  hands,  when  and  as  often  as  required  by  our  said  court.  Witness, 
Reuben  H.  Walworth,  chancelior  of  our  said  state,  at  the  town  of 
Saratoga  Springs,  the  first  day  of  January,  one  thousand  eight  bun- 
dled and  forty-four. 
W.  a  N.,  SoFr.  G.  M.  D.,  Clerk. 

(Endorsed)  "By  the  Court." 

G.  M.  D.,  Clerk- 


No.  434. 
Peiiiian  by  lunatic  to  supersede  the  commission,  on  his  recovery. 

See  ante,  p.  230. 

In  Chancery. 

Before,  &c. 

In  the  matter 
of  J.  D. 
a  lunatic.       )  To  the  Chancellor  of  the  State  df  New-York. 

The  petition  of  the  above  J.  D.  respectfully  showeth,  that  on  the 

day  of ,  1840,  a  commission  in  the  nature  of  a  writ  de  luna- 


tico  inquirendoy  issued  out  of  this  court  against  your  petitioner ;  and  on 

the day  of following,  an  inquisition  was  taken  under  the 

same,  whereby  your  petitioner  was  duly  found  to  be  a  lunatic,  and  your 
petitioner's  brother  R.  D.  was  subsequently  appointed  by  this  court, 
committee  of  his  person  and  estate. 
That  your  petitioner  having  perfectly  recovered  his  sound  state  of 

Vol.  II.  84 
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mind  and  understanding,  for  twelve  months  past,  is  desirous  that  the  said 
commission  of  lunacy  should  be  now  superseded  ;  and  that  the  costs  of 
suing  out  the  said  commission  of  lunacy,  and  also  the  costs  of  the  com- 
mittee and  next  of  kin,  may  be  allowed. 

Your  petitioner  therefore  prays  that  he  may  be  at  liberty  to  attend  in 
open  court,  or  before  a  master,  for  the  purpose  of  being  examined  as  to 
his  sanity  of  mind,  and  competency  of  understanding,  for  the  manage- 
ment of  his  person  and  estate ;  and  that  the  said  commission,  inquisition, 
and  proceedings  therein,  may  be  superseded  forthwith  ;  and  that  a  su- 
pers^eas  may  issue /or  that  purpose.  Or  for  such  further' or  other  or- 
der in  the  premises  as  to  your  honor  shall  seem  meet,  and  this  case  may 
require. 

And  your  petitioner,  &c.  J.  D. 

[Jurat.] 


No.  436. 

Affidavits  in  support  of  petition  to  supersede  comtnissum. 

See  ante,  p.  339. 

[7S//e.]  Saratoga  county,  ss  :  B.  D.,  of,  &;c.  the  committee  of  the 
above  J.  D.,  being  duly  sworn  says,  that  about  a  year  since  the  said  J. 
D.  was  happily  restored  to  a  state  of  convalescence  ;  and  that  soon  af- 
terwards deponent  resigned  the  management  of  his  affairs  into  the  hands 
of  the  said  J.  D.,  and  that  from  that  time  to  the  present,  he  has  uni- 
formly and  constantly  shown  himself  to  be  in  his  perfect  senses,  and  has 
now  the  management  of  his  own  affairs,  which  he  conducts  most  legnr 
larly  and  with  great  precision.  And  this  deponent  further  says,  that' 
from  the  time  last  mentioned  to  the  present  time,  the  said  J.  D.  has  at 
all  times  appeared  to  be  perfectly  rational  and  free  from  any  symptom 
of  derangement ;  and  that  at  this  time  deponent  believes  him  to  be  of 
good  and  perfect  sound  mind,  mempry  and  understanding. 

Sworn,  &c.  R.  D. 

[  Title.]  Saratoga  county,  ss  :  C.  C,  of,  &c.  doctor  of  physic,  being 
duly  sworn,  says  that  he  knows  the  said  J.  D.  above  named  and  describ- 
ed, and  has  known  him  for  upwards  of  —  years.  That  he  heard  he 
was  afflicted  with  insanity  about  two  years  ago,  but  that  he  was  happily 
restored  to  a  convalescent  state  about  a  year  since.  And  deponent  fur- 
ther says  that  he  has  seen  the  said  J.  D.  many  times  during  the  past 
year,  and  that  he  never  betrayed  any  symptom  of  insanity.    And  that 
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he,  this  deponent,  saw  the  said  J.  D.  on  the day  of instant ; 

when  this  deponent  did  not  discover  in  him  the  slightest  symptom  of  in- 
sanity  or  unsoundness  of  intellect ;  and  that  this  deponent  verily  be- 
lieves the  said  J.  D.  to  be  of  perfect  sound  mind,  memory,  and  under- 
standing. 
Sworn,  &c.  C.  C.  ' 


No.  436. 
Order  to  supersede  commission. 

At,  &C.  [as  in  No.  266.] 
[  Title.]    On  reading  and  filing  the  petiion  of  the  above  J.  D.,  dated 

the day  of ,  setting  forth  that  he  has  perfectly  recovered  his 

sound  state  of  mind  and  understanding,  for  twelve  months  past,  and 
praying  that  the  commission,  inquisition,  and  proceedings  in  the  above 
matter  may  be  superseded  ;  and  on  reading  and  filing  the  affidavits  of 
R.  D.  and  C.  C,  in  support  of  said  petition ;  and  upon  examining  the 
said  J.  D.  in  open  court  as  to  his  sanity  of  mind  and  competency  of  un- 
derstanding ;  on  motion  of  Mr,  H.,  solicitor  for  the  said  J.  D.,  it  is  or- 
dered that  the  commission  of  lunacy  issued  against  the  said  J.  D., 
and  the  inquisition  taken  thereon,  be  forthwith  superseded  and  deter- 
mined. 


No.  437. 

» 

Supersedeas  of  a  commission  of  lunacy. 

The  People  of  the  state  of  New- York.  To  all  to  whom 
L.  S.      these  presents  shall  come,  grreeting :  Whereas,  by  a  certain 

inquisition  taken  at ,  on  the day  of ,  1842,  by 

virtue  of  our  commission  in  the  nature  of  a  writ  de  lunatico  inquirendo 
in  that  behalf  duly  made  and  issued,  to  inquire,  amongst  other  things,  of 
the  lunacy  of  J.  D.,  it  was  found,  amongst  other  things,  that  the  said  J. 
D.  was,  at  the  time  of  taking  the  said  inquisition,  a  lunatic,  and  did  not 
enjoy  lucid  intervals,  so  that  he  was  not  capable  of  the  government  of 
himself,  or  of  the  management  of  his  lands,  tenements,  goods,  and  chat* 
tels ;  as  by  the  said  inquisition,  remaining  on  record,  will  more  fully 
appear.  And  whereas,  by  our  commission  issued  out  of  and  under  the 
seal  of  our  said  court  of  chancery,  bearing  date  the  1st  day  of  January, 
one  thousand  eight  hundred  and  forty-four,  sufficient  security  having 
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been  given,  for  the  benefit  of  the  said  J.  D.,  by  R.  D.,  of,  &c.  as  is  cus- 
tomary in  such  cases,  we  did  give,  grant,  and  commit  unto  the  said  R. 
D.,  the  care  and  custody  of  the  person,  and  the  possession,  care,  and 
management  of  the  estate,  as  well  real  as  personal,  of  the  said  J.  D.,  dur- 
ing our  pleasure,  to  be  signified  in  our  court  of  chancery ;  as  by  the 
said  commission,  remaining  as  of  record  will,  among  other  things,  more 
fully  appear.  But  because,  upon  full  examination  in  our  coHrt  of  ohan- 
■eery  before  us  had  in  this  behalf,  it  sufficiently  appears  to  us  that  the 
said  J.  D.  is  recovered  of  his  lunacy  aforesaid,  and  restored  to  his  right 
mind,  memory  and  understanding,  so  that  he  is  capable  of  governing 
himself  and  of  managing  his  lands,  tenements,  goods,  and  chattels,  and 
we  in  this  behalf  being  willing  that  what  is  just  and  right  be  done  to  the 
said  J.  D.  Know  ye  therefore^  that  we,  for  and  in  consideration  that  the 
said  J.  D.,  now  is  not  a  lunatic,  but  of  sound  mind,  sane  memory  and 
understanding,  and  for  divers  other  good  causes  and  considerations,  us 
in  this  behalf  especially  moving,  have  superseded  and  determined,  and 
by  these  presents  do  supersede  and  determine  the  aforesaid  commission 
in  the  nature  of  a  writ  de  iunatico  inquirendoj  and  all  process  thereupon 
made,  and  also  the  commission  to  the  said  R.  D.,  and  all  and  singu- 
lar the  grants  and  powers  in  the  said  commission  specified  and  contain- 
ed, to  all  intents  and  purposes  whatsoever ;  and  all  and  singular  the 
same  we  annul  and  make  void  by  these  presents ;  and  also  the  aforesaid 
R.  D.,  from  the  care,  custody  and  government  of  the  person  of  the  said 
J.  D.,  and  from  the  possession,  care,  and  management  of  the  estate  as 
well  real  as  personal  of  the  said  J.  D.,  we  fully  discharge  by  these  pres- 
•ents— requiring  that  the  said  R.  D.  shall  by  no  means  sufller  any  person 
or  persons  to  intermeddle  touching  the  said  J.  D.,  or  his  estate,  for  the 
future.  And  the  said  J.  D.  to  the  regimen  and  government  of  himself, 
and  all  his,  we  fully  restore  by  these  presents.  Witness,  &c.  [as  in 
JVo.  433. 


Ko.  438. 

Petition  for  sale  of  hunatu^s  estate  to  ptjty  debts. 

See  ante,  p.  242. 

H  THile.]    To  the  Chancellor  of  the  state  of  New- York  : 

The  petition  of  R.  D.,  the  committee  of  the  person  aud  estate  of  the 
^bove  named  lunatic,  respectfully  showeth,  that  by  an  order  of  this  court 
qmadc'cn  the day  of  - — -  last,  your  petitioner  was  appointed  such 
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committer.  That  as  such  committee  he  has  duly  made  out  and  verified 
an  inventory  of  the  estate  of  the  said  J.  D.,  real  and  personal,  and  has 
therein  stated  the  value  thereof,  and  the  amount  of  the  rents  and  profits 
of  the  said  real  estate,  and  of  the  debts  owing  by  the  said  lunatic  ;  a  copy 
of  which  inventory  is  hereto  annexed.  That  it  appears  from  the  said 
inventory,  that  the  said  real  estate  consists  of  a  house  and  lot,  situate  in 

the  city  of  Albany,  being  No. ,  &c.,  of  the  value  of  about  $ ^ 

and  which  rents  for  the  sum  of  $ annually.    That  the  value  of  the 

said  personal  estate  is  about  $ ,  and  consists  of  the  articles  specified 

in  said  inventory.  That  the  value  of  the  said  personal  estate  at  the  time 
of  your  petitioner's  appointment  was  about  $ ,  but  that  your  peti- 
tioner has  been  obliged  to  sell  the  following  articles,  viz :  [s^pecify  them,] 
and  apply  the  proceeds  to  the  payment  of  debts  owing  by  the  said  lunar 

tic,  to  wit :  a  debt  of  $ due  to  W  S.,  for  medical  attendance,  and 

a  debt  of  $ due  to  T.  R.,  for  boarding  said  lunatic  ;  and  the  sum  of 

$ for  the  costs  of  the  proceedings  in  this  matter,  to  his  solicitor. 

Your  petitioner  further  shows,  that  the  following  is  an  account  of  the 
debts  and  demands  now  existing  against  the  estate  of  the  said  lunatic,' 
viz :  [set forth  a  list  of  the  debts,  with  their  afnounts.]  That  the  aggre- 
gate amount  of  such  debts  and  demands  is  $ ,  as  near  as  can  be  ascer- 
tained ;  for  the  payment  of  which,  in  addition  to  the  expenses  of  sup- 
porting such  lunatic,  the  income  of  his  real  and  personal  estate  is  wholly 
inadequate,  and  that  even  his  whole  personal  estate  would  not  be  suffi- 
cient to  discharge  the  same,  were  it  sold  for  that  purpose. 

Your  petitioner  therefore  prays,  that  by  an  order  of  this  court,  he  may 
be  authorized  and  empowered  to  mortgage,  or  sell,  so  much  of  the  real 
estate  of  the  said  lunatic,  as  may  be  necessary  for  the  paymeiK  of  his 
debts. 

And  your  petitioner,  (fcc. 
[Jurat.]  JR.  a 


No.  439. 
Order  of  reference  on  No.  438. 

•  See  ante,  p.  242. 

At,  &c.  [ds  in  No.  25?.] 
[  Title^]     On  reading  and  filing  the  petition  of  R.  D.,  the  committee 

of  the  above  lunatic,  duly  verified,  dated  the day  of ,  praying 

for  authority  to  mortgage,  or.  sell  so  much  of  the  real  estate  of  the  said 
J.  D.,  as  may  be  necessary  for  the  payment  of  his  debts,  and  on  motion 
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of  S.  S.,  of  counsel  for  the  petitioner,  ordered  that  it  be  referred  to  one 

of  the  masters  of  this  court,  residing  in  the  county  of ,  to  inquire 

into,  and  report  upon  the  matters  in  the  said  petition  contained,  and  to 
inquire  into  the  truth  of  the  representations  made  therein,  to  hear  all  the 
parties  interested  in  such  real  estate,  and  to  report  to  this  court,  with 
all  convenient  speed,  whether  the  personal  estate  of  the  said  J.  D.,  is 
sufficient  for  the  payment  of  his  debts ;  and  whether  a  mortgage  or  sale 
of  the  real  estate  of  the  said  lunatic,  or  any  part  thereof,  is  necessary  for 
that  purpose,  and  if  so,  which  would  be  most  advantageous  to  the 
said  lunatic ;  and  whether  a  sale  or  mortgage  of  the  whole,  or  only  a 
part  of  said  premises  is  necessary ;  and  if  only  a  part  thereof  is  required 
to  be  mortgaged  or  sold,  that  he  specify  what  particular  part  thereof  can 
be  so  disposed  of,  with  the  least  injury  to  the  interests  of  tlie  said  J.  D. 


No.  440. 
Master^ s  report  cts  to  necessity  of  sale^  ^c. 

See  ante,  p.  243. 

[Title,]    To  the  Chancellor,  &c. 

In  pursuance  of  an  order  of  this  court,  made  in  the  above  mat- 
ter on  the day  of last,  I  the  subscriber,  one  of  the  masters  of 

this  court,  residing  in  the  county  of ,  to  whom  the  execution  of  the 

said  order  was  confided,  do  report : 

That  having  givea days  notice  in  writing  to  S.  T.  and  L.  N.,  of 

&c.,  who  are  the  next  of  kin  of  the  said  lunatic,  and  would  be  his  heirs 
at  law,  were  he  to  die  intestate,  and  having  been  attended  by  the  solici- 
tor for  the  said  committee,  and  by  the  said  J.  D.— the  said  S.  T.  and  L. 
N.,  failing  to  appear — I  proceeded  to  make  the  inquiries  directed  by  the 
said  order.  That  from  the  evidence  produced  before  me,  I  am  satisfied 
that  the  facts  stated  in  the  petition  of  R.  D.,  the  committee,  are  true. 
That  I  have  ascertained  the  value  of  the  personal  estate  now  owned  b}r 

the  said  lunatic,  to  be  $ ;  the  principal  part  of  the  personal  estate 

originally  belonging  to  the  said  lunatic,  having  been  already  applied  to 
his  support  and  maintenance,  and  the  payment  of  debts  owing  by  him  ; 
and  that  the  personal  property  now  remaining  is  insufficient  for  the  pay- 
ment of  his  debts,  and  that  it  is  not  advisable  the  same  should  be  sold ; 
inasmuch  as  what  now  remains  thereof  is  needed  upon  the  farm  and  in 
the  house  of  the  said  lunatic,  for  the  use  of  his  family,  and  were  it  sold 
it  would  have  to  be  replaced,  at  a  sacrifice  and  loss  to  ihe  es6ite.  That 
the  debts  owing  by  the  said  lunatic  amount  to  the  sum  of  $ ^  and 
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are  due  to  the  following  persons :  $100  to  H.  R.,  for  the  support  and 
maintenance  of  the  lunatic  ;  $50  to  W.  S.,  for  medical  attendance,  <fcc., 
&c.  That  a  sale  of  a  portion  of  tlie  real  estate  of  the  said  lunatic  is  ne- 
cessary for  the  payment  of  those  debts,  and  that  such  sale  would  be  pre- 
ferable to  a  mortgage.  That  the  part  thereof  which  can  be  disposed  of 
with  the  least  injury  to  the  interests  of  the  said  lunatic,  is  the  tract  of 

woodland  situate  in  Hhe  town  of ,  consisting  of  about acres, 

which  is  estimated  to  be  worth  about  $ ,  and  that  in  my  opinion  the 

said  tract  would  bring  that  sum  at  least,  on  a  sale  thereof;  which  would 
be  sufficient  to  pay  ail  the  debts  of  the  said  lunatic. 
All  which  is  respectfully  submitted. 
Dated,  &c.  F.  M.,  Master  in  chancery. 


No.  441. 

Order  to  confirm  masten^s  report^  and  authorizing  committee  to  contract 

for  a  sale. 

See  ante,  p.  243. 

At,  &c.  [as  in  No,  226.] 
Title.]    On  reading  and  filing  the  report  of  F.  M.,  one  of  the  masters 

of  this  court  residing  in  the  county  of ,  made  in  the  above  matter, 

bearing  date  the day  of instant,  and  on  motion  of  Mr.  S.  S., 

solicitor  for  the  petitioner  R.  D.,  ordered  that  the  said  report  be  and  the 
same  is  hereby  confirmed.  And  it  appearing  to  the  court  from  the  said 
report,  and  from  an  examination  of  the  matter,  that  the  personal  estate 
belonging  to  the  said  lunatic  is  insufficient  for  the  payment  of  his  debts^ 
and  that  the  same  has  been  applied  for  that  purpose  as  far  as  the  cir- 
cumstances of  the  case  rendered  proper ;  that  the  debts  now  owing  by 
the  said  lunatic  amount  to  the  sum  of  $ ;  and  that  a  sale  of  a  por- 
tion of  the  real  estate  of  the  said  lunatic  is  necessary  for  the  payment 
thereof,  it  is  further  ordered  that  the  said  R.  D.,  committee  of  the  said 
lunatic,  be  and  he  is  hereby  authorized,  empowered,  and  directed  to  sell, 
at  public  or  private  sale,  subject  to  the  approbation  of  this  court,  the 
tract  of  wood  land  belonging  to  said  lunatic  which  is  specified  in  such 
report,  for  the  purpose  of  paying  and  discharging  the  debts  of  the  said 
lunatic.  And  that  before  any  contract  or  deed  shall  be  executed,  the 
terms  of  such  sale  or  sales  shall  be  reported  by  the  said  committee,  on 
oath,  to  this  court. 
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No.  442. 

Report  of  sale  by  committee. 

[  Title.\  To  the  Chancellor,  &c. 

In  pursuance  of  an  order  of  this  court,  made  in  the  above  mat- 
ter on  the day  of instant,  authorizing  and  empowering,  and 

directing  me  to  sell,^  at  public  or  private  sale,  subject  to  the  approbation 
of  this  court,  the  tract  of  land  therein  specified,  for  the  purpose  of  pay- 
ing and  discharging  the  debts  of  the  said  lunatic,  and  directing  me  to 
report  the  terms  of  such  sale  or  sales  to  this  court,  on  oath,  before  any 
contract  or  deed  should  be  executed. 

I  the  subscriber,  the  committee  of  the  said  lunatic,  do  respectfully 
report :  That  I  have  entered  into  an  agreement,  subject  to  the  approba* 
tion  of  this  court,  with  N.  F.  of  &c.  for  the  sale  to  him  of  the  tract  of 
wood  land  specified  in  the  said  order,  at  and  for  the  price  or  sum  of 

$ ,  to  be  paid  on  the  delivery  of  the  deed  therefor  j  which  sum  is 

the  highest  price  that  could  be  obtained  for  the  said  tract  of  land.  And 
I  do  further  report,  that  pursuant  to  previous  public  notice  given  by  me 

for  that  purpose,  for  the  space  of weeks,  I  did,  on  the ^'day  of 

instant,  at  &c.  sell  at  public  auction  to  R.  C.  of  &c.  the  improved 

farm  mentioned  in  said  order,  situate  in  the  town  of y  for  the  price 

or  sum  of  $ ,  that  being  the  highest  sum  bid  therefor;  and  that  by 

the  terms  of  the  said  sale  the  purchase  money  is  to  be  paid  on  the  deliv- 
ery of  the  deed.  All  which  See, 

R.  D.,  Committee. 

[Jurat — see  Jurat  to  No.  400.] 


No.  443. 

Order  confirming  sale  and  directing  the  execution  of  conveyance. 

See  ante,  p.  243. 

At,  &c.  [as  in  No.  255.J 
[  Title.]    On  reading  and  filing  the  report  of  R.  D.,  the  committee  of 
the  person  and  estate  of  the  said  lunatic,  made  upon  oath  and  dated  the 

day  of instant,  stating  that  in  pursuance  of  the  order  of  this 

court  dated  the day  of  — — ,  he  had  entered  into  agreements,  sub- 
ject to  the  approbation  of  this  court,  with  N.  F.  and  R.  C,  for  the  sale 
to  them  respectively  of  the  tracts  or  parcels  of  land  therein  mentioned, 
belonging  to  the  said  lunatic,  for  the  prices  or  sums  mentioned  in  the 
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said  report,  and  that  the  purchase  money  of  each  of  said  parcels  is  pay- 
able on  the  delivery  of  the  deed  therefor ;  on  motion  of  Mr.  S,  S.,  soli^ 
citor  for  the  said  committee,  ordered  that  the  said  report  and  the  agree- 
ments  therein  mentioned  be  and  the  same  are  hereby  ratified  and  con* 
firmed.  And  it  is  further  ordered  that  the  said  committee  do  execute} 
acknowledge,  and  deliver  to  each  of  the  said  purchasers  a  good  and  suf-* 
ficient  conveyance  of  the  tract  or  lot  of  land  purchased  by  him,  upon 
receiving  the  purchase  money  agreed  to  be  paid  therefor.  And  that  the 
said  committee  apply  the  net  proceeds  of  the  said  sales,  after  deducting 
the  costs  of  the  proceedings  in  this  matter  to  be  taxed,  and  the  other 
necessary  expenses  of  effecting  the  said  sales,  to  the  payment  and  dis- 
charge of  the  debts  of  the  said  lunatic  which  are  specified  in  the  report 

of  P.  G,  the  master,  bearing  date  the day  of  — -  last, 

[If  additional  security  is  required  to  be  given  by  the  committee^  addl 
And  it  is  further  ordered  that  the  said  committee  shall  give  additional 

security,  by  a  bond  in  the  penalty  of with  two  sufficient  sureties, 

to  be  approved  of  by  one  of  the  masters  of  this  court,  and  filed  with  the 
clerk  conditioned  for  the  faithful  application  of  and  accounting  for,  the 
proceeds  of  said  sales,  before  he  shall  receive  such  proceeds  from  tbd 
purchasers. 


No.  444. 

Deed  by  committee  <ff  lunatic^ 

See  ante,  p.  243, 

This  indenture,  made  the  - —  day  of ,  1844,  between  R.  D.,  of. 

<kc.,  committee  of  the  person  and  estate  of  J.  D.,  a  lunatic,  of  the  first 
part,  and  N.  F.,  of,  &c.,  of  the  second  part.    Whereas,  by  an  order  of 

the  court  of  chancery  of  the  state  of  New- York,  made  on  the day 

of last,  reciting  that  it  appeared  to  the  said  court,  that  the  personal 

estate  of  the  said  J.  D.  was  insufficient  for  the  payment  of  his  debts, 
and  that  a  sale  of  a  portion  of  the  real  estate  of  the  said  lunatic  was  ne- 
cessary for  the  payment  thereof,  said  R.  D.  as  such  committee  was, 
among  other  things,  authoriaed,  empowered  and  directed  to  sell,  at  pub- 
lic or  private  sale,  subject  to  the  approbation  of  the  court,  the  tract  of 
woodland  belonging  to  said  lunatic  specified  therein,  for  the  purpose  of 
paying  and  discharging  the  debts  of  the  said  lunatic,  and  to  report  the 
terms  of  the  sale  or  sales  made  by  him,  to  the  court,  on  oath,  before  any 
contract  or  deed  should  be  executed.    And  whereas  the  said  R.  D.,  as 

such  committee,  having  in  pursuance  of  said  order,  on  the day  of 

Vol.  II.  86 
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,  made  his  report  to  the  court,  on  oath  stating  that  he  had  entered 


into  an  agreement,  subject  to  the  approbation  of  the  court,  with  N.  F., 
of,  &c.,  for  the  sale  to  him  of  the  said  tract  of  woodland  at  and  for  the 

price  or  sum  of  $ ,  to  be  paid  on  the  delivery  of  the  deed  therefor. 

And  whereas  by  another  order  of  the  said  court  dated  the day  of 

,  it  was  ordered  that  the  said  report  and  the  said  agreement  be  rati* 

fied  and  confirmed,  and  that  the  said  committee  should  execute,  ac- 
knowledge, and  deliver  to  the  said  N.  F.  a  good  and  sufficient  convey- 
ance of  the  tract  of  land  so  purchased  by  him,  upon  receiving  the  pur- 
chase money  agreed  to  be  paid  therefor — 

Now  therefore  this  Indenture  witnesseth  that  the  said  party  of  the 
first  part,  committee  as  aforesaid,  by  virtue  of  the  power  and  authority 
conferred  upon  him  by  the  several  orders  above  mentioned,  and  in  pur* 
suance  of  the  statute  in  such  case  made  and  provided,  for  and  in  con- 
sideration of  the  sum  of  $ ,  the  said  purchase  money,  to  him  in  hand 

paid  at  or  before  the  ensealing  and  delivering  of  these  presents,  by  the 
said  party  of  the  second  part,  the  receipt  whereof  is  hereby  confessed 
and  acknowledged,  hath  granted,  bargained,  sold,  remised,  released  and 
conveyed,  and  by  these  presents  doth  grant,  bargain,  sell,  remise,  re- 
lease and  convey  unto  the  said  party  of  the  second  part,  his  heirs  and 
assigns  forever,  all  the  right,  title,  and  interest  of  the  said  lunatic  of,  iu 
and  to  [conclude  as  in  No.  AOi  from  the  asterisk  (*)-](a) 


CHAP.    VIL 


BILLS  FOR  DIVORCE. 


No.  445. 

Bm  to  dissolve  marriage  because  of  non-offe. 

See  ante,  p.  246. 

[Commence  as  in  No,  1,  ante,  p.  353.]  Your  orator  A.  B.,  son  of  J. 
B.,  of  the  city  of  Utica,  physician,  an  infant  under  the  age*  of  twenty- 
one  years,  to  wit,  of  the  age  of  about  fifteen  years,  by  his  father  and 


(a)  The  proceedings  upon  a  petition  ceding  forms  can  therefore  be  easily  Ta- 

for  a  sale  of  a  lunatic's  estate  for  his  sup-  ried  so  as  to  apply  to  applications  of  the 

port  '  and  maintenance^  are  similar    to  former  kind, 
those  on  a  sale  to  pay  debts.    The  pre- 
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next  friend.    That  on  or  about  the day  of ,  in  the  year  one 

thousand  eight  hundred  and  forty-three,  your  orator  intermarried  with 
one  S.  D.,  (now  S.  B.,)  at  the  town  of  — — ,  in  the  county  of  Oneida ; 
and  that  at  the  time  of  the  said  marriage  your  orator  and  the  said  S.  B. 
were,  and  now  are,  inhabitants  of  this  state. 

And  your  orator  further  showeth  that  at  the  time  of  his  said  marriage 
he  was  an  infant  under  the  age  of  legal  consent,  to  wit,  of  the  age  of 
about  thirteen  years,  and  was  therefore  incapable  of  contracting  mar 
riage,  and  the  said  S.  D.  was  of  the  age  of  about years. 

And  your  orator  further  showeth  that  for  a  short  time  after  the  said 
marriage,  he  cohabited  with  his  said  wife,  but  they  have  not  cohabited 
as  husband  and  wife  for  any  time  or  in  any  manner,  since  he  your  ora- 
tor attained  the  age  of  consent,  that  is  to  say  the  age  of  fourteen,  which 
was  on  the day  of last. 

And  your  orator  (*)  further  showeth  that  he  is  desirous  of  having  the 
said  marriage  between  him  and  the  said  S.  D.  dissolved  and  declared 
null  and  void  by  a  decree  of  this  court. 

In  tender  consideration  whereof,  and  forasmuch  as  your  orator  is  rem* 
ediless  in  the  premises,  at  and  by  the  strict  rules  of  the  common  law, 
and  is  only  relievable  in  a  court  of  equity,  where  matters  of  this  nature 
are  properly  cognizable  and  relievable ;  to  the  end  therefore  that  the 
said  S.  B.  may  upon  her  corporal  oath,  full,  true,  direct  and  perfect  an- 
swer make  to  all  and  singular  the  premises,  and  that  as  fully  and  par- 
ticularly as  if  the  same  were  here  again  repeated  and  she  thereto  partic- 
ularly interrogated ;  and  that  the  said  marriage  between  your  orator  and 
the  said  S.  B.  may  be  dissolved  and  declared  null  and  void  by  a  decree 
of  this  court,  according  to  the  statute  in  such  case  made  and  provided. 
And  that  your  orator  may  have  such  further  relief,  or  such  other  relief 
in  the  premises  as  shall  be  equitable  and  the  circumstances  of  this  case 
may  require. 

May  it  please  your  honor  [prayer  for  subptsna,  as  in  No.  1.] 
C.  M.  D.,  Sol.  for  corop't.  A,  B. 

R.  E.,  of  counsel. 

[Jural.] 


No.  446. 

Bill  to  dissolve  marr  lag's  because  of  lunacy. 

See  ante,  p.  348. 

[Commence  as  in  No.  1.]    Your  orator  A.  B.,  of,  &c.    That  on  or 
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nbout  the  — —  day  of ,  in  the  year  one  thousand  eight  hundred  and 

forty,  your  orator  intermarried  with  one  C*  D.  {now  C.  B.)  at » in 

the  county  of ;  and  that  at  the  time  of  the  said  marriage  your  ora~ 

tor  and  the  said  C.  B.  were,  and,  ever  since  have  been  and  now  are^  in- 
habitants of  this  state. 

And  your  orator  further  showeth  unto  your  honor  that  about  a  year 
previous  to  the  said  marriage^  and  on  or  about  the  -— —  day  of 


dart- 


your  orator  had,  by  an  inquisition  of  a  jury  taken  under  and  by  Virtue 
of  a  commission  in  the  nature  of  a  writ  de  lunatico  inquirendoj  issued 
out  of  this  coujrt,  upon  the  petition  of  your  orator's  brother,  J.  B.,  for 
that  purpose,  been  found  to  be  a  lunatic  and  of  unsound  mind,  not  hav- 
ing lucid  intervals,  and  that  he  was  incapable  of  the  government  of  him- 
self or  of  the  management  of  his  lands,  tenements,  goods,  or  chattels; 
and  that  he  had  been  in  that  state  for  about  two  years* 

And  your  orator  further  showeth  that  upon  the  return  of  the  said  in- 
quisition to  this  court,  an  order  was  entered  on  the  —  day  of  — -^, 
confirming  the  finding  of  the  jury  in  the  said  inquisition,  and  appoint- 
ing your  orator^s  brother  J«  B.  the  committee  of  his  person  and  estate ; 
as  by  the  said  petition,  commission,  orders,  and  other  proceedings  in  the 
aaid  matter,  now  remaining  as  of  record  in  this  court,  will  more  fully 
appear. 

And  your  orator  further  showeth  that  from  the  time  of  taking  the  in- 
quisition aforesaid,  until  the  said  marriage  of  your  orator,  and  until  long 
afterwards  he  was  a  lunatic,  and  of  unsound  mind,  and  incapable  of  con- 
tracting matrimony^  And  your  orator  charges  that  at  the  time  the  said 
marriage  took  place,  it  was  well  known  to  the  said  (X  that  your  orator 
was  a  lunatic  under  the  care  of  his  said  committee,  and  that  he  was  in- 
competent to  consent  to  such  marriage*  That  the  said  G*  had  been  a 
near  neighbor  of  your  orator  for  several  yeai's,  and  had  notice  not  only 
of  his  mental  incapacity,  but  of  all  the  proceedings  under  the  commis- 
sion of  lunacy  above  mentioned^ 

And  your  orator  further  showeth  that  the  said  marriage  took  place 
and  was  entered  into,  without  the  knowledge  or  consent  of  your  orator's 
^said  committee* 

And  your  orator  further  showeth  that  he  is  now  perfectly  recovered 
of  his  lunacy  aforesaid,  and  restored  to  his  right  mind,  memory,  and  un- 

-derstanding,  and  has  been  so  for  about ^  months  last  past ;  and  that 

by  an  order  of  this  court  made  upon  the  petition  of  your  orator,  on  the 

day  of last,  the  commission  of  lunacy  issued  against  him  as 

aforesaid,  and  the  inquisition  taken  thereon  were  superseded  and  de 


terminedf  ftfid  your  orator  was  discharged  from  the  care,  custody,  and 
government  of  his  said  committee. 

And  your  orator  further  showeth  that  since  his  restoration  to  a  sound 
state  of  mind  as  aforesaid,  he  has  not  voluntarily,  nor  in  any  manner, 
cohabited  with  the  said  C.  that  your  orator  is  advised  that  the  mar- 
riage had  and  solemnized  between  him  and  the  said  C.  as  aforesaid,  is 
under  the  circumstances  attending  the  same,  invalid  and  null,  but  that  it 
is  necessary  the  same  should  be  dissolved  and  declared  null  and  void  by 
a  decree  of  this  court. 

In  tender  consideration  whereof  [conclude  as  in  last  form,] 


No.  447. 

Bill  to  dissohe  marriage  because  of  physical  incapacity. 

See  ante,  p.  249. 

[Commence  as  in  No.  1,]  your  orator  A.  B.  of,  &c.    That  on  or 

about  the day  of ^,  in  the  year  one  thousand  eight  hundred 

and  forty-two,  your  orator  intermarried  with  one  C.  D.  (now  C.  B.) 
at in  the  county  of ;  and  that  at  the  time  of  the  said  mar- 
riage your  orator  and  the  said  C»  were,  and  ever  since  have  been  and 
now  are  inhabitants  of  this  state. 

And  your  orator  further  showeth  unto  your  honor,  that  immediately 
after  the  said  marriage  took  place  your  orator  discovered  that  the  said 
C,  at  the  time  of  her  intermarriage  with  your  orator  as  aforesaid,  was 
physically  incapable  of  entering  into  the  marriage  state ;  that  the  uterus 
and  vagina  of  the  saidC.  were,  at  the  tiiTie  of  such  intermarriage,  and 
for  a  long  lime  previous  thereto  had  been,  in  a  deceased,  and  in  a  schir- 
rhous,  cartilaginous,  and  ulcerated  state;  and  were  unnaturally  thicken- 
ed and  indurated,  so  that  the  said  marriage  could  not  be  consummated 
by  the  sexual  intercourse  of  the  parties. 

And  your  orator  further  showeth  unlo  your  honor,  that  for  about  six 
years  next  preceding  the  said  marriage  with  your  orator  the  said  C.  had 
been  a  widow,  during  all  which  period  of  time  as  your  orator  has  been 
informed  and  believes,  the  said  diseased  state  of  the  said  C.  existed  and 
was  increasing  and  progressing  ;  and  that  the  physical  incapacity  of  the 
said  C.  arising  from  the  diseased  condition  of  the  parts  aforesaid  was  well 
known  to  her  at  the  time  of  her  said  intermarriage  with  your  orator  and 
for  a  long  time  previous  thereto.  That  your  orator  having  been  in- 
formed that  during  a  portion  of  her  widowhood   as  aforesaid  she    the 
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said  C,j  bad  been  ia  ill  bealtb,  he  did  immediately  previous  to  such 
marriage  and  before  finally  determining  to  marry  her,  inqnire  of  her  if 
there  existed  any  impediment  to  the  marriage  with  your  orator,  on  ac-^ 
count  of  her  ill  health,  and  was  then  informed  by  her  that  there  was  no 
such  impediment ;  which  statement  your  orator  charges  was  untrue  and 
was  well  known  by  the  said  C.  to  be  untrue,  at  the  time  it  was  so 
made. 

And  your  orator  further  showeth  unto  your  honor,  that  as  he  has 
been  informed  and  believes  the  said  physical  incapacity  of  the  said  C. 
still  exists  and  is  incurable^  and  he  so  charges  the  fact  to  be. 

And  your  orator  further  showeth,  that  after  your  orator  had  discov- 
ered the  state  and  condition  of  body  of  the  said  C.  to  be  as  above 
stated,  and  within  about  eight  months  after  the  said  intermarriage,  your 
orator  informed  her  that  he  would  not  continue  to  live  with  her,  in  con- 
sequence thereof ;  and  that  out  of  regard  to  the  feelings  of  the  said  C, 
and  for  the  purpose  of  saving  the  necessity  of  filing  tliis  bill  of  com- 
plaint, your  orator  endeavored  to  make  an  amicable  arrangement  with 
her  by  which  she  and  your  orator  should  live  separate  and  apart  from 
each  other.  And  that,  with  the  same  view,  your  orator  has  repeatedly 
endeavored  to  make  such  an  arrangement,  but  has  not  been  able  to  in- 
duce the  said  C.  to  consent  thereto. 

All  which  actings  and  doings  of  the  said  C.  are  contrary  to  equity 
and  good  conscience,  and  tend  to  the  manifest  wrong  and  injury  of  your 
orator. 

And  your  oratoi  [conclude  cis  in  No.  446,  from  the  asterisk  (*).] 


No.  447. 

Order  of  reference  on  bill  to  dissolve  marriage  because  ofnon-age^  idiih 

cy-inr  lunacy^  orforce^  or  fraud. 

See  ante,  p.  261. 

At,  &c.  \asin  No.  255.] 
{Title.] 

On  reading  and  filing  due  proof  that  the  bill  of  complaint  in  this 
cause  has  been  taken  as  confessed  by  [or  thefazts  charged  in  the  biU 
of  complaint  in  this  cause  having  been  admitted  by  the  answer  of]  the 
defendant,  and  on  reading  and  filing  the  (*)  affidavits^required  by  the 
164th  and  165th  rules  of  this  courts  on  motion  of  E.  H.  R.,  solicitor 
for  complainant,  ordered  that  it  be  referred  to  one  of  the  masters  of 


Afrisni^iA  ur 


this  court  residing  in  the  county  of ,  to  take  proof  of  the  materinl 

facU  charged  in  the  said  bill,  and  to  report  such  proof  to  the  court, 
-with  his  opinion  thereon. 


No.  448. 
Nblice  of  motion  for  order  of  reference  on  bill  to  dissolve  marriage  be- 
cause of  physical  incapacity. 
[As  in  No.  249  to  the  (*),  then  continue  thus'\  that  Ihis  cause  be  re- 
ferred to  one  of  the  masters  of  this  court  residing  in  ihe  county  of 

to  take  proof  of  the  facts  chained  in  the  hiil  of  complaint  filed  therein, 
and  directing  the  master  to  whom  said  matters  may  be  referred,  to  ex- 
amine the  defendant  on  oath  as  to  Ihe  several  matters  set  forth  in  said 
bill  of  complaint ;  and  directing  the  defendant  to  submit  herself  to 
such  surgical  examination;  and  examination  by  matrons,  as  the  said  mas- 
ter may  direct,  for  the  purpose  of  ascertaining  the  truth  of  the  matters 
set  forth  in  the  said  bill  of  complaint ;  and  for  such  other  [conclude  as 
in  No.  349.] 


No.  449. 

Ordarof  reference  on  bill  to  dissolve  marrioffe,  because  of  physical  inca- 
pacity. 
See  sni«,  p.  950. 
[As  in  No.  447  to  the  (*),  then  as  follows.]    Affidavit  of  regularity 
required  by  the  164th  rule  of  this  court,  on  motion  of  E.  H.  R.,  solici- 
tor for  complainant,  ordered  that  it  be  referred  to  one  of  the  masters  of 

this  court  residing  in  the  county  of ,  to  take  proof  of  the  material 

facts  chained  in  the  said  bill,  and  to  report  such  proof  to  the  court,  with 
his  opinion  thereon.  And  it  is  further  ordered,  that  the  said  master  in- 
quire  and  report  whether  the  defendant,  at  the  time  of  the  solemnization 
of  tlie  marriage  with  the  complainant,  was  physically  incapable  of  en- 
tering into  the  marriage  state,  and  whether  she  is  still  incapable  of  con- 
sumating  the  marriage  contract,  by  reason  of  her  incurable  impotence. 
That  the  said  master  examine  the  defendant  on  oath,  as  to  the  several 
matters  alleged  in  the  bill ;  and  that  the  defendant  submit  herself  to 
such  surgical  exanuoation,  and  to  such  examination  by  matrons  as  the 
said  master  may  think  proper  to  direct,  for  the  purpose  of  ascertaining 
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the  fact  of  her  alleged  impotence  ;  but  that  no  persons  shall  be  present 
at  any  such  examinations,  except  the  surgeons  and  matrons  who  may  be 
selected  by  the  master  for  that  purpose,  unless  with  her  consent ;  and 
that  in  the  selection  of  surgeons  and  matrons  for  that  purpose,  the  said 
master  have  a  due  regard  to  the  feelings  and  wishes  of  the  said  defen- 
dant. And  it  is  further  ordered,  that  no  person  shall  be  permitted  to  be 
present  before  the  master,  on  the  said  reference,  except  the  parties  to 
this  suit  and  their  counsel  and  witnesses,  and  such  of  the  friends  of  either 
of  the  parties  as  they,  or  either  of  them,  may  request  to  attend  upon  such 
reference.'  And  it  is  further  ordered  that  the  said  master  do  return  the 
proofs  taken  before  him,  in  a  schedule  to  his  report.(a) 

And  it  is  further  ordered,  that  the  provisions  of  the  170th  rule  of  this 
court,  relative  to  copies  of  proceedings  and  testimony  in  adultery  suits 
be  deemed  to  apply  to  this  case,  and  that  those  provisions  be  binding 
upon,  and  observed  by,  the  several  officers  therein  named)  so  far  as  re- 
lates to  the  proceedings  and  testimony  in  this  cause. 


No.  450. 

Bill  to  dissolve  mairitige,  because  of  adultery. 

See  ante,  pp.  252,  256. 

[Commence  as  in  No.  l.J    Your  orator  J.  A.  D.,  of  the  town  of  Sara- 
toga Springs,  in  the  county  of  Saratoga,  and  state  of  New*Yoik.    That 

on  or  about  the  — -  day  of ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  twenty-five,  your  orator  intermarried  with  C.  B.,  (uow 
C.  D.,  at  the  town  of  Hague,  in  the  county  of  Warren,  and  state  afore- 
said ;  and  that  your  orator  continued  to  live  with  the  said  C  as  his  wife 

until  about  the day  of ;  and  that  from  the  time  of  the  said 

marriage  they  have  been,  and  at  the  time  and  times  of  the  commission  of 
the  several  acts  of  adultery  hereinafter  set  forth,  were,  and  now  are,  in- 
habitants of  this  state. 

And  your  orator  further  showeth  unto  your  honor,  that  during  the 
time  he  lived  and  cohabited  with  the  said  C.  as  his  wife,  she  had  five 
children,  to  wit ;  A»,  aged  about  seventeen ;  M.,  aged  about  fifteen  ;  H., 
now  deceased  ;  D.^  aged  about  ten ;  and  M.  E.,  aged  about  four.  But 
your  orator  charges  that  he  is  not  the  father  of  the  said  M.  E.,  she  being 
illegitimate. 


(a)  See  Devanbagh  v.  Devanbagh,  5  Paige,  558. 


APPENDIX  OF  PRECEDENTS.  ggi 

*  d  your  orator  further  showeth  unto  your  honor,  that  he  is  inform- 
ed and  believes,  and  charges  the -truth  to  be,  that  the  said  C,  disr^ard* 
ing  the  solemnity  of  the  marriage  vow,  hath  since  the  marriage  of  your 
orator  with  her  as  aforesaid,  committed  adultery  at  divers  times  and 
places,  and  especially  that  the  saicf  C,  on  some  day  or  days  durinsr  the 
year  1835,  but  on  what  particular  day  or  days  your  orator  is  ignorant, 
at  the  town  of ,  in  the  county  of ,  ana  state  aforesaid,  did  com- 
mit adultery  and  have  carnal  connection  with  one  D.  M.  and  one  J.  L.  ; 
and  that  the  said  C,  at  various  other  times  during  the  said  year  1835, 
committed  adultery,  and  had  carnal  connection  with  the  said  D.  M.and 
he  said  J.  L.,  at  the  town  and  county  last  aforesaid,  or  at  some  place 
or  places  within  the  said  county. 

And  your  orator  further  showeth  unto  your  honor,  that  he  is  informed 
and  believes,  and  therefore  charges  the  truth  to  be,  that  the  said  C.  so 
disregarding  the  solemnity  of  the  marriage  vow  as  aforesaid,  hath  since 
your  orator's  said  intermarriage  with  her,  committed  adultery  at  divers 
times  and  in  various  places,  and  especially  that  the  said  C.  on  the  — ^ 
day  of ,  in  the  year ,  at  the  village  of ,  did  commit  adul- 
tery and  have  carnal  connexion  with  one  M.  W.  ;  and  that  the  said 
C.  did  at  various  other  times  during  the  year  1837  commit  adultery  and 
have  carnal  connection  with  the  said  M.  W.  at  the  place  last  aforesaid^ 
or  at  some  other  place  or  places  within  the  said  county  of . 

And  your  oratorturther  shows,  that  he  was  wholly  and  entirely  igno« 
rant  of  the  commission  of  the  aforesaid  acts  of  adultery  by  the  said  C, 

or  any  or  either  of  them,  until  about  the .  day  of last.    That 

five  years  have  not  elapsed  since  he  discovered  the  fact  that  such  adul- 
tery had  been  committed  by  her  ;  that  he  has  not  voluntarily  cohabited 
with  her  since  the  discovery  thereof ;  and  that  such  adultery  was  com- 
mitted by  her  without  his  consent,  connivance,  privity,  or  procurement. 

And  your  orator  further  showeth  that  he  is  informed  and  believes  and 
therefore  charges  the  truth  to  be,  that  the  said  C.  is  now,  and  for  some 
time  past  has  been,  living  with  one  L.  N.,  in  open  and  notorious  adul- 
tery, at ,  and  that  five  years  have  not  elapsed  since  the  comipence- 

ment  of  such  adulterous  intercourse  was  discovered  by  your  orator. 
And  your  orator  charges  that  such  adulterous  intercourse  between  tlie 
said  C.  and  the  said  L.  N.  was  begun  and  is  continued  without  his  con- 
sent, connivance,  privity  or  procurement. 

In  consideration  whereof,  and  to  the  end  that  the  said  C.  may  full, 
true  and  perfect  answer  make  to  all  and  singular  the  premises,  and  that 
as  fully  and  particularly  as  if  the  same  were  here  again  repeated  and  she 
interrogated  thereto  ;  and  that  the  marriage  between  your  orator  and 
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the  said  C.  may  be  dissolved,  and  a  divorce  decreed,  according  to  the 
statute  in  such  case  made  and  provided,  and  that  the  said  M.  E.  maybe 
declared  to  be  illegitimate.     And  that  your  orator  may  have  such  fur- 
ther relief,  or  such  other  relief  in  the  premises  as  shall  be  equitable. 
May  it  please  [prayer  for  process  bf  siibptBna.]  J.  A.  D. 

[Jurat] 


No.  451. 

Order  of  reference  on  bill  to  dissolve  marriage  becattse  of  adultery. 

See  ante,  p.  257. 

At,  <fcc.  [as  in  No.  255.] 
[THtle,]  On  reading  and  iBIing  due  proof  that  the  bill  of  complaint 
in  this  cause  has  been  taken  as  confessed  by  [or  the  facts  charged  in  the 
bill  of  complaint  in  this  caus^iaving  been  admitted  by  the  answer  of] 
the  defendant,  and  on  reading  and  filing  the  affidavit  of  regularity  re- 
quired by  the  164th  rule  of  this  court  on  motion  of  B.  S.  solicitor  for 
complainant,  ordered  that  it  be  referred  to  one  of  the  masters  of  this 

court  residing  in  the  county  of to  take  proof  of  all  the  material 

facts  charged  in  the  said  bill,  and  to  report  such  proof  to  the  court,  with 
his  opinion  thereon. 


No.  452. 

Affidavit  of  regularity ,  required  by  Rule  164.^ 

See  ante,  p.  256. 

[Commence  as  in  No.  257.]  R.  S.,  solicitor  for  the  above  com- 
plainant, being  duly  sworn,  says  that  the  bill  in  this  cause  was  filed  in 

the  office  of  the  regiater  of  this  court,  on  the day  of ,  by  the 

husband  against  th^yife  to  dissolve  the  marriage  between  them  because 
of  the  adultery  of  ^ft!e  defendant ;  that  the  said  bill  has  been  taken  as 
confessed  by  the  said  defendant,  after  personal  service  of  the  subpoena 
upon  her;  and  that  all  the  proceedings  to  take  such  bill  as  confessed 
have  been  regular,  according  to  the  rules  and  practice  of  this  court. 

Sworn,  &c.  R.  S. 


No.  453. 

Mastei'^s  report  on  a  bill  to  dissolve  marriage  because  qf  adultery. 

See  ante,  p.  258. 

[Title  4>f  cause.\  To  the  Chancellor  of  the  State  of  New-York, 

In  pursuance  of  an  order  of  this  court  made  in  the  above  cause,  and 
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dated  the  — .  day  of ,  by  which  it  was  referred  to  one  of  the  mas 

ters  of  this  court  residing  in  the  county  of to  take  proof  of  all  the 

material  facts  charged  in  the  bill  of  complaint  in  this  cause  and  to  report 
such  proof  to  this  court  with  his  opinion  thereon  ;  I  the  subscriber,  one 

of  the  masters  of  ihis  court  residing  in  the  county  of ,  to  whom  the 

execution  of  said  order  was  confided,  do  hereby  certify  and  report : 

That  I  have  taken  proofs  in  this  cause  on  the  part  of  the  complainant, 
and  that  such  proofs  are  hereto  subjoined  and  make  a  part  of  this  my 

report. 

And  I  do  further  certify  and  report  as  required  by  the  said  order,  that 
is  my  opinion  all  the  material  facts  charged  in  the  complainant's  bill  in 
this  cause  are  true,  and  have  been  suflSciently  proved  before  me;  and 
that  the  said  defendant  has  committed  the  several  acts  of  adultery  charged 
in  the  said  bill  of  complaint. 

And  I  do  further  certify  and  report,  hat  I  am  of  opinion  that  all  the 
children  of  the  defendant  named  in  the  bill  are  legitimate  except  M.  E., 
and  that  she  the  said  M.  E.  is  not  the  child  of  the  complainant,  but  is 
illegitia.a  e. 

AH  which  is  respectfully  submitted. 
Date  J,  &c.  J.  A.,  Master  in  ch'y* 

Depositions  annexed  to  report. 
[THtle  of  cause.] 

Depositions  taken  this day  of  December,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and 

forty-three  in  the  above  cause,  on  the  pari  and  behalf 

of  the  complainant,  before  J.  A.,  a  master  in  chancery. 

Mr.  R.  C.  appears  as  counsel  for  the  complainant ;  no  one  appearing 

for  the  defendant. 

Mr.  F.,  a  witness  produced,  was  duly  sworn  by  said  master,  and  on 
being  oralljr  examined  by  the  counsel  for  the  complainant,  deposeth  as 

follows:  I  am years  of  age,  and  upwards.     I  reside  in  the  town  of 

in  the  county  of .    I  am  acquainted  with  both  the  parties  in 

this  suit,  &c.  &c. 

Subscribed  and  sworn  to  this day  ^  M.  P. 

of  December,  1833,  before  me,        > 
J,  A.,  Master  in  ch'y-  ^ 


1 
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No.  454. 

Decree  dissolving-  marriage  because  of  adultery^  on  bill  taken  as 

confessed. 
See  ante,  p.  259. 

At,  <fcc.. 

[Title  of  cause.] 

This  cause  having  this  day  been  brought  on  to  be  heard  upon  the  bill 
of  complaint  filed  therein,  taken  as  confessed  by  the  defendant,  and  upon 
the  report  of  J.  A.,  one  of  the  masters  of  this  court,  from  which  it  ap- 
pears that  all  the  m:ite'  al  facts  charged  in  the  said  bill  are  true,  and 
that  the  defendant  has  been  guilty  of  the  several  acts  of  adultery  there- 
in charged)  and  that  M.  B.,  the  daughter  of  the  said  defendant,  is  not 
the  child  of  the  complainant,  but  is  illegitimate;  on  motion  of  O.  L.  B-, 
of  counsel  for  said  complainant,  it  is  adjudged   and  decreed,  and  this 

coar|by  virtue  of  the  power  and  authority  therein  vested,  and  in  pur- 
suance of  the  statute  in  such  case  made  and  provided,  doth  adjudge  and 
decree  that  the  marriage  between  the  said  complainant  J.  A.  D.  and 
^be  said  defendant  C.  D.  be  dissolved,  and  the  same  is  hereby  dissolved 
accordingly.  And  the  said  parties  are,  and  each  of  them  is,  freed  from 
the  obligations  thereof.  And  it  is  further  adjudged  and  decreed  that  it 
shall  be  lawful  for  the  said  complainant  J.  A.  D.,  to  marry  again  in  the 
same  manner  as  though  the  said  defendant  C.  D.  was  actually  dead ; 
but  it  shall  not  be  lawful  for  the  said  defendant  C.  D.  to  marry  again 
until  the  said  complainant  J.  A.  D.  is  actually  dead.  And  it  is  further, 
adjudged  and  decreed  that  the  said  M.  E.,  the  daughter  of  the  said  defen' 
dant  C.  O.,  is  not  the  child  of  the  said  complainant  J.  A.  D.,  but  she  is 
hereby  declared  to  be  illegitimate. 


No.  455. 

Notice  of  hearing  on  further  directions,  after  tried  of  a  feigned  isfue,  in 

an  adultery  case 

See  ante,  p.  259. 

[As  in  No.  213  to  the  words  Jamiary  next — then  add]    And  that  a 
motion  will  then  and  there  be  made  for  a  final  decree  in  this  cause.(a) 


(a)  The  forms  of  the  proceedings  upon  483,  et  seq.  ante,  will  be  a  sufficient  flraide. 

a  feignefl  issue  for  the  trial  of  the  ques-  They   can  easily  be  varied  to  meet  any 

tion  of  adultery  hare  not  been  given,  be-  other  case, 
cause  it  is  presumed  the  forms  at  page 


Ko.  456. 

Decree  dissolving  marriage  because  of  adultery,  after  the  trial  rf  a 

feigned  issue. 

See  ante,  p.  S59. 

At,  &;c. 
[Title  of  cause.] 

This  cause  having  this  day  been  brought  on  to  be  heard  for  further 
directions,  and  for  a  final  decree  therein,  on  reading  and  filing  the  plead- 
ings upon  the  feigned  issue  framed  therein,  in  pursuance  of  an  order  of 
this  court  heretofore  entered,  and  a  certified  copy  of  the  minutes  of  trial 
of  the  said  feigned  issue ;  from  which  it  appears  that  the  jury  empan- 
elled to  try  the  said  feigned  issue,  have  by  iheir  verdict,  on  the  said 
trial,  found  that  Che  said  defendant  C.  D.  has  committed  the  several  acts 
of  adultery  charged  in  the  bill  of  complnint  in  this  cause  ;  and  on  mo- 
tion of  W.N.  counsel  for  said  complainant,  and  on  hearing  Mr.  H., 
of  counsel  for  the  defendant,  it  is  adjudged  aod  decreed  [conclude  as  in 
No.  A5i  from  the  (•).] 


No.  404. 

Bill  for  a  limited  divorce,  or  .icpnration. 


[Commence  as  in  No.  1.)  Voiir  oralrix  C.  M.,  the  wife  of  R.  M.,  of, 
&.C.,  fanner,  by  her  next  friend  W.  H.,  of,  &c.     That  on  or  about  the 

day  of ,  in  the  year  of  our  Lnrd  one  thousand  fsiglit  hundred 

and  forty,  your  oralrix  was  duly  married  to  the  said  R.  M.,  at  &c- ;  and 
that  your  oratrix  continued  to  live  with  the  said  R.  M.  as  his  wife,  un- 
til about  the day  of .     That  al  the  time  of  the  said  marriage 

your  oratrix  and  the  said  R.  M.  were,  and  now  are,  inhabitants  of  this 
stale. 

And  your  oratrix  further  showeth  that  during  the  time  she  lived  and 
cohabited  with  the  said  R.  M.  as  aforesaid,  she  had  two  children  by  him 
to  wit :  [insert  names  and  a^es.]  And  that  duringall  that  time  she  con- 
ducted herself  wiih  propriety,  manas^d  the  household  affairs  of  her  said 
husband  with  prudence  and  economy,  and  at  all  timjs  treated  her  said 
husband  wilh  kindness  and  forbearance.  But  that  the  said  R.  M.,  dis- 
regarding the  solemnity  of  his  marriage  vow,  and  his  obligation  to  iri'at 
your  oralrix  with  kindness  and  alleiilion.wiiliin  about  a  year  after  their 
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said  marriage  commenced  a  course  of  unkind,  harsh  and  tyrannica  con- 
duct towards  her,  which  continued  with  very  slight  intermissions,  until 
she  finally  separated  from  him  about  three  months  sinfj  . 

And  your  oratrix  farther  showeth  that  on  divers  occasions,  while  your 
oratrix  lived  with  the  said  R.  M.  as  aforesaid,  he  was  guilty  of  cruel  and 
inhuman  treatment  of  her,  and  of  such  conduct  towards  her  as  rendered 
it  unsafe  and  improper  for  her  to  cohabit  with  him.     That  on  or  about 

the  — '—  day  of ,  in  the  year     -   ,  as  your  oratrix  wa.^  sitting  by 

the  fire,  the  said  R.  M.  came  home,  and  pulled  her  chair  from  under  her, 
threw  her  violently  upon  the  hearth,  and  dragged  her  across  ihe  floor, 
under  circumstances  which  showeth  an  utter  disregard  of  your  oratrix's 
health,  if  not  of  her  life.  That  on  another  occasion  [specify  the  several 
acts  of  cruelty  and  inhuman  treatment'] 

And  your  orator  further  showeth  that  the  said  R.  M.  is  a  man  of  vio- 
lent passions,  and  of  ungovernable  temper.  Aud  that  on  many  occa- 
sions during  the  time  your  oratrix  lived  with  him,  the  said  R.  M.  ad- 
dressed to  her  the  most  opprobrious  epithets  and  threats  of  personal  vio- 
lence ;  and  that  he  repeatedly  threatened  to  take  her  life.  And  that  in 
consequence  of  the  cruel  and  inhuman  treatment  above  mentioned,  to- 
gether with  the  threats  aforesaid,  and  such  b&utal  andoutragous  conduct 
towards  her  as  rendered  it  unsafe  for  her  to  live  with  him,  or  to  remain 

within  the  reach  of  his  violence,  she  was,  on  or  about  the day  of 

,  obliged  to  leave  the  house  of  the  said  R.  M.  and  go  to  her  friends  ; 

since  which  time  she  has  not  dared  to  return  to  his  said  house,  or  to  live 
with  him. 

And  vour  oratrix  further  showeth,  that  since  she  so  left  the  house  of 
the  said  R.  M.  he  has  refused  to  provide  for  her  support  and  mainten- 
ance ;  and  that  she  has  been  and  is  now  entirely  dependant  upon  her 
own  labor  and  the  charity  of  her  friends  for  her  support.  That  she  is 
now  very  destitute  and  in  great  want  j  and  that  she  is  indebted,  to  a 
considerable  amount,  for  board  and  necessary  clothing. 

And  your  oratrix  further  showeth,  that  within  about  a  year  after  their 

said  marriage  the  said  R.  M.  received  about  $ as  the  distributive  share 

of  your  oratrix  in  her  father's  estate  ;  the  whole  of  which  he  has  ap- 
plied and  converted  to  his  own  use.  And  that  the  said  R.  M.,  as  your 
oratrix  is  informed  and  believes,  is  seised  and  possessed  of  real  and  per- 
sonal estate  to  the  amount  of  $ ;  and  that  his  annual  income  is 

about  $ . 

In  tender  consideration  whereof,  and  forasmuch  as  your  oratrix  is 
remediless  in  the  premises,  at  and  by  the  strict  rules  of  the  common 


law,  and  can  only  be  relieved  in  a  court  of  equity  where  matters  of  this 
nature  are  properly  cognizable  and  relievable — 

To  the  end,  therefore,  that  the  said  R.  M.  may,  without  oath,  (his 
answer  to  this  bill  on  oath  being  hereby  waived)  fnll,  true,  direct,  and 
perfect  answer  make  to  all  and  sini^iilar  the  premises,  as  fully  as  if  the 
same  were  here  again  repeated,  and  he  thereto  particulnrly  interroga- 
ted :  and  that  a  separation  from  bed  nod  board  forever  may  be  decreed 
between  your  oratrix  and  the  said  R.  M.,  and  that  he  may  be  compell- 
ed, by  a  decree  of  this  honorable  court,  to  make  a  proper  and  suitable 
provision  lor  the  support  and  maintenance  of  your  oratrix  and  her  said 
children  ;  and  that  your  oratrix  may  have  the  care,  custody,  and  educa- 
tion of  the  children  of  the  said  marriage ;  according  to  the  statute  in 
such  case  made  and  provided.  And  that  your  oratrix  may  have  \gene- 
ral  relief-] 

May  it  please  [prayer  for  process  of  attbpeena.] 

a.  S.,  Sol.  for  comp'i.  C.  M. 

H.W.T.,  of  Counsel. 

[Jurat.] 
1  hereby  consent  that  H.  W.  act  as  my  next  friend  in  the  above  sujt. 
Dated,  &c.  C.  M. 

I  hereby  consent  to  be  the  next  friend  of  C.  M.,  the  complainant,  in 
the  above  suit,  and  to  appear  and  act  for  her  as  such,  according  to  the 
rules  and  practice  of  the  court  of  chancery. 

Dated,  &c.  W.  H. 

FuUon  County,  ss :    W.  H.  of  ,  in  said  county,  being  duly 

sworn  says  that  he  resides  in aforeenid,  that  he  signed  the  above 

consent  to  become  the  next  friend  of  C.  M.,  and  that  he  is  worth  over 
two  hundred  and  fifty  dollars,  over  and  above  all  debts  and  demands 
against  him. 

Sworn  before  me  this      i  W  H 

day  of ,  1843.  \ 


No.  468. 

Order  of  reference  on  o  bill  for  a  limited  divorce. 

See  ante,  p.  263. 

At,&C. 
[As  in  No.  447  to  the  {•),  then  proceed  ihua]  affidavit  of  regularity 
rec^uired  by  the  164th  rule  of  this  court,  [or  the  bill  and  anawer,  and 
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proof  of  service  nf  notice  of  this  motion  ■]  such  bill  having  been  filed 
for  the  purpose  of  obtaining  a  limited  divorce  or  separntion  between  the 
partiefi,  on  motion  of  R.  8.,  solicitor  for  complninatit,  ordered  that  it  be 
referred  to  one  of  the  masters  of  this  court  reniding  in  the  county^  of 

,  to  take  proof  of  the  material  facts  charged  in  the  said  bill,  and  to 

report  snch  proof  to  the  court,  with  his  opinion  thereon.  And  it  is  fur- 
ther ordered,  that  upon  such  reference  the  said  master  may  take  the  ex- 
amination of  the  complainant,  on  oath,  as  to  any  cmel  or  inhuman  treat- 
ment alleged  in  the  bill,  which  took  place  when  no  witnesses  were 
present  who  are  competent  to  testify  the  facts,  on  such  reference. 


No.  459. 

Decree  for  a  limited  divorce  or  twaration. 

See  ante,  p.  S64. 

At,  &.C.  [as  m  No.  255.] 
[Tille  of  cause] 

This  cause  having  this  day  been  brought  on  to  be' heard, 
upon  the  bill  taken  as  confessed  by  the  defendant,  and  upon  the  mas- 
ter's report,  made  in  pursuance  of  the  I64ih  and  166ch  rules  of  his 
court,  together  with  the  proofs  thereto  annexed  [or  upon  the  ■pleadingt 
filed  and  the  proofs  taken  therein]  and  the  said  master's  report  [or plead- 
ings] and  proofs  having  been  read,  and  Mr.  H.  W.  T.,  of  counsel  for 
the  complainant,  [and  Mr.  C.  E;,  of  counsel  for  the  defendant]  having 
been  heard,  and  the  court  having  duly  considered  the  said  master's  re. 
port,  [or  pleadings]  proofs,  and  arguments ;  and  it  appearing  (o  tbis 
court  that  the  defendant  has  been  guilty  of  cruel  and  inhuman  treatment 
of  the  complainant,  and  of  snch  conduct  towards  her  as  to  render  it  un- 
safe and  improper  for  her  to  cohabit  with  him,  it  is  ordered,  adjudged, 
and  decreed,  and  this  court  by  virtue  of  its  power  and  authority,  and  of 
the  statute  in  such  case  made  and  provided,  doth  order,  adjudge,  and 
decree,  that  the  said  complainant  and  defendant,  be  separated  from  bed 
and  board  forever ;  provided,  however,  that  the  said  parties  may,  at  any 
time  hereafter,  by  their  joint  petition,  apply  to  this  court  to  have  ibis 
decree  modified  or  discharged  ;  and  that  neither  of  the  said  parties  shall 
be  at  liberty  to  marry  any  other  person  during  the  life  of  the  other 
party. 
And  it  is  further  ordered  and  decreed,  that  the  defendant  pay  to  the 

complainant  the  sum  of  $ per  annum  from  the  date  of  this  decree, 

in  semi-annuat  payments,  for  the  support  and  maintenance  of  the  com- 


^ 


plaiDiut  and  the  children  of  the  marriage  named  iathe  bill  of  <iom- 
plaint,  and  that  he  give  security  to  the  register  of  this  court,  to  be  ap- 
proved of  by  a  master,  for  the  payment  thereof. 

And  it  is  further  ordered  and  decreed,  that  the  said  complainant  have 
the  care,  custody  and  education  of  the  said  children  of  the  marriage, 
until  the  further  order  of  the  court. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  defendant 
pay  to  the  said  complainant,  or  her  solicitor,  the  costs  of  this  suit,  to  be 
taxed  ;  and  that  she  have  execution  therefor. 


No.  460. 
Petition  for  alimony  and  expenses. 
See  tote  p.  S68. 
[  Title  of  cause     To  tlie  Chancellor  of  the  Slate  of  New- York. 

The  petition  of  the  above  defendant  respectfully  showeth,  That  th« 
said  complainant  A.  B.,  has  lately  filed  his  bill  in  this  court  against  your 
petitioner  to  obtain  a  decree  dissolving  the  marriage  solemnized  between 
him  and  your  petitioner,  because  of  the  alleged  pbysical  incapacity  [or 
adultery]  of  your  petitioner.  That  your  petitioner  being  served  with  a 
subpoena  for  that  purpose  has  caused  her  appearance  to  be  entered  in 
the  said  cause.  And  that  she  has  put  in  her  answer  to  the  bill  of  com- 
plaint, on  oath,  denying  the  said  physical  incapacity  \or  adultery]  with 
which  she  is  charged  in  the  said  bill ;  as  by  reference  to  the  said  answer 
will  more  fully  appear. 

And  your  petitioner  further  showeth,  that  she  is  wholly  destitute  of 
the  means  of  supporting  herself  during  the  pendency  of  this  suit,  or  of 
carrying  on  her  defence  and  defraying  the  costs  and  expenses  attending 
the  samt.'.  Tbat  your  peliliniii;!-  iins  bivu  inlbnin-'il  aiiJ  verily  believes 
the  said  complainant  has  real  estale  and  personal  property  to  a  large 
amount,  and  amply  sufficient  to  enable  him  to  advance  thereout,  to  your 
petitioner,  such  sums  as  may  be  necessary  for  the  above  mentioned  pur- 
poses.    That  your  petitioner  is  informed  and  believes,  ihnt  the  said  cam- 

plainant  is  the  owner  of  property  to  tiit  amount  of  more  than  $ , 

and  thathia  annual  income  is  about  % . 

Your  petitioner  therefore  prays  that  the  said  complainant  may,  by  an 
order  of  this  court,  be  required  to  pay  to  your  (jclilioner  a  reasonable 
sum  for  her  support  and  maintenance  during  the  pendency  of  this  suit 
and  such  sura  or  sums  of  money  as  may  be  necessary  to  enable  your  pe- 
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titioner  to  carry  on  her  defence  in  this  suit  and  to  defray  the  necessary 
costs  and  expenses  thereof. 

And  for  such  other  or  further  relief  in  the  premises  as  to  your  honor 
may  seem  meet. 

And  your  petitioner,  &c. 
Dated,  dec. 
[Jurat.] 


No.  461. 

Order  of  reference  as  to  alimtmf/  and  expenses. 

See  ante,  p.  208. 

At,  &c. 
[THtle,]  On  reading  and  filing  the  petition  of  the  defendant,  duly 
verified,  and  dated  the day  of ,  and  the  affidavits  accompany- 
ing the  same,  on  motion  of  W.  H.,  solicitor  for  said  defendant,  and  on 
hearing  E.  H.  R.,  solicitor  for  the  complainant,  in  opposition  thereto, 
ordered  that  it  be  referred  to  one  of  the  masters  of  this  court  residing  in 

the  county  of ,  to  inquire  and  report  what  would  be  a  reasonable 

sum  to  be  allowed  to  the  said  defendant  for  her  support  and  mainte- 
nance [and  for  the  support  and  maintenance  of  such  of  the  children  of 
the  marriage  as  reside  with  her]  during  the  pendency  of  this  suit.  And 
it  is  further  ordered,  that  the  said  master  inquire  and  report  what  would  be 
a  reasonable  sum  to  be  allowed  to  said  defendant,  to  enable  her  to  carry 
on  her  defence  in  this  suit,  and  to  defray  the  necessary  costs  and  expen- 
ses thereof.^  And  that  the  said  master  report  as  to  the  times  and  man- 
ner in  which  the  said  sums  should  be  paid  by  the  complainant. 


»^     •  .^»i» 


CHAP.    VIII. 

CONTEMPTS. 

No.  462. 

Affidavits  of  service,^  order  to  pay  costs  ;  and  of  demand  of  payment  of 

bill  as  taxed. 

See  ante,  p.  971. 

[  Title  of  cause,]    State  of  New-York,  ) 

Saratoga  county,  ^  ss :  M.  S.,  of,  &c.  being  duly 
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sworn,  says  that  on  the day  of instant,  he  served  upon  E.  F., 

one  of  the  defendants  in  this  cause,  personally,  a  copy  of  the  order  here- 
to annexed,  (*)  together  with  a  copy  of  the  bill  of  costs  taxed  under  the 
said  order,  and  demanded  payment  of  the  said  bill  of  costs  on  behalf  of 
the  complainant ;  but  the  said  E.  F,  neglected,  and  refused  to  pay  the 
said  bill  of  costs  (t)  or  any  part  thereof.  That  the  said  demand  was 
made  on  behalf  of  the  complainant  in  this  cause,  under  and  by  virtue  of 
a  power  of  attorney  from  him,  which  is  hereto  annexed  ;  and  that  at  the 
time  of  such  demand  this  deponent  stated  to  said  defendant  the  nature 
of  his  authority,  and  showed  the  said  power  of  attorney  to  him. 
Sworn,  &c.  M.  S. 


No.  463. 

Power  of  attorney  to  demand  payment  of  costs  when  they  are  directed  to 

be  taxed. 

See  ante*  p.  872. 

I  hereby  authorize  and  empower  M.  S.,  for  me,  and  in  my  name,  to 

demand  and  receive  payment  of  (*J  the  amount  of  the  above  [or  annex- 

«rf]  bill  of  costs  from  the  defendant  E.  F.,  which  bill  of  costs  has  been 

taxed  in  pursuance  of  an  order  of  the  court  of  chancery,  dated  the 

day  of last. 

Sealed  and  delivered  )  A.  B.  (l.  s.) 

in  the  presence  of  > 
M.  R.      ^ 


No.  464. 

The  like^  where  the  order  specifies  the  amount. 

{As  in  last  form  to  the  (*),  then  as  follows,]  and  from  the  defendant 

E.  F.,  of  the  sum  of  $ ,  directed  to  be  paid  by  the  said  E.  F.,  in  and 

by  the  order  of  the  court  of  chancery,  made  on  the day  of 

inst.,  of  which  the  annexed  is  a  copy. 


No.  465. 

Affidavit  ofsolicitar  that  costs^  as  taxed,  have  not  been  paid. 

[Commence  as  in  iVb.462,]  R.  S.,  solicitor  for  the  complainant  in  this 
cause,  being  duly  sworn  says,  that  the  sum  of  $ ^  being  the  amount  (*) 
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of  the  taxed  bill  of  costs  directed  by  the  order  of  this  court  made  on  the 

day  of ,  to  be  paid  by  the  defendant  E.  F.,  has  not,  nor  has 

any  part  thereof,  been  paid  to  this  deponent,  nor  te  the  complainant,  to 
the  knowledge  or  belief  of  this  deponent;  although  the  said  bill  of  costs 
has  been  duly  taxed,  and  was  filed  in  the  office  of  the  register  of  this 
eourt,  together  with  the  affidavit  required  on  taxation,  more  than  twenty 
days  since. 


No.  466. 

Affidavit  of  service  of  order  to  pay  costs  y  and  of  demand  of  payment^ 

where  order  specifies  the  amount. 

See  an^e,  p.  271. 

[As  in  No.  462  to  the  (*),  and  (hen  asfollowsj]  and  demanded  pay- 
ment of  the  sum  of  $ therein  specified,  on  behalf  of  the  complain- 
ant ;  but  that  the  said  E.  F.  neglected  and  refustsd  to  pay  .the  said  sum 
of  $ T.     [Condude  as  in  No.  i.02y  from  the  (t).] 


No.  467. 

Affidavit  of  solicitor  that  costs  have  not  been  paid^-where  order  specifies 

the  amount. 

See  ante,  p.  271. 

[As  in  No.  465  to  the  (*),  then  as  follows^]  directed  by  the  order  of 

this  court,  made  on  the day  of ,  to  be  paid  by  the  defendant 

*£.  F.,  has  not,  nor  has  any  part  thereof,  been  paid  "to  this  deponent, 
nor  to  the  complainant,  to  the  knowledge  or  belief  of  this  deponent;  al- 
ithough  twenty  dayshave  elapsed  since:the  service  of  a  certified  copy  of 
said  order. 


•No.  468. 
<Orderfor  precept  to  commit  for  non-payment  of  costs  ordered  to  be  tared. 

See  ante,  p.  271. 

At,  &c.  [as  in  No.  255.] 
[Title  of  cause.]   ^On  reading  and  filing  due  proof  of  service  of  a 
copy  of  the  order  made  in  this  cause,  on  the day  of last,  tog©- 
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ther  w  it!)  a  copy  of  the  bill  of  costs  mentioned  in  snid  order,  and  taxed 
in  pursuance  thereof,  on  the  defendant  E.  F.  personally:  and  on  read- 
ing and  filing  due  proof  of  the  demand  of  pnymentof  the  amount  of  said 
bill  of  costs,  of  the  aaid  defendant  personally,  and  of  his  neglect  to  pay 
the  same,  or  any  part  thereof,  and  ilie  costs  of  the  proceedings  to  com- 
pel payment  of  the  costs  aforesaid,  having  been  taxed  for  fixed  by  the 
cour*,]  at  .the  sum  of  S .  On  motion  of  R,  S.,  solicitor  for  com- 
plainant, ordered  that  a  precept  be  issued  out  of,  and  under  the  seal  of 

this  court  directed  to  the  sheriffof  the  conn  ty  of ,  commanding  him 

to  take  the  body  of  the  said  E.  F.,  if  he  shall  Ije  fonnd  in  his  bailiwick, 

and  commit  him  to  the  common  jail  of  said  county  of ,  and  to  keep 

and  detain  him  therein,  under  his  custody,  nnlil  he  shall  pay  the  said  sun 

of  $ ,  for  the  said  costs  so  ordered  to  be  paid ;  and  also  the  said  sum 

of  $ :,  for  the  costs  and  expenses  of  the  proceedings  to  compel  sucU 

payment,  together  with  the  fees  of  such  sheriff  on  such  precept. 


Precept  to  commit  party  to  prisemf ornon-payment  »f  costs.     See  Ap- 
pendix to  Rules,  No.  10. 


Notice  qf  motion  for  an  attachment  for  a  contempt,  other  than  fornon- 
payment  of  moitey. 
See  ante,  p.  375. 
\As  in  No.  249  to  the  asterisk,  (*),  then  as  follows :]  that  an  attach- 
ment as  for  a  contempt  be  issued  against  the  above  defendant,  for  viola- 
ting the  injunction  issued  in  this  cause;  and  for  such  further  or  for  such 
other  order  or  relief  as  the  court  may  think  proper  to  grant ;  which  mo- 
tion will  be  founded  upon  the  affidavits,  with  copies  of  which  you  are 
herewith  served. 

Dated,  &.c.  Youiw,  &c. 

To  R.  H.,  Sol.  for  dePt.  W.  C.  N.,  Compll's.  sol. 


694 


APPENDIX  OF  PRECEDENTS. 


5Ip.471. 

Order  far  an  atiaehment  for  a  etmtempt  other  than  for  non-payment  of 

money. 

See  ante,  p.  975. 

At,  &c.  [as  in  No,  255.] 

[  Titte  of  catise.]    On  reading  and  filing  affidavits,  dec.,  and  on  motion 

of  W.  G.  N.,  solicitor  for  complainant,  and  on  hearing  R.  H.,  solicitor 

for  the  defendant,  in  opposition  thereto,  ordered  that  an  attachment  as 

for  a  contempt,  be  issued  against  the  said  ddendant,  returnable  at  the 

next  motion  term  of  this  court,  to  be  held  at ,  on  the day  of 

next.    And  it  is  further  ordered,  that  the  said  defendant  be  held 


to  bail  in  the  sum  of  $ . 

[For  attachment  under  above  order,  see  No.  7.     For  return  to  attach- 
ment, see  ante,  p.  366.] 


No.  472. 
Order  to  show  cause  why  attachment  should  not  issue. 

See  ante,  p.  377. 

At,  &c.  [as  in  No.  255.] 
[  Title  of  cause.]    On  reading  and  filing  affidavits,  d&c,  and  on  motion 
of  W.  C.  N.,  solicitor  for  complainant,  ordered  that  the  defendant  C.  D. 

show  cause  on  the  ne^^t  motion  day  of  this  court,  at,  &c.,  on  the 

day  of next,  why  an  attachment  should  not  issue  against  him,  and 

he  be  punished  for  his  alleged  misconduct  in  violating  the  injunction  is- 
sued in  this  cause.  And  it  is  further  ordered,  that  copies  of  the  affida- 
vits and  other  papers  on  which  this  motion  is  founded,  be  served  upon 

the  said  defendant  personally,  at  least  — ^  days  previous  to  the  said 

•day  of  •— ^. 


No:  473. 

Habeas  corpus  to  hring  up  party  to  answer  for  a  contempt  j  other  than 

for  non-payment  of  money.    Ante,  p.  278. 

See  No.  S5,  ante,  p  378. 


•    I 
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No.  474. 

Bond  OH  €Utackmentf  issued  under  N0.  471. 

See  ante,  p.  276. 

[As  in  No.  8  to  the  asterisk  (•),  then  proceed,] 

Whereas  the  above  named  C.  D.,  ha?  been  arrested  upon  an  attach- 
ment issued  out  oi^  and  under  the  seal  of  the  court  of  chancery  of  the 
state  of  New- York,  as  for  a  contempt,  for  violating  the  injunction  issued 
in  a  certain  cause  pending  in  said  court,  wherein  A.  B.,  is  complainant, 
and  the  said  C.  D.  is  defendant,  and  is  now  in  the  custody  of  the  said 
J.  F.,  sheriff  as  aforesaid. 

Now  the  condition^  [conclude  as  in  No.  8.J 


No.  475. 

Order  for  alias  attachment,  where  defendant  fails  to  appear  on  return 

of  €tttackfnent» 

Sea  No.  9,  tnte^p.  368. 


No.  476. 

Order  for  leave  to  prosecute  bond,  for  non-appearance  on  return  ofat- 

tctchment. . 

See  No.  10,  ante^  p.  368. 


H.. 


No.  477. 

Order  on  return  of  attcKhment,  where  defendant  appears  and  denies 

his  contempt. 

See  ante,  p.  d78. 
[As  in  No.  12  to  the  asterisk  (*),  then  conclude  as  in  No.  15.] 


No.  478. 
Interrogatories  on  return  of  attachment,  and  answers  thereto. 

See  ante,  p.  S76. 

These  can  easily  be  drawn  from  the  forms,  ante,  pp.  372,  373.    Nos. 

16, 17. 


APPENDIX  OF  PRECEDENTS. 


No.  479. 

Older  conviclivg  deftudani  of  a  coiUetnpt,  after  his  examination  upon 

interrogatories. 
See  anle,  p.  271J. 

At,  &c.  [as  in  No.  255.] 
[Title  of  cause.]  A  wriLof  ntrnchmeiil  having  been  herelofore  issued 
oiit  of,  and  under  ilie  seal  of  ihis  courl,  ngainst  the  defendant  C.  D.,  for 
his  contempt  in  violating  the  injiuiciion  heretofore  issued  in  this  cause, 
whicli  attachment  was  directed,  [proceed  as  in  No.  19,  to  the  words — 
"there  to  remain  charged  upon  this  coiiJempt" — theitadd,'\  until  he  shall 
have  paid  the  said  sumof  ffilOO,  together  with  the  said  costs  and  charges  ; 
unless  the  court  shall  see  fit  sooner  to  discbarge  hioi-  And  that  a  war- 
rant  issue  for  that  purpose. 


Process  of  commitment  for  a  contempt. 


The  People  oi  the  State  of  New- York  lo  the  Sheriff  of 

L.  S.       the  county  of  Saratoga  greeting  :  Wherea.s,  on   the 

day  of by  a  certain  order  made  in  our  court  of  chan- 
cery before  our  chancellor  [or  before  our  vice  chancellor  of  the  fourth 
circuit]  at ,  in  a  certain  cause  depending  in  our  said  court  be- 
tween A,  B.  complainant,  and  C.  1),  defendant,  it  was  ordered  that  the 
sail!  defendant  be  committed  to  the  common  jail  of  the  said  county  of 
Saratoga,  there  to  remain  charged  with  the  contempt  mentioned  in  the 
said  order  until  he  should  have  paid  the  fine  of  $100  imposed  upon  him 
for  his  miscondnct,  together  with  the  costs  and  expenses  of  the  proceed- 
ings for  such  misconduct,  which  were  taxed  at  the  sum  org ;  and 

that  a  warrant  issue  for  that  purpose.     Now  we  command  you  [conclude 
as  in  No.  20.] 

For  sheriff's  certificate,  or  return  lo  above — see  ante,  p.  375. 
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No.  481. 

Order  fw  sequestration  upon  a  contempt  other  than  for  non-payment  of 

money. 

See  ante,  p.  280. 

At,  dbc.  [as  in  No.  255.] 
[  Title  of  cause.] 

The  defendant  C.  D.  having  been  committed  to  the 
common  jail  of  the  county  of  Saratoga,  in  pursuance  of  an  order  of  this 

court  made  on  the day  of last,  by  which:  it  was  ordered  that 

the  said  defendant  should  stand  committed  to  the  common  jail  of  said 
county,  there  to  remain  charged  upon  the  contempt  mentioned  in  said 
order,  until  he  should  have  paid  the  fine  of  $100  imposed  upon  him  for 
his  misconduct,  together  with  the  costs  and  expenses  of  the  proceedings 

for  such  misconduct,  which  we  taxed  at  $ ,  and  it  now  appearing 

to  the  court  by  the  certificate  of  the  sheriff  of  said  county  of  Saratoga, 
endorsed  upon  the  warrant  of  commitment  issued  in  pursuance  of  said 
order,  that  the  said  defendant  has  been  taken  and  kept,  and  is  still  kept 
by  the  said  sheriff  in  his  custody  in  said  common  jail  by  virtue  of  said 
warrant ;  and  it  appearing  from  the  affidavit  of  the  complainant's  soli- 
citor in  this  cause  that  the  said  defendant  hath  not  yet  obeyed  the  said 
order,  but  perseveres  in  his  refusal  to  pay  the  money  in  the  said  order  di- 
rected to  be  paid ;  on  reading  and  filing  the  said  warrant  of  commit- 
ment, sheriff's  certificate,  and  affidavit,  and  on  motion  of  W.  C.  N.,  so- 
licitor for  complainant,  ordered  that  a  writ  of  sequestration  issue  out  of 

and  under  the  seal  of  this  court  directed  to ,  giving  them,  or  any 

three  of  them,  full  power  and  authority  to  enter  upon  all  the  messuages, 
lands,  tenements  and  real  estate  whatsoever  of  the  said  C.  D.,  and  to 
take,  collect,  receive,  and  sequester  into  their  hands  not  only  all  the 
rents  and  profits  of  the  said  messuages,  lands,  tenements,  and  real  es- 
tate, but  also  all  his  goods,  chattels,  and  personal  estate  whatsoever,  and 
commanding  them,  or  any  three  of  them,  at  certain  proper  and  conven- 
ient days  and  hours  to  go  to,  and  enter  upon,  all  the  messuages,  lands, 
tenements,  and  real  estate  of  the  said  C.  D. ;  and  thai  they  collect, 
take,  and  get  into  their  hands^  not  only  the  rents  and  profits  of  all  his 
said  real  estates,  but  also  all  his  goods,  chattels,  personal  estate,  and 
choses  in  action,  and  to  detain  and  keep  the  same  under  sequestration  in 
their  hands,  or  to  pay  the  same  in  such  manner,  and  to  such  persons,  as 
this  court  shall  appoint,  until  the  said  C.  D.  shall  clear  his  said  con* 
tempts,  and  this  court  shall  make  an  order  to  the  contiary. 
Vol.  11.  88 
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No.  482. 
■  The  People  of  ihe  Slate  of  New- York  to  [namea  of  cotn- 
L,  S.       missi'ojiers]  greeling' :  AVIiereas,  by  an  order  of  our  court 

of  chancery  mndo  on  the day  of in  a  certain  cause 

depending  in  snid  conrt,  wiierein  A,  U.  was  complainant,  and  C.  D.  de- 
fendant, the  said  C.  D.  whs  convicted  of  a  contempt  of  our  said  court 
in  viohtling  Ihe  writ  of  iiijouclion  issued  Jn  said  cause,  and  was  fined 
flOO  tlierefor,  and  was  directed  to  pay  to  the  said  complainant  the  costs 
and  pxpenses  of  the  proceedings  for  such  misconduct,  taxed  at  the  sum 
of  S — — ,  and  to  stand  committed  to  the  common  jail  of  the  county  of 
Saratoga  there  to  remain  charged  upon  the  said  contempt  until  he 
should  pay  such  fine  and  costs.  And  whereas,  the  said  C.  D.  having 
been  committed  to  tlie  common  jail  of  said  county  in  pursuance  of  ihe 
said  order,  luider  and  by  virtue  of  a  warrant  issued  for  that  pupose,  is 
still  kept  by  the  sheriff  of  said  county  in  his  custody  there  by  virtue  of 
said  warrant,  and  hath  not  yet  obeyed  the  said  order,  but  perseveres  io 
his  refusal  to  pay  the  money  in  the  said  order  directed  to  be  paid,  as  to 
our  said  court  of  chancery,  before  the  chancellor  thereof,  has  been  fully 
made  to  appear. 

Know  ye,  therefore,  that  we  [as  in  No.  31  to  the  words  "personal 
estate"  in  6(A  line  front  bottom — then  add]  and  choses  in  action,  and  to 
keep  and  detain  the  same  nnder  sequestration  in  your  hands,  or  pay  Ihe 
same  in  silcIi  manner  and  to  such  persons  as  our  said  court  shall  appoint 
until  the  snid  C.  D.  shall  clear  his  said  contempts  and  our  said  court 
shall  make  an  order  to  the  contrary. 

Witness,  &c.  [as  in  No.  7.] 


CHAP.   IX. 

PARTITION  SUITS. 

No.  483. 

Bill  for  partition. 

See  snte,  p.  2<J0. 

[Commence  as  in  No.  1,]  your  orator,  R.  H.  of,  &c.     That  L.  H.  of 

&,c.  deceased,  lato  father  of  your  orator,  was,  ia  his  lifetime,  seised  iu 


fee  simple  of  I'.ie  following  described  reni  estate,  to  wit,  [insert  de- 
scription.] 

And  your  orator  further  shows  unto  your  honor,  that  Ihe  said  L.  H. 
being  so  seised  as  aforesaid  of  the  properly  above  described,  died  on  the 

day  of ,  intestate,  leaving  C.  H,,  his  widow,  and  your  orator, 

A.  H.  and  E.,  wife  of  B,  C.  deceased,  his  children ;  and  S.  H.  and  E. 
H.  his  grand  children,  being  children  of  H.  H.,  a  deceased  son  of  tbe 
said  L.  H.,  his  heirs  at  law. 

And  yonr  orator  further  shows  unto  your  honur  that  at  the  time  of 
the  death  of  the  said  L.  H.,  all  the  above  named  heirs  were  of  full  age, 
except  S.  H.  and  E.  H.,  the  said  grand  children,  whose  mother,  S.  A. 
H.,  as  your  orator  is  informed  ai)  believes,  still  lives;  and  that,  as 
your  orator  is  also  informed  and  believes,  Ihe  said  infant  children  are 
both  under  the  age  of  fourteen  years,  and  together  with  their  mother  are 
non-residents  of  this  state,  and  that  they  reside  at ,  &,c. 

And  your  orator  further  shows  unto  your  honor  that  J.  M.  C,  of , 

has  mortgages  upon  the  first  of  the  above  described  parcels  or  land,  nad 
upon  the  village  lot  in ■ 

And  your  orator  further  shows  unto  your  honor  that  by  the  death  of 
Ihe  said  L.  H.,  intestate  as  aforesaid,  your  orator,  A.  H.,  and  E..  wife  of 
R  C,  deceased,  S.  H.  and  E.  H.  became  seised  in  fee  as  tenants  in 
common,  by  descent  from  the  said  L.  H.,  of  the  said  described  proper- 
ty :  that  is  to  say,  your  orator,  and  A.  H.  and  E,  C.  each  became  seised 
of  Ihe  one  equal  undivided  fourth  part  of  the  said  described  property 
and  the  said  S.  H.  and  E.  H.  became  seised  each  of  one  undivided 
eighth  part  thereof:  thai  is  to  say,  of  the  one  equal  undivided  fourth 
part  thereof  which  would  have  belonged  to  the  said  H.  H.,  had  he  sur- 
vived (he  said  L.  H. ;  each  of  the  said  portions  being  subject,  however, 
to  the  right  of  dower  of  the  said  C.  H.,  widow  of  the  said  L.  H.,  and  to 
the  said  mortgages  held  by  the  said  J.  M.  C. 

And  your  orator  further  shows  that  the  dower  of  the  said  widow,  in 
the  premises  above  described,  has  never  been  admeasured  or  in  anyway 
set  apart  to  hei  from  the  estate  of  the  said  L.  H. 

And  your  oralor  further  shows  unlo  your  honor  that  he  is  desirous 
that  a  partition  or  division  should  be  made  of  Ihe  said  several  parcels  of 
land  among  the  several  parties  seised  of,  or  entitled  thereto  according  to 
theit  respective  rights,  estates,  and  interests  therein  ;  or  in  case  the  said 
several  parcels  of  land  cannot  be  divided  among  tlie  owners  thereof 
without  material  injury  to  the  parties  interested  therein,  thon  that  the 
same  may  be  sold,  and  the  proceeds  thereof  divided  among  such  pjirtiee 
according  to  their  respeciive  rights  and  interests;  but  inasmuch  as  the 
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said  S.  H.  and  E.  H,,  two  of  the  heirs  of  the  said  L.  H.,  on  account  of 
their  respective  minorities,  are  severally  incompetent  to  make  a  volun- 
tary partition  of  the  said  premises,  which  will  be  valid,  or  to  consent  to 
the  sale  thereof;  so  far  as  they  are  severally  interested  therein,  and  as 
your  orator  is  advised  that  no  valid  partition,  division,  or  sale  thereof 
can  be  effected  without  the  aid  and  interposition  of  some  court  of  compe- 
tefiQurisdiction.  Wherefore  your  orator  has  been  advised  to  apply  to 
this  court  for  aid  and  direction  in  the  premises. 

In  consideration  whereof,  and  to  the  end  that  the  said  C.  U.,  A.  H., 
E.  C,  S.  H.,  E.  H.,  S.  A.  H.,  the  mother  and  guardian  in  socage  of  the 
said  infants,  and  the  said  J.  M.  C.'may,  upon  their  several  and  respec- 
tive corporal  oaths,  full,  true,  and  perfect  answer  make  to  all  and  singu- 
lar the  premises,  to  the  best  of  their  and  each  of  their  knowledge,  in- 
formation and  belief  together  with  all  and  singular  the  circumstances 
,  relating  thereto,  and  that  as  fully  and  particularly  as  if  the  same  were 
here  again  repeated,  and  they  thereto  particularly  interrogated.  And 
that  a  guardian  ad  litem  may  be  appointed  for  the  said  S.  U.  and  E.  H. 
respectively,  in  consideration  of  their  respective  minorities,  by  whom 
they  may  respectively  appear  in  this  suit  and  put  in  their  answers  to 
this  bill  of  complaint,  and  who  may  defend  and  protect  their  several 
rights  and  interests  in  the  said  premises ;  and  that  partition  and  division 
of  the  above  described  premises  may  be  made  according  to  the  course 
and  practice  of  this  court  and  the  statute  in  such  case  made  and  provi- 
ded, by  commissioners  to  be  appointed  for  that  purpose.  And  in  case 
it  shall  appear  that  a  partition  thereof  cannot  be  made  without  material 
injury  to  the  rights  of  the  parties  interested  therein,  then  that  the  said 
premises  may  be  decreed  to  be  sold  under  the  direction  of  this  court, 
and  the  proceeds  of  the  sale,  after  paying  the  costs  and  charges  of  this 
suit,  be  divided  among  the  ^said  parties  according  to  their  respective 
rights  and  interests  therein.  And  that,  to  that  end,  the  rights  and  in- 
terests of  the  parties  interested  in  the  said  premises  or  in  the  proceeds 
thereof,  may  be  ascertained  and  declared  by  the  order  or  decree  of  tliis 
court ;  and  that  your  orator  may  have  such  other  relief,  or  such  further 
relief,  in  jthe  premises  as  the  nature  of  this  case  may  require,  and  as  shall 
be  agreeable  to  equity. 

May  it  please  [prayer for  subpoiua^'] 
[Jurat.] 


No.  484. 
Another  form  of  bill  for  partition. 
[Commence  as  in  No.  1.]    Your  orator  and  oratrix,  T.  P.,  of  &c. 
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and  E.  his  wife.  That  P.  D.,  the  father  of  yonr  oralrix,  the  said  : 
and  late  of  &c.,  now  deceased,  was,  at  the  time  of  making  his  last  i 
and  testament,  and  also  at  the  time  of  his  death,  seised  in  fee  simple  t 
possessed  of  all  that  certain  farm,  piece,  or  parcel  of  land  situate,  1]  i 

and  being  in ,  bounded  and  described  as  follows  :  [hutert  desc 

tion.]    And  being  so  seised  and  possessed  as  aforesaid,  the  said  P. 
died  on  or  about  the day  of ,  in  the  year . 

And  your  orator  and  oratrix  further  show  unto  your  honor  that   [ 

said  P.  D.  deceased,  in  his  lifetime,  to  wit,  on  or  about  the du] 

,  in  the  year ,  made  and  published  his  last  will  and  testan  i 

in  due  form  of  law  and  duly  authenticated  to  pass  real  estate,  a  cop; 
which  is  hereto  annexed  marked  "  schedule  A." 

And  your  orator  and  oratrix  further  show  that  the  said  testatoi 
and  by  his  said  last  will  and  testament  did,  among  other  things  g 
devise,  and  bequeath  unto  his  son  S.  D.  and  to  his  heirs  forever,  all  I 
certain  farm,  piece,  or  parcel  of  land  herein  before  described  and 
forth,  subject  to  a  life  estate  therein  of  his  mother  M.  D.,  the  widovi 
the  said  P.  D. 

Your  orator  and  oratrix  further  show  that  the  said  S.  D.,  on  or  at  i 

the day  of ,  in  the  year  • ,  died  intestate  and  without  1 1 

f«I  issue ;  leaving  your  oratrix,  the  said  E.,  wife  of  your  orator  S. 
widow  of  C.  M.  deceased,  J.  D.,  C.  D.  and  M.  W.,  his  only  hein 
law  him  surviving. 

And  your  orator  and  oratrix  further  show  that  the  said  M.  D.,  wii 
of  the  said  P.  D.  the  testator,  departed  this  life  on  or  about  the 


of ,  in  the  year .    And  that  by  means  of  the  deaths  of  the  s; 

S.  D.  and  M.  D.  as  aforesaid,  the  farm,  piece  or  parcel  of  land  ab: 
described,  became  and  was  vested  in  your  oratrix,  S.  M.,  widow  of 
M.  deceased,  J.  D.,  C.  D.  and  M.  W.  his  only  heirs  at  law,  as  tenr 
in  common  in  fee. 

And  your  orator  and  oratrix  further  show  unto  your  honor  that  ori 

about  the day  of ^,  in  the  year ,  and  subsequent  to  i 

death  of  the  said  S*  D.,  the  aforesaid  J.  D.  and  S.  his  wife,  by  their  <: 
tain  deed  or  instrument  in  writing,  executed  and  acknowledged  in  <: 
form  of  law  to  pass  real  estate,  did  remise,  release,  and  quit-claim  ui 
your  orator  all  their  right,  title,  and  interest,  of,  in  and  to  the  afores 
farm,  piece,  or  parcel  of  land  ;  as  by  reference  to  the  said  deed  or 
strument,  when  produced,  will  more  fully  appear. 

And  your  orator  and  oratrix  further  show  unto  your  honor  that 
several  parties  to  this  suit  are  seised  in  fee  simple,  and  entitled  to  i 
farm,  piece  or  parcel  of  land,  as  tenants  in  common,  and  that  their  rig 
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and  interests  therein  are  as  follows :  your  orator  the  said  T.  P.,  as  gran- 
tee of  the  said  J.  IX,  is  seised  of  and  entitled  to  an  undivided part 

thereof;  that  your  orator  and  oratriX)  in  right  of  the  said  E.  are  also 

seised  of,  and  entitled  to  an  undivided part  thereof  &c.,  [set  forth 

in  this  manner  the  interests  of  all  the  parties.] 

Your  orator  and  oratrix  further  show  that  the  aforesaid  farm,  piece, 
or  parcel  of  land  is  the  only  real  estate  owned  in  comnion  by  the  par- 
ties to  this  suit ;  and  that  there  are  no  specific  liens,  or  incumbrances 
upon  the  said  farm,  piece  or  parcel  of  land,  against  any  of  the  parties 
to  this  suit,  to  the  knowledge  or  belief  of  your  orator  and  oratrix. 

Your  orator  and  oratrix  farther  show,  that  the  aforesaid  farm,  piece 
or  parcel  of  land,  for  the  partition  of  which  this  suit  is  brought,  is  so 
circumstanced  that  a  partition  thereof  by  metes  and  bounds  among  the 
respective  owners  thereof  cannot  be  made  without  great  prejudice  to 
their  interests,  as  your  orator  and  oratrix  believe. 

Your  orator  and  oratrix  further  show  unto  your  honor,  that  they  are 
.desirous  that  a  sale  should  be  made  of  the  aforesaid  farm,  piece  or  par- 
cel of  land,  and  that  the  moneys  arising  therefrom  may  be  divided  among 
the  owners  of  said  farm  according  to  their  several  interests  therein,  and 
for  that  purpose  have  made  frequent  applications  to  the  other  owners 
thereof.  And  your  orator  and  oratrix  well  hoped  that  they  would  have 
complied  with  such  reasonable  request,  as  in  justice  and  equity  they 
ought  to  have  done. 

But  now  so  it  is,  may  it  please  your  honor,  that  the  said  [naminff  de- 
fendants] defendants  in  this  suit,  combining  and  confederating  with  di- 
vers persons  unknown  to  your  orator  and  oratrix,  but  whose  names, 
when  discovered,  your  orator  and  oratrix  pray  may  be  inserted  herein, 
and  they  made  parties  hereto,  with  proper  and  apt  words  to  charge  them, 
and  contriving  how  to  injure  and  oppress  your  orator  and  oratrix  in  the 
premises,  they  the  said  defendants  refuse,  under  various  pretences,  all  of 
which  are  untrue,  to  comply  with  the  reasonable  request  of  your  orator 
and  oratrix  to  join  in  a  partition  of  the  said  farm,  piece  or  parcel  of 
land  above  described. 

All  which  actings,  doings,  &c.  [as  in  No.  1.] 

In  tender  consideration  whereof  [cw  in  No  1.] 

To  the  end  therefore  [general  interrogatory  as  in  No,  l.j  And  that 
the  parts  or  shares  justly  belonging  to  your  orator  and  oratrix  and  all 
the  other  owners  hereinbefore  named  of,  in,  and  to  the  aforesaid  farm, 
piece,  or  parcel  of  land,  may  be  settled  and  tiscertained  by  and  under 
the  direction  of  this  court.  And  that  a  fair  partition  and  division  thereof 
may  be  made  between  your  orator  and  oratrix  and  all  other  persons  who 


shall  appear  to  be  owners  of  or  interested  therein,  according  to  the 
respective  rights  and  interests  of  each  therein.  And  that  a  commission 
of  partition  may  be  issued  out  of  and  under  the  seal  of  this  court,  and 
proper  commissioners  may  be  appointed  for  the  purpose  of  making  par- 
tition of  the  said  premises.  Or  in  case  a  partition  tl)ere<fr,  or  of  any  part 
thereof,  by  metes  and  bounds,  or  a  division,  cannot  be  made  without 
great  prejudice  to  the  owners,  then  that  the  same,  or  such  part  thereof 
as  cannot  be  divided  by  metes  and  bounds,  may  be  ^d  by  and  under 
the  direction  of  this  court,  and  that  the  proceeds  of  the  sale,  after  paying 
the  costs  and  charges  of  this  suit,  may  be  divided  among  the  owners 
thereof  according  to  their  several  rights  and  interests  therein.  And  that, 
to  that  end,  the  rights  and  interests  of  the  parlies  interested  in  the  said 
premises,  or  in  the  proceeds  of  the  sate  thereof,  may  be  ascertained  and 
declared  by  the  order  or  decree  of  this  conrt.  And  that  your  orator  aud 
orattix  may  have  such  other  [prayer  for' general  relief.] 
May  it  please  your  honor  [prat/er  for  process  (f  subpeena.] 


No.  485. 
Petition  for  partition. 
See  ante,  p.  990. 
[  Title.]  To  the  Chancellor  of  the  state  of  New- York. 

The  petition  of  S.  G.  of  &c.  respectfully  showelh— that  he  your 

petitioner  and  one  J.  G.  of aforesaid  are  seized  in  fee  as  tenants  in 

common,  in  equal  proportions,  of  the  following  pieces  or  parcels  of  land, 

with  the  appurtenances,  situate,  lying  and  being  in aforesaid, 

bounded  and  described  as  follows :  [insert  description.] 

And  your  petitioner  further  showeth,  that  the  said  }.  G.  obtained  his 
title  to  one  equal  undivided  share  of  the  above  described  premises  by 
devise  from  his  father,  W.  G.,  late  &c.  now  deceased,  and  that  your 
petitioner  obtained  his  title  to  the  equal  undivided  share  thereof  which  is 
claimed  by  him,  by  purchase  from  L.  G.,  the  brother  of  the  s.iid  J.  G., 
to  whom  the  same  was  devised  by  his  father  the  said  W,  G.  And  that 
the  several  pieces  or  parcels  of  land  above  described  comprise  the  only 
real  estate  owned  in  common  by  your  petitioner  and  the  said  J.  G. 

And  your  petitioner  further  showeth  that  he  your  petitioner,  as  well 
as  the  said  J.  G.,  is  of  full  and  lawful  age ;  and  that  there  are  no  spe- 
cific liens  or  incumbrances  upon  the  several  pieces  of  land  above  de- 
scribed, or  any  or  either  of  them,  against  either  of  the  owners  thereof,  to 
the  knowledge  or  belief  of  your  petitioner. 

And  your  petitioner  furUier  showeth  that  he  is  desirous  of  having  a 
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partition  or  sale  of  the  above  mentioned  premises  made  under  the  direc- 
tion and  with  the  sanction  of  this  conrt. 

Your  petitioner  therefore  prays  that  a  partition  and  division  of  these?- 
eral  pieces  or  parcels  of  land  above  described  may  be  made  by  and  un- 
der the  directit>n  of  this  court,  between  your  petitioner  and  the  said  J.  G. 
according  to  their  respective  rights  and  interests  therein.  And  that  a 
commission  may  be  issued  out  of  and  under  the  seal  of  this  court,  to 
make  partition  thereof  to  be  directed  to  proper  commissioners  appointed 
by  this  court,  for  that  purpose.  Or  in  case  a  partition  thereof,  or  of  any 
part  thereof,  by  metes  and  bounds,  cannot  be  made  without  great  preju- 
dice to  the  owners,  then  that  the  said  premises,  or  such  part  thereof  as 
cannot  be  divided  by  metes  and  bounds,  may  be  sold  by  and  under  the 
direction  of  this  court,  and  that  the  proceeds  of  the  sale,  after  paying 
the  costs  and  expenses  of  this  suit,  may  be  divided  amono^  the  owDers 
thereof  according  to  their  respective  rights  and  interests  therein.  And 
that  your  petitioner  may  have  such  other  and  further  relief,  &c. 

And  your  petitioner  &c. 
[Jurat.]  S.  G. 

[Notice  of  presentation  of  petition,  see  No.  145,  ante,  p.  443. 
Affidavit  of  service  of  petition  and  notice,  see  No.  146^  ante,  p.  443.] 


No.  486. 

Notice  of  lis  pendens  in  a  partition  suit. 

See  ante,  p.  293. 

[T%ilec/causeJ] 

Notice  is  hereby  given  to  all  whom  it  may  concera, 
that  the  bill  in  the  above  cause  was  filed  against  the  defendants  therein 
named  [and  all  other  parties  interested  in  the  premises  described  in  said 
bill  whose  names  and  places  of  residence  are  unknoum  to  the  ccmplaiU' 
ant]  for  the  purpose  of  obtaining  a  partition  and  division  of  the  prem- 
ises therein  described,  among  the  owners  thereof  by  commissioners  to 
be  appointed  for  that  purpose;  or  for  a  sale  i  hereof  under  the  direction 
of  the  court  of  chancery  and  for  a  division  of  the  proceeds  of  such  sale 
among  such  owners,  according  to  their  several  and  respective  rights  and 
interests  therein  ;  which  premises  are  described  in  the  said  bill  of  com- 
plaint as  follows,  to  wit :  [insert  description*] 
Dated,  d&c. 

W.  N.,  Solicitor  for  complainant. 


YUD 


Afflduvtl  to  obtain  an  order  of  publication  in  a  partition  suit  where  do- 
fendant  is  a  non-resident.    See  ante,  298. 


T^e  like  against  unknown  owners. 
See  anie,  p.  293. 
[Title  of  cause.] 

State  of  New-York,  i 

county,       iss:     W.  N.,  solicitor  for  the  above  complain- 

aDt  being  duly  sworn  deposes  and  s&ysthnt  the  bill  in  this  cause  is  filed 
for  a  partition  of  certain  real  estate  therein  described.  That  J,  R,, 
who  formerly  owned  one  equal  undivided  fifth  part  of  the  said  premises 
as  tenant  in  common  with  the  above  complainant  and  the  defendants 

named  in  this  suit,  died  on  or  about  the •  day  of        ■,   in  the  year 

,  at ,  as  this  deponent  is  informed  and  believes.     But  whether 

the  said  J.  R.  had  sold  his  interest  in  the  said  premises,  previous  to  bis 
death,  or  left  any  will  disposing  of  the  same,  or  whether  he  left  any 
heirs  at  law  who  would  inherit  the  same,  this  deponent  has  been  unable 
to  ascertain  although  he  has  mode  diligent  inquiry  for  that  purpose. 

Sworn,  &x.  W.  N. 


No.  489. 

'  Order  for  publication  as  to  absent  or  nnknovm  owners  in  partition  suit. 

See  ante,  p.  S93. 

At,  Sec,  [as  in  JVo.  255.] 
[THtle  of  cause.] 

It  satisfactorily  appearing  to  this  court  that  the  defen- 
dant C.  D.  is  a  non-resident  of  this  state,  and  that  there  are  other  per- 
sons whose  names  and  places  of  residence  are  unknown,  who  have  an 
interest  in  the  lands  of  which  partition  is  sought  by  the  bill  in  this 
cause,  on  motion  of  Mr.  N.,  solicitor  for  the  complainant,  ordered  that 
the  stiid  C.  D.,  and  all  other  parties  interested  in  the  said  premises,  do 
Vol.  II.  89 
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appear  aod  answer  the  bill  of  complaint  filed  in  this  cause  by  the  

day  of next,  or  that  such  bill  be  taken  as  confessed  by  them  ; 

which  premises  are  described  as  follows ;  [insert  description.]  And  it 
is  further  ordered,  that  within  twenty  days  the  said  complainant  cause  a 

notice  of  this  order  to  be  published  in  the  state  paper  and  in  the , 

a  newspaper  printed  in  the  county  of ,  where  the  said  premises  are 

situated ;  and  that  the  said  publication  be  continued  in  each  of  the  said 
papers  at  least  once  in  each  week  for  three  weeks  in  succession ;  or  that 
he  cause  a  copy  of  this  order  to  be  personally  served  on  the  said  C.  D. 
and  on  each  of  the  said  unknown  owners. 


No.  490. 
Notice  of  order  to  appear,  with  affidavit  of  publication. 
[Title  of  cause.] 

Bill  for  partition  of  lands.     M.  D.  and  C.  D.,  two  of  the 
defendants  in  this  cause,  whose  places  of  residence  are  in  the  state  of 

,  and  all  other  persons  interested  in  the  premises  of  which  partition 

is  sought  by  the  bill  in  this  cause,  being  lots  Nos.  60  and  61  in  the  vil- 
lage of ,  whose  names  and  places  of  residence  are  unknown,  an 

required  to  appear  and  answer  the  bill  of  complaint  in  this  cause  by  the 

day  of '  next,  or  such  bill  will  be  taken  as  confessed  against 

them. 

State  of  New- York.  } 

City  and  County  of  Albany,  ^  ss  :     P.  K.,  of  the  city  of  Albany,  being 

duly  sworn,  says  that  he  is  foreman  in  the  office  of  the  • >,  the  paper 

published  by  the  printer  to  the  state  ;  and  that  the  notice  of  which  the 

annexed  is  a  printed  copy  has  been  regularly  published  in  the  said 

once  in  each  week  for  three  weeks  successively,  commencing  on  the 

day  of last  past. 

Sworn,  &c.  P.  K. 


No.  491. 
Affidavit  of  non-appearance,  in  a  partition  suit. 
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No.  492. 

Affidavit  of  fling  notice  of  lis  pendens  iji  a  partition  suit. 

Title  of  cause.] 

Saratoga  county,  ss  :  W.  N.,  the  complainant's  solici- 
tor in  the  above  cause,  being  duly  sworn  says,  that  the  bill  in  this  cause 
was  filed  to  obtain  a  partition  or  sale  of  the  premises  described  therein. 
That  a  notice  of  the  pendency  of  this  suit  and  of  the  general  object 
thereof,  and  containing  a  description  of  the  land  sought  to  be  partition- 
ed, or  sold,  was  filed  in  the  office  of  the  clerk  of  the  county  of  Saratoga, 

that  being  the  county  in  which  the  premises  are  situated,  on  the  

day  of last.    That  at  the  time  of  filing  the  said  notice  the  prem- 
ises described  therein  were,  and  now  are  situated  in  the  town  of , 

in  the  said  county  of  Saratoga  ;  and  that  since  the  filing  of  the  said  no- 
tice the  bill  in  this  cause  has  not  been  amended  by  making  new  parties 
to  the  suit,  or  so  as  to  affect  other  property  not  described  in  the  origi- 
nal bill. 
Sworn,  <kc.  W.  N. 


No.  493. 

Order  taking  bill  of  partition  as  confessed  after  publication  of  notice 

of  order  to  appear. 

See  ante,  p.  293. 

Same  as  No.  61,  ante,  p.  399 — omitting^the  latter  part,  which  directs 
a  reference. 


No.  494. 

Petition  by  complainant  for  appointment  of  a  guardian  ad  litem  for  a 

non-resident  infant,  after  publication. 

See  ante,  p.  293. 

[Title  of  cause.] 

To  the  Chancellor  of  the  state  of  New- York. 

The  petition  of  the  above  complainant  respectfully  showeth  :  That 
the  bill  in  this  cause  was  filed  for  the  partition  or  sale  of  certain  pieces 
or  parcels  of  land  therein  described,  in  which  it  is  alleged  the  defen- 
dants have  some  estate  or  interest. 

And  your  petitioner  further  shows  that  E,  F.,  one  of  the  said  defen- 
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darns,  is  an  infant  under  the  agie  of  twenty-one  years,  to  wit,  of  the  age 
of  about  ——  years,  and  reades  in  (*)  the  state  of  '  That  on  the 
day  of last,  an  order  was  made  in  this  cause  as  he  is  inform- 
ed by  his  solicitor  and  believ«s,  requiring  the  said  E.  F.  to  appear  and 

finswer  the  bill  of  complaint  filed  therein  by  the day  of then 

next. 

And  your  petitioner  further  shows  that  notice  of  said  order  has  been 
duly  published,  as  directed  therein,  as  will  appear  from  the  affidavits 
hereto  annexed  ;  but  that  the  said  E.  F.  has  not  appeared,  nor  caused  a 
guardian  ad  litem  to  be  appointed  to  defend  this  suit ;  nor  hath  any  ap- 
plication few  that  purpose  been  made  by  or  on  behalf  of  the  said  E,  P., 
as  your  petitioner  Is  informed  by  his  solicitor  and  believes. 

Your  petiiioner  therefore  prays  that  W.  R.,  of- ,  a  solicitor  of  this 

court,  may  be  appointed  the  guardian  ad  litem  of  the  said  E.  F.  for  the 
special  purpose  of  taking  charge  of  the  interests  of  the  said  E.  P.,  in 
relation  to  the  proceedings  itt  this  suit. 

And  your  petitioner,  &c.  A.  B. 


No.  493. 

Order  appointing  guardian  ad  lilem  oti  preceding  petUion. 

See  anie,  p.  393. 

At,  4,0. 
\7itle  of  cause.] 

On  rending  and  filing  petition  of  the  above  complainant,  and  affidavits 
'showing  the  due  publication  of  notice  of  an  order  made  in  this  cause  ou 
tiie day  of last,  requiring  the  defendant  E.  F.,  an  infant  un- 
der the  nge  of  twenty-one  yenrs,  to  appear  and  answer  the  bill  of  com- 
plaint filed  in  this  cause  by  the day  of  ■ then  next,  and  on  reading 

and  filing  due  proof  thai  the  said  E,  F,  has  not  yet  appeared  nor  caused 
a  guardian  ad  litem  to  be  appointed,  on  motion  of  W.  N.,  solicitor  for 

■complainant,  ordered  that  W.  R.,  of ,  a  solicitor  of  this  court  be, 

and  he  is  hereby  appointed  the  guardian  ad  lilem  of  tbe  said  E.  F.  for 
the  special  piirpisii  of  lakirg  charge  of  his  interest  in  relation  to  the 
proceedings  in  this  suit,  upon  his  executing  a  bond  In  the  people  of  this 

state,  in  the  penalty  of  $ ,  with  two  sufficient  sureties  to  be  npproved 

of  by  a  master  of  this  court,  conditioned  for  the  faithful  dipcharge  of  his 
trust,  and  to  render  a  just  and  true  account  of  his  guardinnshlp,  when- 
ever lawfully  required.  And  it  is  further  ordered  that  sucli  bond  be  up- 
proved,  as  to  its  form  and  ninnner  of  execution,  by  one  of  the  masters 
•of  this  court,  -and  filed  in  tbe  office  of  tite  fegisier. 
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No.  496. 

Bond  of  guardian  ad  litem  in  partition  suit. 

See  ante,  p.  293. 

[As  in  No.  396  to  the  (t) — except  that  it  is  made  payable  to  the ; 
pie  of  the  state  of  New-  York — then  proceed  thus^]  W.  R.  was  appoii 
by  the  guardian  ad  litem  of  the  above  naaied  E.  P.,  for  the  special  pur] 
of  taking  charge  of  his.  interest  in  relation  to  the  proceedings  in  a 
commenced  in  that  court  against  him  by  A.  B.,  for  the  partition  or 
of  certain  lands  specified  in  the  bill  of  complaint  filed  in  said  ca 
upon  his  giving  the  bond  therein  required*    Now  therefore,  the  co 
tion  of  this  obligation  is  such  that  if  the  above  bounden  W.  R.  s 
faith  full  V  discharji^e  the  duties  of  his  trust  as  such  guardian  ad  litem, 
shall  render  a  just  and  true  account  of  his  guardianship  whenever  1 
fully  required,  then  this  obligation  to  be  void  ;  otherwise  to  be  and 
main  in  full  force  and  virtue. 

[Acknowledffment^  see  No.  396.] 

I  approve  of  the  within  bond  as  to  its  form  and  manner  of  executi 
and  as  to  the  sufficiency  of  the  sureties ;  I  having  taken  from  each 

said  sureties  an  affidavit  that  he  is  worth  the  sum  of  $ over  i 

above  all  debts  and  responsibilities. 

Dated,  &c.  J.  R.,  Master  in  Chan'y 


No.  497. 

Petition  to  appoint  the  register  or  tlerk  guardian  ad  litem  i\  i 

partition  suit. 

See  ante,  p.  294. 

[As  in  iVf'.  494 /o  the  asterisk  {*)^t hen  proceed  thus,]  this  stj 
That  a  subpona  to  appear  in   this  cause,  was   issued  out  of  this  coi 

against  all  the  defendants,  on  the day  of last,  returnable 

the day  of instant,  and  was  duly  served  on  the  said  infant  I 

fore  the  return  day  thereof;  as  appears  by  the  affidavit  of  service  the 
of  hereto  anneied.  And  that  although  more  than  twenty  days  ha 
elapsed  since  the  return  day  of  the  said  subpoBua,  the  said  E.  F.  has  i 
caused  his  appearance  to  be  entered  in  this  cause.  And  that  no  pers 
hath  hecn  appointed,  or  applied  or  consented  to  be  appointed,  guardi 
ad  litem  of  the  said  £.  F. ;  nor  hath  any  application  been  made  to  t 
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dams,  is  an  infant  under  the  age  of  twenty-one  years,  to  wit,  of  the  age 

of  ^bout  — ^  years,  and  resides  in  (*)  the  «tate  of .    That  on  the 

day  of last,  an  order  was  made  in  this  cause  as  he  is  inform* 

ed  by  his  solicitor  and  believe,  requiring  the  said  E.  F.  to  appear  and 

answer  the  bill  of  complaint  filed  therein  by  the day  of then 

next. 

And  your  petitioner  further  shows  that  notice  of  said  order  has  been 
duly  published,  as  directed  therein,  as  will  appear  from  the  affidavits 
hereto  annexed  ;  but  that  the  said  E.  F.  has  not  appeared,  nor  caused  a 
guardian  ad  litem  to  be  appointed  to  defend  this  suit ;  nor  hath  any  ap- 
plication for  that  purpose  been  made  by  or  on  behalf  of  the  said  E.  F., 
as  your  petitioilier  is  informed  by  his  solicitor  and  believes. 

Your  petitioner  therefore  prays  that  W.  R.,  of* ,  a  solicitor  of  this 

court,  may  be  appointed  the  guardian  ad  litem  of  the  said  E.  F.  for  the 
special  purpose  of  taking  charge  of  the  interests  of  the  said  E.  F.,  in 
relation  to  the  proceedings  in  this  suiU 

And  your  petitioner,  &c.  A.  R 


No.  495. 

Order  appointing  guardian  ad  litem  xm  preceding  petition. 

See  ante,  p.  393. 

At,  &0* 
\Title  of  cause.] 

On  reading  and  filing  petition  of  the  above  complainant,  and  affidavits 
ishowing  the  due  publication  of  notice  of  an  order  made  in  this  cause  on 
the day  of last,  requiring  the  defendant  E.  F.,  an  infant  un- 
der the  age  of  twenty-one  years,  to  appear  and  answer  the  bill  of  com- 
plaint filed  in  this  cause  by  the day  of then  next,  and  on  reading 

and  filins:  due  proof  that  the  said  E.  F.  has  not  yet  appeared  nor  caused 
a  guardian  ad  litem  to  be  appointed,  on  motion  of  W.  N.,  solicitor  for 

tjomplainant,  ordered  that  W.  R.,  of ,  a  solicitor  of  this  court  be, 

and  he  is  hereby  appointed  the  guardian  ad  litem  of  the  said  E.  F.  for 
the  special  purp-^e  of  taking  charge  of  his  interest  in  relation  to  the 
proceedings  in  this  suit,  upon  his  executing  a  bond  to  the  people  of  this 

-state,  in  the  penalty  of  $ ,  with  two  sufficient  sureties  to  be  approved 

of  by  a  master  of  this  court,  conditioned  for  the  faithful  discharge  of  his 
trust,  and  to  render  a  just  and  true  account  of  his  guardianship,  when- 
ever lawfully  required.  And  it  is  further  ordered  that  such  bond  be  ap- 
proved, as  to  its  form  and  manner  of  execution,  by  one  of  the  masters 
•of  this  court^  -and  filed  in  the  office  of  tlie  •register. 
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No.  490. 

Bond  of  guardian  ad  litem  in  partition  suit. 

Sec  ante,  p.  293. 

[As  in  No.  396  to  the  (t) — except  that  it  is  made  payable  to  the  peo" 
pie  of  the  state  of  New-  York — then  proceed  thus,'\  W.  R.  was  appointed 
by  the  guardian  ad  litem  of  the  above  named  E.  F.,  for  the  special  purpose 
of  taking  charge  of  his.  interest  in  relation  to  the  proceedings  in  a  suit 
commenced  in  that  court  against  him  by  A.  B.)  for  the  partition  or  sale 
of  certain  lands  specified  in  the  bill  of  compla\nt  filed  in  said  cause, 
upon  his  giving  the  bond  therein  required  Now  therefore,  the  condi- 
tion of  this  obligation  is  such  that  if  the  above  bounden  W.  R.  shall 
faithfully  dischari^ethe  duties  of  his  trust  as  such  guardian  ad  litem,  and 
shall  render  a  just  and  true  account  of  his  guardianship  whenever  law- 
fully required,  then  this  obligation  to  be  void ;  otherwise  to  be  and  re- 
main in  full  force  and  virtue. 

[Acknowledgment^  see  No.  396.] 

I  approve  of  the  within  bond  as  to  its  form  and  manner  of  execution, 
and  as  to  the  sufficiency  of  the  sureties ;  I  having  taken  from  each  of 
said  sureties  an  affidavit  that  he  is  worth  the  sum  of  $ — —  over  and 
above  all  debts  and  responsibilities. 

Dated,  &c.  J.  R.,  Master  in  Chan'y. 


No.  497. 

Petition  to  appoint  the  register  or  tlerk  guardian  ad  litem  in  a 

partition  suit. 

See  ante,  p.  291. 

[As  in  Ni:  494  to  the  asterisk  {*)^then  proceed  thusy]  this  state. 
That  a  siibpona  to  appear  in   this  cause,  was   issued  out  of  this  court 

against  all  the  defendants,  on  the day  of last,  returnable  on 

the day  of instant,  and  was  duly  served  on  the  said  infant  be- 
fore the  return  day  thereof;  as  appears  by  the  affidavit  of  service  there- 
of hereto  anneied.  And  that  although  more  than  twenty  days  have 
elapsed  since  the  return  day  of  the  said  subpoena,  the  said  E.  F.  has  not 
caused  his  appearance  to  be  entered  in  this  cause.  And  that  no  person 
hath  been  appointed,  or  applied  or  consented  to  be  appointed,  guardian 
ad  litem  of  the  said  £.  F. ;  nor  hath  any  application  been  made  to  the 
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court  for  that  purpose,  as  your  petitioner  is  ioformed  by  the  solicitor  and 
believes  lo  be  true. 

Yoiu  petitioner  therefore  prays  that  the  register  [or  clerk]  of  this 
court  may  be  appointed  the  guardian  nd  litem  of  (he  said  E.  P.,  for  the 
purpose  of  taking  charge  of,  and  protecting  his  rights  in  this  suit. 

And  your  petitioner,  &c. 

Dated,  &c.  A.  B. 

[Jural.] 


No.  498. 

A^davit  of  service  of  above  jielUion. 

See  ante,  p.  394. 

[Title  of  cause.}    Saratoga  county,  ss:  J.  S.,  of,  (fee,  being   duly 

sworn  says,  that  on  the day  of instant,  he  served  on  [S.  W., 

the  general  guardian  of,  ]  E.  F.,  liie  infant  within  named;  a  copy  of  the 
within  petition  and  notice,  by  delivering  the  same  to  him  personally  ; 
he  having;  no  general  guardian,  as  this  deponent  is  informed  and  believes. 
And  further  (his  deponent  sailh  not. 
Sworn,  ice. 


No.  499. 

Order  appointing  register  or  clerk  guardian  ad  litem,  upon  No.  497. 

See  ante,  p.  3H1. 

At,  &.C.  {as  in  No.  255.] 
[Title  of  caim.] 

On  rending  and  filing  petition  of  the  above  compliiinant,  duly  verified, 

and  dnicd  the day  of instant,  praying  for  the  appointment  of 

the  register  [or  clerk]  of  this  court  as  guardian  ad  litem  for  E.  P.,  the 
infant  defendant ;  and  on  readiue  and  filing  due  proof  of  service  of  a 
copy  of  said  petition  and  notice  of  presenlino;  the  same,  on  \S.  fV.  the 
general  guardian  of]  the  said  infant ;  »t\  motion  of  Mr.  N.  of  counsel 
for  compluinaut,_ordered  that  the  register  [or  clerk]  of  this  court  be, 
and  he  is  hereby  appointed  the  guardian  ad  litem  of  the  said  ^.  P.,  for 
the  purpose  of  taking  charge  of,  and  protecting  his  rights  in  this  suit. 


Answer  of  in/ants  to  bill  for  par  litian. 
See  ante,  p.  394. 
Im  Chancery. 
Before  &c.  The  joint  and  several  answer  of  S.  H.  nnd  E.  H.  in- 

fants under  the  age  of  twenty-one  years,  by  G.  M.  D, 
clerk  in  chancery  of  the  4th  circuit,  their  guardian 
ad  litem,  two  of  the  defendants  to  the  bill  of  com- 
plaint of  H.  H.  complainanl. 
These  defendants,  answering  by  their  said  guardian,  say  that  they  are 
strangers  to  all  and  singular  the  matters  and  things  in  the  said  bill  of 
complaint  contained ;  that  these  defendants  are  infants  under  the  age  of 
twenty-one  years,  and  claim  such  interest  in  the  premises  in  the  said  bill 
mentioned,  as  they  are  entitled  to,  and  submit  their  interests  to  the  pro- 
tection of  this  honorable  court. 
C.  M.  D.,  Sol.  for  G.  M.  D.,  Ganrdian  ad 

giiardian  ad  litem.  litem  for  infant  deAs. 

W.  A.  B.,  of  counsel. 

[Jurat  btf  guardian  ad  litem.] 


No.  601. 
Answer  of  advUa  to  bill  far  partition. 
In  Chancert. 
Before  &c.  The  joint  and  several  answers  of  C.  D.  and  E.  F., 

defendants,  to  the  bill  of  complaint  of  A.  B.,  com- 
plainant. 
These  defendants  {aa  in  No.  84  to  the  (*},  then  proceed  thus .-]  they 
admit  that  the  rights  and  interests  of  the  several  parties,  complainant 
and  defendants  named  in  the  said  bill  of  complaint  in  and  to  the  several 
pieces  or  parcels  of  land  mentioned  and  described  in  ^id  bill  are  truly 
set  forth  and  stated  in  said  bill.  And  these  defendants  submit  to  such 
decree  as  this  court  may  make  in  the  premises,  either  for  a  partition  of 
the  said  several  pieces  or  parcels  of  land,  or  for  a  sale  thereof,  or  of  such 
parts  thereof  as  shall  be  found  incapable  of  partition  without  material 
injury  to  the  parties  interested  therein. 
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AJldavit  to  obtain  order  of  reference  to  take  proof  of  title  ^c.  under 

Urth  rule. 

See  ante,  p.  S96. 

[Title  of  cause.]    Saratoga  county,  ss:  W.  T.  S.,  the  solicitor  for 

theabove  complainants,  being  duly  sworn  says,  that  the  bill  of  complaint 

in  this  cause  is  filed  for  the  partition  or  sale  of  cerlain  premises  situated 

in  the  town  of- in  said  county;  that  sfiid  bill  has  been  taken  as 

confessed  by  all  the  adult  defendant?,  [or,  that  all  the  adult  defendants 
haveputin  their  answer  s,inv>hieh  the  rights  and  interests  of  the  several 
■parties  as  stated  in  the  bill  are  not  contested  or  d<:nied,]  and  that  the 
infant  defendants,  by  their  guardian  ad  litem,  have  put  in  the  usual  an- 
swer subiiiilting  their  interests  to  the  care  and  protection  of  this  court. 


Order  of  reference  to  take  proof  of  title  under  I77tk  rule. 
Al,  &.C. 
[  Title  of  cause.]  On  reading  and  filing  an  affidavit,  by  which  it  ap- 
pears that  the  bill  in  this  cause  was  filed  for  the  partition  or  sale  of  cer- 
tain premises  therein  mentioned  and  described  ,  and  that  such  bill  has 
been  taken  as  confessed  by  all  the  adult  defendants  therein ;  [or  that  all 
the  adult  defendants  have  put  in  their  answers,  in  which  the  rights  and 
interests  of  the  several  parties  as  stated  in  the  bill  are  not  contested  or 
denied;]  and  the  infant  defendants,  by  their  guardian  ad  litem,  having 
put  in  the  usual  genera!  answer,  on  motion  of  W.  T.  S.,  solicitor  for  the 
complainant,  ordered  that  it  be  referred  to  a  master  of  this  court  resid- 
ing in  the  county  of  Saratoga  to  take  proof  of  the  complainant's  title 
and  interest  in  and  to  the  premises  in  the  said  bill  mentioned,  and  of  the 
several  matters  set  forth  in  said  bill ;  and  to  ascertain  and  report  what 
share  or  part  of  the  said  premises  belongs  to  each  of  the  parlies  lo  this 
suit,  so  far  as  the  same  can  bo  ascertained,  and  the  nature  and  extent  of 
their  respective  rights  and  interests  therein,  and  an  abstract  of  the  con- 
veyances by  which  the  same  are  held. 


No.  504. 

Affidavit  to  obtain  order  of  reference  where  a  sale  is  necessary. 

[As  in  No.  B02  to  the  end,  then  add:]     And  this  deponent  further 
saith,  that  he  has  been  informed  and  believes  that  [one  of  the  lots  or  sep- 
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arate  parcels  of]  the  premises  mentioned  in  the  said  bill  of  complaint 
[to  witj  the  house  and  lot  in  the  city  of  Troy,  which  will  exceed  in  value 
the  share  to  which  either  of  the  tenants  in  common  thereof  will  be  entitledy 
is]  are  so  circumstanced  thai  a  partition  thereof  cannot  be  made  without 
great  prejudice  to  the  owners,  due  regard  being  had  to  the  power  of  (he 
court  to  decree  compensation  to  be  made  for  equality  of  partition,  and 
to  the  ability  of  the  respective  parties  to  pay  a  reasonable  compensatiou 
to  produce  such  equality. 


No.  505. 

Order  of  reference  to  take  proof  under  177 th  and  \7Sth  rules^  where 

sale  is  necessary, 

[As  in  No.  503  to  the  end,  then  add :]  And  it  is  further  ordered  that 
the  said  master  inquire  and  report  whether  the  said  premises,  or  any  lot 
or  separate  parcel  thereof,  are  so  circumstanced  that  an  actual  partition 
cannot  be  made  :  and  if  the  said  master  arrives  at  the  conclusion  that 
a  fale  of  the  whole  premises,  or  of  any  lot  or  separate  parcel  thereof 
will  be  necessary,  that  he  specify  the  same  in  his  report,  together  with 
the  reasons  which  render  a  sale  necessary  ;  and  in  such  a  case  that  he 
also  ascertain  and  report  whether  any  creditor  not  a  party  to  this  suit 
has  a  specific  lien,  by  mortgage,  devise,  or  oiherwise,  upon  the  undivided 
share  or  interest  of  any  of  the  parties  in  that  portion  of  the  premises 
which  it  is  necessary  to  sell  ;  and  if  he  finds  that  there  is  no  such  spe- 
cific lienin  favor  of  any  person  not  a  party  to  the  suit,  that  he  further 
inquire  and  report  whether  the  undivided  share  or  interest  of  any  of  the 
parties  in  the  premises  is  subject  to  any  general  lien  or  incumbrance,  by 
judgment  or  decree.  And  it  is  further  ordered  that  such  master  ascertain 
and  report  the  amount  due  to  any  party  to  the  suit  who  has  either  a  gen- 
eral or  specific  lien  on  the  premises  to  be  sold,  or  any  part  thereof,  and 
the  amount  due  to  any  creditor,  not  a  party,  who  has  a  general  lien  on 
any  undivided  share  or  interest  therein,  by  judgment  or  decree,  and  who 
shall  appear  and  establish  his  claim,  on  such  reference. 

And  it  is  further  ordered,  that  the  said  master^  if  requested  by  the  par- 
ties who  appear  before  him  on  such  reference,  shall  also  ascertain  and 
report  the  amount  due  to  any  creditor,  not  a  party  to  the  suit,  which  is 
either  a  specific  or  general  lien  or  incumbrance  upon  all  the  shares  or 
interests  of  the  parties  in  the  premises  to  be  sold,  and  which  would  re* 
main  as  an  incumbrance  thereon  in  the  hands  of  the  purchaser^ 
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Advertisement  by  master  as  to  liens  and  incumbrances,  in  a  partition 

suit. 

See  ante,  p.  307. 

[  Title  of  cause.]  In  pursuance  and  by  virtue  of  an  order  of  this  court, 
made  in  the  above  cause,  on  the day  of last,  notice  is  here- 
by given  to  all  persons  having  any  general  lien  or  incumbrance,  by 
judgment  or  decree,  or  olherwise  on  the  undivided  share  or  inierest  of 
any  of  ibe  owners,  in  the  premises  hereinafter  described,  to  produce  to 
me  the  undersigned,  one  of  the  masters  of  this  court,  on  or  before  the 

day  of next,  at  ray  office  in  the  village  of  W.,  in  the  county 

of- ,  proof  of  their  respective  liens  and  incumbrances,  together  with 

satisfactory  evidence  of  the  amount  due  thereon ;  and  to  specify  the  na- 
ture of  such  incumbrances,  and  the  dales  thereof  respectively.  The  said 
premises  are  described  in  the  bill  of  complaint  as  follow  :  [insert  de- 
scription.] 

Dated,  &.c. 
W.  T.  S.,  Sol.  for  comp't.  J.  K.  P.,  Mast,  in  chancery. 


No.  507. 

Master's  report  under  order  of  reference  as  to  title,  ^c-,  in  a  partition 

suit,  that  a  sale  is  necessary. 

See  ante,  pp.  3Se,  307. 

[T^lte  of  cause.]    To  the  Chancellor  of  the  slate  of  New-York. 

In  pursuance  of  an  order  of  this  court  made  in  the  above  cause,  on  the 

day  of last,  by  which  it  was  referred  to  one  of  the  masters  of 

this  court,  residing  in  the  county  of ,  among  other  things,  to  take 

proof  of  the  complainant's  title  and  inierest,  in,  and  to,  the  premises  in 
the  hill  of  complaint  mentioned,  and  of  the  several  matters  set  forth  in 
said  bill,  and  to  ascertain  and  report  what  share  or  part  of  the  said  pre- 
mises belongs  to  each  of  the  parties  to  this  suit,  so  far  as  the  same  could 
be  ascertained,  and  the  nature  and  extent  of  their  respective  rights  and 
interests  therein,  and  an  abslracl  of  the  conveyances  by  which  the  same 
are  held  ;  and  also  to  inquire  and  report  whether  the  said  premises,  or 
any  lot  or  separate  parcel  thereof,  are  so  circumstanced  that  an  actual 
partition  thereof  cannot  be  made  ;  and  if  the  said  master  should  arrive 
at  the  conclusion  that  a  sale  of  the  whole  of  said  premises,  or  of  any  lot 
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or  separate  parcel  thereof  will  be  necessary,  that  he  specify  the  same  ia 
his  report,  together  with  the  reasons  rendering  a  sale  necessary ;  and  in 
such  a  case,  that  he  also  ascertain  and  report  whether  any  creditor  not  a 
party  to  this  suit,  has  a  specific  lien  on  the  undivided  share  or  interest  of 
any  of  the  parties  in  that  portion  of  the  premises  which  it  is  necessary 
to  sell ;  and  if  no  such  lien  should  be  found,  that  he  further  inquire  and 
report  whether  the  undivided  share  or  interest  of  any  of  the  parties  in 
the  premises,  is  subject  to  any  general  lien  or  incumbrance  by  judgment 
or  decree ;  and  that  he  ascertain  and  report  the  amount  due  to  any  party 
to  this  suit,  who  has  either  a  general  or  specific  lien  on  the  premises  to 
be  sold,  or  any  part  thereof;  and  the  amount  due  to  any  creditor,  not  a 
party,  who  has  a  general  lien  on  any  undivided  share  or  interosttherein, 
by  judgment  or  decree,  and  who  should  'appear  and  establish  his  claim 
on  said  reference ;  and  if  requested  by  the  parties  appearing  before  him 
on  such  reference,  to  ascertain  and  report  the  amount  due  to  any  credi- 
tor, not  a  party  to  this  suit,  which  is  either  a  specific  or  general  lien  or 
iucumbrance  upon  all  the  shares  or  interests  of  the  parties  in  the  premi- 
ses to  be  sold,  and  which  would  remain  as  an  incumbrance  thereon,  in 
the  hands  of  the  purchaser ;  I  the  subscriber,  one  of  the  masters  of  this 

court,  residing  in  the  county  of ,  to  whom  the  execution  of  the  said 

order  was  committed,  do  respectfully  report — 

That  having  been  attended  by  the  solicitors  for  the  several  parties 
who  appeared  in  the  cause,  I  proceeded  to  a  hearing  of  the  matters  so 
referred,  after  having  caused  a  notice  to  be  published  as  required  by  law, 
for  all  general  lien  creditors,  by  judgment,  decree,  or  otherwise,  on  the 
undivided  share  or  interest  of  any  of  the  parties  in  the  premises  to  pro- 
duce to  me  proof  of  their  respective  liens  and  incumbrances,  together 
with  satisfactory  evidence  of  the  amount  due  thereon,  and  to  specify  the 
nature  of  such  incumbrances,  and  the  dates  thereof  respectively. 

I  further  report,  that  on  such  hearing,  I  took  proof  as  to  the  facts 
stated  in  the  bill  of  complaint,  and  find  that  the  material  facts  therein 
set  forth  are  true. 

And  1  further  certify  and  report  that  the  following  is  an  abstract  of 
the  convejrances  by  which  the  premises  described  in  the  bill  of  complaint 
are  held,  that  is  to  say  (*) : —  * 

No.  1. 

P.    D. 

to 

S.  S.  D.  )  The  last  will  and  testament  of  P.  D.,  the  common 
source  of  title,  who  died  seised — having  been  in  possession,  claiming  to 
own  the  premises  more  than  twenty  years.    By  such  will  he  devised  his 
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teal  estate,  as  follows  :  "  I  give  and  btiqiieatii  unto  my  wife  P.,  Ihe  uae 
of  the  farm  I  now  occupy  and  possess,  during  her  narural  life. — I  give 
and  devise  unto  my  son  S.  S,  D.  and  his  heirs,  the  farm  I  now  occupy, 
after  the  death  of  his  mother."  Dated  January  ■22.  1829.  The  testa- 
tor's widow  died  in  possession,  August  3,  1842.  "Whereupon  S.  S.  D. 
became  seised  of  the  premises  in  fee. 

No.  2.  S.  S.  D.  died  on  the  24lh  of  January,  1842,  intestate,  and 
without  issue. — He  left  three  sisters — E.,  wife  of  T.  P.,  the  com- 
plainaiit;  S.,  widow  of  S.  M. ;  R.,  widow  of  J.  P. ;  and  one  brother, 
J.  D.,  together  with  the  children  and  representatives  of  N.  D.,  a  brother 
previously  deceased.  These  representatives  were  C.  D.,  M.  D.,  G.  D,, 
E.  wife  of  G.  K.  The  intestate  S.  S.  D.,  also  left  surviving,  the  repre- 
aenlatives  of  J.  A.  W.,  a  daughter  of  N.  D.,  who  died  before  said  intes- 
tate, aud  whose  surviving  children  and  heirs  were  E.  Y.  W.,  and  M.  E. 
W.,  who  are  infants,  and  of  the  respective  ages  stated  in  Ihe  bill. 

,  No.  3. 

J.  D.,  &  S.  his  wife,  i 


i  wife,  i 
mpl't.    ) 


1\  F.,  the  compl't.  )  Quit  claim  deed,  conveying  their  andi- 
vided  share  of  the  106  acres  meniio^ied  in  the  bill  of  complaint.  Dated, 
October  17,  1842,  acknowledged  by  wife,  and  execution  by  J.  D.  duly 
proved.    Consideration  $1760. 

The  le^l  estate  and  interests  gf  the  parties  in  the  premises  are  as 
follows : 

T.  l'\  the  complainant,  as  grantee  of  J.  D.  and  wife,  is  entitled  to  one 
undivided  fifth, 

T.  F.  the  complainant,  and  E.  his  wife,  in  right  of  the  said  B ,  are 
entitled  to  one  undivided  fifth. 

The  defendant  S.  M.  is  entitled  to  one  undivided  fifth. 

The  defendant  C.  D.  is  entitled  to  one  undivided  twenty-fifth. 

The  defendant  M.  D.  is  entitled  to  one  undivided  twenty  fifth. 

The  defendant  G.  D.  is  entitled  to  oni  undivided  twenty  fifth- 

The  defendants  G.  K.  and  wife,  are  entitled  in  right  of  the  wife,  to 
one  undivided  twentf  fifth.  * 

The  defendant  E.  Y.  W.  is  entitled  to  one  undivided  fiftieth. 

The  defendant  E.  W.  is  entitled  to  one  undivided  fiftieth. 

The  estate  is  in  the  parties  in  fee,  subject  to  the  marital  interests  tha&- 
iu,  which  appear  above. 

I  furtlier  report,  that  the  premises  described  in  the  bill  of  complaint, 
are  so  circumstanced,  that  in  my  opinion,  a  partition  thereof  (t)  cannot 
be  made  without  great  prejudice  to  the  owners  thereof.     The  premises 
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consist  of  obout  106  acres  of  land,  part  of  which  is  woodland.  A  pat  t 
of  the  land  is  of  inferior  quality.  It  is  about  the  proper  size  to  be  cul- 
tivated to  advantage  as  a  single  farm.  There  is  but  one  dwelling  house 
on  the  premises.  These  facts,  in  connection  with  the  number  of  th« 
owners  in  common,  and  the  minuteness  of  the  interest  of  the  infants, 
being  one-fiAieih  each,  render  a  partition  very  difficult,  if  not  impracti- 
cable. 

I  further  report,  that  I  have  caused  the  necessary  searches  to  be  made 
and  I  find  that  no  creditor,  not  a  party  to  the  suit,  has  any  specific  lien 
by  moitgage,  devise,  or  otherwise,  upon  the  undivided  share  or  interest 
of  any  of  the  parties  in  the  premises  ;  and  that  there  is  no  general  lien 
or  incumbrance  by  judgment  or  decree  upon  the  undivided  share  or  inte- 
rest of  either  of  the  parties  in  the  premises. 

And  I  further  report  thai  no  creditor,  not  a  party  to  this  suit,  having 
a  general  lien  on  any  undivided  share  or  interest  in  the  premises,  by 
judgment  or  decree,  appeared  before  me  on  the  said  reference  to  estab- 
lish his  claim,  in  pursuance  of  the  notice  published  by  me  as  aforesaid. 
All  which  is  respectfully  submitted. 

Dated,  &c. 

J.  K.  P.,  Master  in  chancery. 


No.  BOS. 
Another  form  of  master's  report  in  apartition  suit,  under  179(A  rule. 
[As  in  No.  507  to  the  asterisk  (•),  then  continue  thus,] 
No.  1.     First  parcel  eontatninff  74  acres  of  land. 
J.  M.  and  M.,  his  wife,  ) 
to  \ 

L.  H.  S       Warranty   deed,    dated    Dec'r.    11,    1817. 

Consideration   $ .     Duly  acknowledged ;    and   recorded   June  15, 

1837,  in  the  clerk's  office  of county,  in  book  E.  E.  of  deeds. 

No.  2.     Second  parcel  contmining  20  acres  and  24  perches  of  land. 
M.  <X  and  W.  B.  a  / 
to  f 
L.  H,  S      Warranty  deed,  dated  Oct.  31,   1828.     Con- 
sideration $ .     Acknowledged   by   grantors.     Recorded,   &c.    [as 

above.] 
No.  3.     Third  parcel  containing  20  acres, 
D.  G.       i 
to  \ 

L.  U.        \      Warranty  deed,  dated  Feb.  15,   1814.     Consideration 
t .    Acknowledged  same  day.    Recorded,  i5cc.  [as  above.] 
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No.  4.     Fourth  parcel,  being  a  village  lot  in  the  village  of  B.  in  the 

county  of . 

J.  R.  and  wife  1 

10  [ 

L,  H.         )     Warranty  deed,  &e.  [as  above.] 

And  I  further  report,  that  L.  H.,  the  father  of  the  complainant,  died 
intestate  on  or  about  — -,  and  seised  in  fee  of  the  several  lots,  pieceB 
or  parcels  of  land  hereinbefore  mentioned,  and  which  are  particularly 
described  in  the  bill  of  complaint,  subject  to  the  incumbrances  by  mort- 
gage hereinafter  set  out. 

And  I  do  further  report,  that  the  said  L.  H.  died  leaving  the  defen- 
dant R.  H.,  his  widow,  and  the  co  iiplninant  H.  H.  and  the  defendants 

A.  H.  and  E.,  widow  of  B.  C.  deceased,  liis  children,  and  S.  H.  and  E. 
H.  his  grandchildren,  (being  the  children  of  H.  H.  deceased,  who  was 
a  son  of  L.  H.,  and  husband  of  the  defendants  S.  H.  H.)  who  are  infants 
under  the  age  of  twenty-one  years,  his  heirs  at  law. 

And  I  do  further  report,  that  all  of  said  defendants  are  of  full  age  ex- 
cept the  said  S.  H.  and  E.  H. 

And  I  do  further  certify  and  report  that  the  legal  estate  and  rights 
of  the  several  parties  in  the  several  lots  of  land  and  premises  described 
in  the  bill  of  complaint  are  as  follows  : 

The  complainant  H.  H.,  and  the  defendants  A.  H.  and  E.,  widow  of 

B.  C.  deceased,  as  children  and  heirs  at  law  of  the  said  L.  H.,  are  each 
seised  of  and  well  entitled  to  an  estate  in  fee,  as  tenants  in  common  with 
the  infant  defendants,  of  and  in  one  equal  undivided  fourth  (^)  part  of 
the  said  premises,  subject  to  the  dower  right  of  the  defendant  R.  H. 
therein,  and  subject  also  to  the  mortgages  held  by  the  defendant  J.  M. 

C.  upon  certain  lots  or  parcels  thereof  as  hereinafter  mentioned.  And 
that  the  infant  defendants  S.  H.  and  E.  H..  as  the  grandchildren  and 
heirs  at  law  of  the  said  L.  H.,  are  each  seised  in  fee  as  tenants  in  com- 
mon with  the  other  owners  thereof  of,  in,  and  to  an  equal  undivided 
half  (4)  of  one  equal  undivided  fourth  {^)  part  of  the  said  lands  and 
premises  subject  also  to  the  right  of  dower  of  the  defendant  R.  H.  there- 
in, and  also  to  the  mortgages  of  the  defendant  J.  M.  C  upon  certain 
lots  or  parcels  thereof 

And  I  do  further  certify  and  report,  that  the  defendant  R,  H.,  as 
widow  of  the  said  L.  H.  deceased,  is  entitled  to  her  right  of  dower  in 
all  the  lands  and  premises  mentioned  and  described  in  the  bill  of  com* 
plaint ;  which  right  is  not  subject  to  any  claim,  contribution,  or  incum- 
brance ;  exepling  the  village  lot  In  B.  called  No.  4 ;  which  is  subject 
to  the  mortgage  held  by  the  defendant  J.  M.  C,  and  her  dower  right 
in  that  lot  is  only  in  the  equity  of  redemption,  or  surplus. 
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And  I  do  further  report,  that  the  defendant  J.  M.  C.  holds  a  mort- 
gage executed  by  the  said  L.  H.  in  his  lifetime,  upon  what  is  called  the 
"  Homestead,"  being  the  lot  or  parcel  designated  above  as  No.  1,  dated, 
ice.  Which  mortgage  is  accompanied  by  a  bond  of  the  same  date. 
Said  mortgage  is  alien  upon  the  whole  of  said  lot  or  premises,  subject 
to  the  said  K.  H.'s  right  of  dower  therein.  And  the  said  J.  M.  C.'s 
claim  to  have  the  same  satisfied  out  of  such  premises  is  paramount  to 
all  others,  except  the  said  claim  for  dower.  And  I  do  further  report, 
that  there  is  due  to  the  said  J.  M.  C.  at  the  date  of  this  my  report, 
for  principal  and  interest  on  the  said  bond  and  mortgage,  the  sum 
of$ . 

And  I  do  further  report  that  the  schedule  hereto  annexed  marked  A. 
and  forming  a  part  of  this  my  report,  contains  a  statement  and  account 
of  the  principal  and  interest  moneys  due  i]pon  such  bond  and  mortgage, 
the  period  of  the  computation  of  interest,  and  its  rate;  to  which  for 
greater  certainly  1  refer. 

And  I  do  further  report,  that  the  said  defendant  J.  M.  C.  holds  a 
mortgage  upon  ihe  lot  of  land  situate  in  the  vitloge  of  B.  above  desig- 
nated as  No  4,  dated  &c.  j  which  mortgage  is  accompanied  by  a  bond 
of  the  same  date ;  both  of  which  were  executed  by  the  said  L.  H.  (n 
his  lifetime.  This  mortgage  is  a  lien  upon  the  entire  interest  in  the  said 
lot,  and  is  prior  and  paramount  to  all  others ;  having  been  given  for 
the  purchase  money  of  said  premises.  And  the  dower  claim  of  Ihe  said 
R,  H.  being  secondarily  entitled  to  satisfaction  out  to  the  proceeds  of 
Ihe  sale  of  the  said  lot. 

And  I  do  further  report,  that  there  is  due  to  said  J.  M.  C  at  the 
date  of  this  my  report  for  principal  and  interest  on  the  bond  and  mort- 
gage last  above  mentioned,  the  sum  of  $ .    And  that  schedule  B. 

hereto  annexed,  and  making  a  part  of  this  my  report,  contains  a  state- 
ment and  account  of  the  principal  and  interest  moneys  due  upon  such 
bond  and  mortgage,  the  period  of  the  computation  of  interest,  and  its 
rate ;  to  which  for  greater  certainty  I  refer. 

And  I  further  report,  that  no  creditor,  not  a  party  to  this  suit,  having 
a  general  lien  on  any  undivided  share  or  interest  in  the  premises  by 
judgment  or  decree,  appeared  before  me  on  the  said  reference  to  estab- 
lish his  claim,  in  pursuance  of  the  notice  published  by  me  as  aforesaid. 

And  I  further  certify  and  report  that  the  said  several  lots  of  land  and 
premises  are  so  circumstanced  that  an  actual  partition  thereof  caimot 
made  without  great  prejudice  to  the  owners   thereof,  for  the  following 
reasons :  [slate  reasons.]    I  am  therefore  of  opinion  that  a  sale  of  Ihe 
whole  of  the  said  land  and  premises  is  necessary  and  expedient. 


lU. 

nd         I 
be    > 
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And  I  (?o  further  report  that  I  have  caused  the  necessary  searches  to 
be  made,  and  find  that  no  creditor  not  a  party  to  this  suit  has  any  specific 
lien,  by  mortgage,  devise,  or  otherwise,  upon  the  undivided  share  or  in- 
terest of  any  of  the  parties  in  the  di  mises ;  a  lo  that  there  is  no  general 
lienor  incumbrance,  by  judgment  or  decree,  upon  the  undivided  share 
or  interest  of  either  of  the  parties  in  the  premises. 
All  which  is  respectfully  submitted. 
Dated,  &c.  J.  M.  A.,  Master  in  ch'y- 

Schedule  A.  referred  to  in  the  f  receding  reports 
One  bond  f'a'ed  ifcc. 

Schedule  B.  re/erred  to  in  the  preceding  report. 
One  bond  dated  &C. 


No.  509. 

Decree  directirg  a  sale  in  partition  suit. 

See  ante,  p.  398. 

At,  &c.  [as  in  No.  255.) 
[Title  as  in  No.  2.]  This  cause  bating  been  brought  on  to  be  heard 
on  the  complainant's  bill  taken  as  confessed  by  the  defendants  R.  H., 
A.  H.,  E.  C,  S.  H.  and  J.  M.  C,  and  up  >ii  the  <.•'  neral  answer  of  the 
guardian  ad  litem  of  the  infant  defendants  E.  H.  and  S.  A.  H.,  and  upon 
the  report  of  J.  M.  A  ,  one  of  the  masters  of  this  court,  and  the  papers 
included  in  and  making  a  part  of  said  report,  which  report  bears  date 
&c.,  and  after  hearing  W.  A.  B.,  of  counsel  for  complainant,  and  C.  M.  D. 
of  counsel  for  the  guardian  ad  litem  of  the  infant  defendants,  and  due 
deliberation  being  thereupon  had,  it  is  ord^eed  that  the  .'aid  report  be 
and  the  same  is  hereby  approved,  ratified,  and  confirmed.  And  it  is  fur- 
ther ordered,  adjudged,  declared,  and  decreed,  and  this  court J^  virtue 
of  the  power  and  authority  therein  vested  doth  order,  adjudge,  declare, 
and  decree,  that  the  parties  to  this  suit,  except  the  defi  ndant  J.  M.  C. 
and  S.  H.,  are  seised  of  and  entitled  to  the  lands,  tenements  and  heredit- 
aments in  the  bill  of  complaint  in  this  cause  mentioned,  and  hereinafter 
described,  with  the  appurtenances,  as  ten;  nts  in  common  thereof,  in  fee 
simple ;  and  that  the  respective  rights  and  interests  of  the  said  parties 
complainant  and  defendants,  therein,  are  such  as  are  ascertained  and 
stated  by  the  said  master  in  his  report  aforesaid ;  that  it  is  to  say ;  The 
complainant  H.  H.  and  the  defendants  A.  H.,  and  E.  widow  of  B.  C. 
deceased,  as  children  and  heirs  at  law  of  L.  H.,  are  ea(  h  seued  in  fee 
simple  as  tenants  in  common  with  the  infant  defendants  S.  A.  H.  and 
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E.  H.,  and  well  entitled  to  one  fourth  part  of  the  said  lands  and  tene^ 
ments  subject  to  the  dower  right  of  the  defendant  R.  H.  widow  of  the 
said  L.  H«  therein,  and  subject  also  to  the  mortgages  held  by  the  defen^ 
dant  J.  M,  C.  on  certain  lots  or  parcels  thereof  as  hereinafter  mentioned. 
The  infant  defendants  S,  A.  H,  and  E,  H«  as  children  and  heirs  at  law 
of  H,  H,  a  deceased  son  of  the  said  L.  H.,  are  each  seised  in  fee  simple^ 
as  tenants  in  common  with  the  other  owners  thereof,  of,  in  and  to  an 
equal  undivided  half  of  one  equal  undivided  fourth  part  of  the  said  lands, 
and  tenements,  subject  also  to  the  right  of  dower  of  the  said  defendant 
R.  H.  therein  and  to  the  mortgages  of  tlie  defendant  J.  M,  C.  on  certain 
lots  or  parcels  thereof.  The  defendant  R,  H.,  as  widow  of  the  said 
L,  H.  deceased,  is  entitled  to  her  right  of  dower  in  the  said  lands  and 
tenements,  not  subject  to  any  claim,  contribution,  or  incumbrance,  ex- 
cepting on  the  lot  of  land  and  premises,  situate  in  the  village  of  B.,  in 
the  said  .master's  report  designated  as  No,  4,  which  is  subject  to  a  mort-. 
gage  held  by  the  defendant  J.  M,  G,  and  which  said  mortgage  being  for 
the  purchase  money,  is  entitled  primarily  to  satisfaction  out  of  the  pro-* 
ceeds  of  the  sale  of  said  lot  No,  4.  The  interests  of  the  complainant 
and  of  the  defendants  A.  H.,  E.  ^\,  and  the  infant  defendants  S.  A.  H, 
and  E.  H.  in  the  premises  designated  in  said  master's  report  as  the 
"  Homestead,"  and  called  No.  1,  are  incumbered  by  a  mortgage  to  the. 
defendant  J.  M,  C,  on  which  there  was  due  at  the  date  of  the  said 

report  the  sum  of  $ .    The  interests  of  all  the  parties  in  the  lot  of 

land  and  premises  situate  in  the  village  of  B.  and  called  No,  4,  are  in- 
cumbered by  a  mortgage  to  the  defendant  J.  M.  C,  on  which  there  was 
due  at  the  date  of  said  report  the  sutn  of  $-^ — ;  whioh  said  mortgage 
is  primarily  entitled  to  be  satisfied  out  of  the  sale  of  said  lot  No.  4. 

And  it  is  further  ordered  and  decreed,  that  all  and  singular  the  prem-. 
ises  mentioned  in  said  bill  of  complaint,  and  therein  described  as  foU 
lows :  [insert  description  ;]  together  with  all  and  singular  the  heredita- 
ments and  appurtenances  thereunto  belonging  or  in  any  wise  appertain- 
ing, be  sold  at  public  auction  in  the  county  of -r^—  where  such  premi- 
ses are  sitnated,  by  and  under  the  direction  of  one  of  the  masters  of  this 
court  residing  in  that  county;  that  the  said  several  parcels,  as desig- 
nated  by  numbers  in  the  said  master's  report,  be  sold  separately  or  in 
such  portions  as  to  the  master  may  seem  most  for  the  interest  of  the  par- 
ties interested  therein  ;  that  the  said  master  give  six  weeks  previous  no- 
tice of  the  time  and  place  at  such  sale,  in  one  of  the  public  newspapers 

printed  in  the  county  of ,  where  the  said  premises  are  situated,  and 

in  such  other  manner  as  is  required  by  law  and  the  rules  and  practice  of 
this  court ;  that  the  master  be  at  liberty  to  recerye  such  an  c^moqut 
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down,  on  Ihe  sale,  and  give  such  credit  for  the  balance,  taking  security 
for  the  payment  of  the  same,  as  he  may  think  proper,  and  as  may  be 
consistent  with  the  provisions  and  directions  herein  contained.  And 
that  the  complainant,  or  any  of  the  parties  in  this  cause,  may  become 
the  purchaser  or  purchasers  thereof.  That  the  master,  forthwith  after 
said  sale,  make  report  thereof  to  this  court ;  and  after  this  decree  shall 
have  been  enrolled,  and  his  r«port  of  sale  shall  have  been  duly  confirm- 
ed, then  that  he  execute  a  deed  or  deeds  qf  the  said  premises  to  the  pur- 
clinser  or  purchasers  at  the  said  sale,  on  thuir  complying  with  the  con- 
ditions upon  which  the  deeds  were  lo  be  delivered  ;  and  llint  such  sale 
and  conveyance  be  valid  and  effectual  forever.  And  it  is  further  order- 
ed, that  the  costs  of  all  the  parties  to  this  sail,  to  be  taxed,  be  first  ap- 
portioned between  the  said  several  pnrcels  of  land  and  premises,  raleabjy, 
and  paid  out  of  the  proceeds  of  the  sale  thereof,  in  proportion  to  the 
sums  for  which  ihey  respectively  sell ;  Ihe  same  to  be  paid  to  the  soli- 
citor for  the  complainant,  and  to  Ihe  guardian  ad  litem  of  the  infant  de- 
fendants, or  his  solicitor.  And  that  the  master  in  like  manner  relain 
out  of  the  proceeds  of  ihe  sale  of  each,  the  fees,  commissions,  and  dis- 
bursements lo  which  he  is  entitled  on  such  sale.  That  the  said  master 
do  also  pay  and  discharge,  out  of  the  proceeds,  all  taxes,  charges,  and 
assessments  which  may  be  a  lien  upon  the  said  premises,  or  any  part 
thereof;  and  if  the  same  are  upon  a  part  only,  then  that  such  master 
pay  the  same  out  of  the  proceeds  of  such  part,  and  specify  the  same  in 
his  final  niport.  That  such  master  pay  to  the  defendant  J.  M.  C.  the 
amount  reported  due  him  upon  his  specific  lien  or  mortgage  on  the  lot 
in  Ihe  village  of  B.,  called  No.  4,  with  interest  from  the  date  of  said 
report,  out  of  the  net  proceeds  of  the  sale  of  said  lot,  prior  to  the  pay- 
ment of  R.  H.'s  dower  claim  therein. 

And  it  is  further  ordered  and  decreed,  that  Ihe  said  master  ascertain 
and  report  whether  the  defendant  R.  H.  is  willing  to  accept,  in  lien  and 
instead  of  her  dower  interest  in  the  said  premises,  a  sum  in  gross,  in 
satisfaction  thereof,  out  of  the  net  proceeds  of  Ihe  said  premises,  accord- 
ing to  her  rights  us  ascertained  in  said  master's  reporl,  and  what  would 
be  a  reasonable  satisfaction  for  her  said  interest,  on  the  principles  appli- 
cable to  life  annuities.  And  if  the  said  R.  H.  consents  to  accept  such 
gross  sum,  that  such  master  pay  the  same  to  her,  upon  her  executing, 
acknowledging,  and  delivering  to  him  a  release  lo  be  approved  of  by 
such  master  of  all  her  right,  title,  and  interest  of,  in,  and  lo  the  said 
premises,  and  every  part  thereof  But  if  she  shall  refuse  lo  accept  a 
gross  sum  in  lieu  of  her  dower  interest,  Ihen  it  is  further  ordered,  that 
the  said  master,  after  paying  the  costs  and  disbursements,  and  assess- 
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ments,  and  the  amount  due  to  the  defendant  J.  M.  C.  upon  bis  mort- 
gage on  the  said  lot  No.  4,  as  specified  in  said  report,  do  bring  one  third 
of  the  net  proceeds  of  the  said  sale  into  this  court,  to  be  invested  by  the 
register  [or  clerk]  for  her  benefit ;  the  interest  or  dividends  thereon,  or 
to  accrue  thereon,  to  be  paid  over  to  her  during  her  natural  life. 

And  it  is  further  ordered  and  decreed,  that  out  of  the  proceeds  of  the 
above  firstly  described  lot  of  land  and  premises,  after  paying  the  costs 
and  disbursements,  taxes  and  assessments  aforesaid,  and  after  paying  the 
widow  the  amount  of  her  d[ower  fight  therein,  either  in  gross  or  by  de- 
positing the  same  as  aforesaid,  the  said  master  pay  to  the  defendant  J. 
M.  C.  the  amount  reported  due  him  upon  his  mortgage  on  said  lot,  with 
interest,  or  so  much  thereof  as  the  residue  of  the  proceeds  of  the  said 
firstly  described  lot  will  pay  of  the  same.  And  in  case  the  residue  of 
the  proceeds  qf  said  lot  shall  be  insufficient  to  pay  the  amount  reported 
due  to  the  said  J.  M.  C.  with  interest  as  aforesaid,  that  the  master  speci- 
fy the  amount  of  such  deficiency,  in  his  report  of  such  sale. 

And  it  is  further  ordered  and  decreed,  that  the  said  master  divide  the 
residue  of  the  net  proceeds  of  the  sales  of  the  said  several  lots  of  land 
and  premises,  into  four  equal  parts,  and  that  he  bring  into  this  court  and 
deposit  with  the  register  [or  clerk]  thereof,  one  of  the  said  equal  fourth 
parts  of  such  residue,  being  for  the  shares  of  the  said  infant  defendants 
E.  H.  and  S.  A.  H. 

And  it  is  further  ordered,  that  the  said  master  pay  to  the  complainant 
H.  H.,  one  of  the  said  equal  fourth  parts  of  said  residue  to  the  defendant 
A.  H.,  one  other  of  the  said  equal  fourth  parts  of  said  residue,  and  to 
the  defendant  E.  C,  the  remaining  equal  fourth  part  of  the  residue  of 
said  net  proceeds.  And  that  the  master  take  receipts  for  all  such  pay- 
ments, and  file  them,  with  his  report  to  be  made  of  his  proceedings  sub- 
sequent to  the  confirmation  of  his  report  of  sale. 

And  it  is  further  ordered,  that  such  title-deeds  and  writings  as  may  be 
in  the  possession  or  under  the  control  of  any  or  either  of  the  parties,  and 
as  appear  to  relate  solely  to  any  particular  part  of  the  said  premises,  be 
delivered  up  to  any  person  or  persons  who  may,  on  such  sale,  become 
the  purchaser  or  purchasers  thereof.    And  that  all  other  title-deeds  or 

writings  may  be  deposited  with  th«  clerk  in  chancery,  for  the cii^ 

cuit,  for  safe  custody,  there  to  remain  for  the  benefit  of  all  parties  inte- 
rested therein. 

And  it  is  further  ordered  and  decreed,  that  the  purchaser  or  purchas- 
ers of  any  or  either  of  said  lots  or  parcels  of  land,  at  such  sale,  be  let  into      | 
possession  thereof ;  and  that  any  of  the  parties  in  this  cause,  who  may      ' 
be  in  possession  of  said  premises,  or  any  part  thereof,  and  any  person 


/ 
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who,  since  the  commencement  of  this  suit  has  come  into  the  possesdioa 
of  them,  or  either,  or  any  of  them,  deliver  possession  thereof  to  such 
purchaser  or  purchasers,  on  production  of  the  master's  deed  for  such 
premises. 

And  it  is  further  ordered,  that  the  said  master  make  a  report  of  his 
proceedinors  under  this  decree,  subsequent  to  the  confirmation  of  his 
port  of  sale  to  be  made  as  above  directed^ 


No.  SlO. 

Master's  report  of  sale  in  a  partition  suU^ 

« 

See  ante,  p.  310. 

Title  of  cause.]    To  the  chancellor  of  the  State  of  New- York. 

tn  pursuance  of  a  decretal  order  of  this  court,  made  in  the  above  cause, 
«tnd  dated  the "  day  of last,  I  the  subscriber,  one  of  the  mas- 
ters of  this  court,  residing  in  the  county  of -— ',to  whom  the  execution 
of  the  said  order  was  confided,  do  report : 

That  having  caused  a  notice  of  the  time  and  place  of  sale  of  the  pre- 
mises mentioned  in  said  decretal  order,  containing  a  brief  description 
thereof,  to  be  published  once  in  each  week  for  six  weeks  immediately 
previous  to  such  sale,  in  one  of  the  public  newspapers  printed  in  the 
county  of ,  where  such  premises  are  situated,  and  having  also  caus- 
ed a  copy  of  such  notice  to  be  put  up  at  three  of  the  most  public  places 

in  the  town  of ,  where  the  said  premises  are  situated,  I  did,  on  the 

. day  of *>  at  10  o'clock  in  the  forenoon,  that  being  the  time  spe- 
cified in  the  said  notice,  attend  at  the  American  Hotel,  in  the  village  of 
^— ^-^  the  place  therein  mentioned,  and  exposed  the  said  premises  for 
sale,  at  public  auction  to  the  highest  bidder,  as  directed  by  said  decretal 
order. 

I  do  further  report,  that  the  several  lots  or  parcels  of  land  so  directed 
to  be  sold  as  aforesaid,  were  put  up  for  sale  separately,  and  were  each 
and  every  of  them  struck  off  to  J.  K.,  for  the  following  sums; — lot  No. 

1,  for  the  sum  of  $ ^  lot  No.  2,  for  the  sum  o{$ ^  lot  No.  3, 

for  the  sum  of  $ ;  and  lot  No.  4,  for  the  sum  of  $ ;  those  suras 

being  the  highest  «ums  bidden  for  the  said  lots  respectively,  and  the  said 
J.  K.  being  the  highest  bidder  therefor ;  which  several  sums  amount  in 
the  aggregate  to  $ . 

That  the  terms  and  conditions  of  such  sales  were  reduced  to  writing, 
«md  made  known  to  the  persons  attending  such  sal^  previous  to  putting 
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• 

up  the  said  lots,  and  were  as  follows :  the  purchaser  or  purchasers  of 
each  lot  or  separate  parcel,  were  to  pay  ten  per  cent  of  the  purchase 
money  down,  on  the  day  of  sale,  and  the  residue  when  the  sale  should 
be  confirmed  and  the  deed  delivered.  And  that  the  said  3.  K.  has  sign- 
ed the  written  conditions  of  sale  above  mentioned,  together  with  an  acr 
knowledgmenl  that  he  has  purchased  the  premises  upon  those  terms.— 
And  he  has  paid  to  me  the  amount  required  to  be  paid  down. 

All  which  is  respectfully  submitted. 
Dated,  &c. 

J.  K.  P.,  Mast,  in  chancery. 


No.  511. 
Master^s  deed  in  a  partition  sutt^ 

r 

See  ante,  p.  310. 

^his  indenture  made  this day  of — -,  in  the  year  of  our  Lord, 

one  thousand  eight  hundred  and  forty -four,  between  J.  K.  P.,  one  of  the 

maisters  in  chancery  of  the  state  of  New- York,  rending  in county, 

of  the  first  part,  and  J.  K.,  of  the  second  part :  Whereas,  at  a  court  of 
chancery,  helji  for  the  state  of  New-York,  at  the  city  of  Albany,  on  the 

-^ — day  of ,  1843,  before  the  [vice]  chancellor  [of  the  3d  circuit,] 

it  was  among  other  things  ordered,  adjudged,  and  decreed  by  the  said 

court,  in  a  certain  cause  depending  in  said  court,  between com* 

plainant,  and defendants,  that  all  and  singular  the  premises  men- 
tioned in  the  bill  of  complaint  in  said  cause,  and  hereinafter  described, 
together  with  all  and  singular  the  hereditaments  and  appurtenances 
thereunto  belonging,  or  in  any  wise  appertaining,  should  be  sold  at  pub- 
lic auction  in  the  county  of ,  where  such  premises  are  situated,  by 

land  under  the  direction  of  one  of  the  masters  of  this  court,  residing  in 
that  county  5  after  such  master  had  given  the  public  notice  of  the  time 
ond  place  of  sale  specified  in  such  order,  and  required  by  law  amd 
the  rules  and  practice  of  said  court.  And  whereas  the  said  J.  K.,  a  mas- 
ter in  chancery,  residing  in  said  county  of ^,  and  party  of  the  first 

part  to  these  presetits,  in  pursuance  of  the  said  order  and  decree  of  the 

court  of  chancery,  did,  on  the day  of  — -*  instant,  sell  at  public 

auction,  at  the  American  Hotel,  in  the  village  of -^— ,  the  premises  men- 
tioned in  the  said  order,  after  having  given  public  notice  of  the  time  and 
place  of  such  sale,  and  a  brief  description  of  the  said  premises,  in  con- 
formity with  the  order  aforesaid.    And  whereas,  at  such  sale  the  said 
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premises  were  struck  off  to,  and  purchased  hy,  the  said  party  of  the  se- 
cond part  to  these  presents,  at  and  for  the  sum  of dollars  ;  that  be- 
ing the  highest  sum  bidden  for  the  same. 

Now  therefore  this  indenture  wituesseth,  that  the  said  party  of  the 
first  part,  master  in  chancery  as  aforesaid,  in  order  to  curry  into  effect 
the  sale  so  mnde  in  pursuance  of  the  said  decr«e  of  the  court  of  chancery, 
and  also  by  virtue  of  the  statute  in  such  case  made  and  provided,  and  ia 
consideration  of  the  sum  of — -  dollars  to  him  in  hand  paid  by  the  said 
party  of  the  second  part,  the  receipt  whereof  is  hereby  confessed  and 
acknowledged,  hath  granted,  bargained,  sold,  aliened,  released,  convey- 
ed, and  confirmed,  and  by  these  presents  doth  grant,  bargain,  sell,  alieni 
release,  convey,  and  confirm  mito  the  said  party  of  the  second  part,  aud 
to  his  heira  and  assigns  forever,  all  that  [insert  description  of  land;]  to- 
gether with  all  and  singular  the  rights,  titles,  privileges,  members,  here- 
ditaments and  appurtenances  thereunto  belonging  or  in  any  wise  apper- 
laining.  To  have  and  to  hold  all  and  singular  the  premises  above  men- 
tioned and  described  unto  the  said  party  of  the  second  part,  his  heirs 
and  assigns;  to  the  sole  and  only  proper  use,  benefit,  and  behoof  of  the 
said  party  of  Ilie  second  part,  his  heirs  and  assigns  forever. 

In  wituf^s  whereof  the  said  party  of  the  first  part,  master  in  chancery 
as  aforesaid,  has  hereunto  set  his  hand  and  seal  the  day  and  year  first 
above  written. 

Sealed  and  delivered  ) 
in  presence  of     \ 

[Acknowledgment  in  usual  form.] 


No.  512. 

Pinal  report  of  master,  after  sale,  in  a  partition  suit. 

Seesntc,  p.  310. 

Al,  &c.  [as  in  No.  255.] 
[  T^lle  of  cause.]        To  the  Chancellor  of  the  state  of  New-  York. 
In  pursuance  of  a  decretal  order  of  this  court,  made  in  the  above 

cause  on  the day  of  ^—  last,  I  the  subscriber,  one  of  the  masters 

of  this  court,  do  respectfully  report — 

That  in  obedience  to  the  said  decretal  order,  I  have  executed,  ac- 
iiiiovi'li'(ii;r-ii,  ;uul  liulivered  io).  K.  iIic  purchaser  of  the  premises  directed 
lo  he  sold  liy  ine,  a.  deed  of  such  premises,  on   receiving  from  him  llie 

Binu  of dollars,  (he  price  or  sum  for  which  the  said  premises  were 

Mild  to  him,  as  meulioned  in  my  former  report  of  such  sale,  made  in 
imrsuaiice  of  the  said  di'cretal  order,  and  bearing  date  the d-iy  of 
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last,  and  upon  his  complying  with  all  the  conditions  upon  which 

the  said  deed  was  to  be  delivered. 

And  I  further  report  that  I  have  paid  to  the  solicitor  for  the  com- 
plainant in  this  cause,  the  sum  of  $ for  the  costs  of  the  complain- 
ant in  this  suit  as  taxed,  and  have  taken  a  receipt  therefor,  which  is 
hereto  annexed ;  that  I  have  paid  to  the  solicitor  of  G.  M.   D.,  Esq., 

the  guardian  ad  litem  of  the  infant  defendants,  the  sum  of  $ ,  being 

the  amount  of  his  costs  as  taxed,  and  have  taken  a  receipt  therefor, 
which  is  hereto  annexed ;  that  1  have  retained  in  my  hands  the  sum  of 

$ ,  being  the  amount  of  my  fees,  commissions,  and  disbursements, 

on  said  sale  j  that  I  have  paid  the  collector  of  the  town  of the 

sum  of  $ ^  for  taxes  upon  the  said  premises ;  that  I  have  paid  to  the 

defendant,  J.  M.  C,  the  sura  of  $ ,  being  ihe  amount  reported  due 

to  him  upon  his  mortgages  on  the  said  premises.  And  that  the  defen- 
dant R.  H.  being  willing  to  accept,  in  lien  of  her  dower  interest  in  the 
said  premises,  a  sum  in  gross,  in  satisfaction  thereof,  out  of  the  net  pro- 
ceeds of  the  said  premises,  I  computed  the  value  of  her  said  dower  in^ 
terest,  upon  the  principle  of  life  annuities,  and  ascertained  the  same  to 

be  $ .     Aud  the  said  R.  H.  consenting  to  accept  that  sum,  I  have 

paid  the  same  to  her,  and  have  taken  from  her  a  release  duly  executed 
and  acl^nowledged,  and  approved  by  me,  of  nil  her  right,  title,  and  in- 
terest of,  in,  and  to  the  said  premises  and  every  part  thereof,  which  re- 
lease is  hereto  annexed. 

And  I  further  report  that  the  residue  of  the  net  proceeds  of  the  sale 
of  the  said  premises,  after  deducting  the  payments  and  sums  above  men- 
tioned, amounts  to  $ ;  which  sum  I  have  divided  into  four  equal 

parts,  each  of  which  amounts  to  $ ;  one  of  which  parts  I  have 

brought  into  this  court  and  deposited  with  the  register  thereof,  being  for 
the  shares  of  the  infant  defendants  E.  H.  and  S.  A.  H. ;  one  other  of 
which  parts  I  have  paid  to  the  Complainant  H.  H. ;  one  other  part  ta 
the  defendant  A.  H. ;  and  one  other  part  to  the  defendant  E.  C. ;  and 
that  I  have  taken  from  the  said  complainant  and  defendants  receipts  for 
the  amount  of  their  respective  shares  as  aforesaid,  which  are  hereto  an- 
nexed. 

And  I  further  report  that  I  have  let  the  said  J.  K.  into  the  possession 
of  the  premises  so  purchased  by  him. 

All  which  is  respectfully  submitted. 

Dated,  &c.  J.  K.  P.,  Master  in  Chan'y. 
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No.  513. 

Order  nisi  for  confirmation  of  No.  612. 

Atj  <fcc.  [as  in  No,  255.J 
[  Title  of  cause.] 
On  reading  and  filing  the  report  of  J.  K.  P.,  one  of  the  nnasters  of  this 

conn,  bearing  date .  stating  that  he  has  executed  and  delivered  to 

the  purchaser  of  the  premises  sold  by  him  pursuant  to  the  decretal  order 

of  this  court,  made  on  the day  of ,  a  deed  thereof,  and  that  he 

has  distributed  the  net  proceeds  of  the  sale  of  said  premises  in  thenrwu- 
ner  directed  in  the  said  decretal  order,  and  as  particularly  specified  in  such 
report ;  to  which  report  are  annexed  the  receipts  and  releases  of  the 
several  persons  to  whom  the  said  net  proceeds  have  been  paid ;  on  mo- 
tion of  W.  T.  S.,  solicitor  for  the  complainant,  ordered  that  the  said  re- 
port be  confirmed,  unless  cause  to  the  contrary  be  shown  within  eight 
days  from  the  time  of  entering  this  order. 


No.  614. 

Master^ s  report^  on  u  reference  under  177 tk  and  178/A  rules,  that  apar^ 

tition  can  be  made. 

See  ante,  p.  297. 

[Title  of  cause.]    To  the  Chancellor  of  the  state  of  New- York. 

In  pursuance  of  an  order  of  this  court,  made  in  the  above  cause,  on 

the day  of last,  by  which  it  was  referred  to  me  to  take  proof 

of  the  complainant's  title  and  interest  in  and  to  the  premises  in  the  bill 
of  complaint  in  this  cause  mentioned,  and  of  the  several  matters  set  forth 
in  said  bill ;  and  to  ascertain  and  report  what  share  or  part  of  the  said 
premises  belongs  to  each  of  the  parties  to  this  suit,  so  far  as  the  same 
could  be  ascertained,  and  the  nature  and  extent  of  their  respective  rights 
and  interests  therein,  and  an  abstract  of  the  conveyances  by  which  the 
same  are  held  ;  and  also  to  inquire  and  report  whether  the  said  premises, 
or  any  lot  or  separate  parcel  thereof  are  so  circumstanced  that  an  actual 
partition  thereof  cannot  be  made,  I  the  subscriber,  one  of  the  masters  of 
this  court,  do  report — 

That  having  been  attended  by  the  solicitors  for  the  several  parties 
who  appeared  in  the  cause,  I  proceeded  to  a  hearing  of  the  matters  so 
referred. 
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I  further  report,  that  on  such  hearing  I  took  proof  as  to  the  facts 
stated  in  the  bill  of  complaint,  and  find  that  the  material  facts  therein 
set  forth  are  true. 

And  I  further  certify  and  report,  that  the  following  is  an  abstract  of 
the  conveyances  by  which  the  premises  described  in  the  bill  of  com- 
plaint are  held,  that  is  to  say  :— [6w  in  Ao.  507,  from  the  (*)  to  the 
(t),  then  add  :]  can  be  made  without  material  injury  to  the  rights  or  in- 
terests of  the  several  owners  thereof ;  and  that  a  partition  of  sufh 
premises  would  be  more  advantageous  to  such  owners  than  a  sale 
thereof. 

All  which  is  respectfully  submitted. 

Dated,  &c. 

J.  K.  P^  Mast,  in  Ch'y 


No.  515. 
Decretal  order  for  partition  and  appointing  commissioners^ 

At,  (fcc. 

[Title  of  cause,]  This  cause  having  been  brought  on  to  be  heard 
upon  the  report  of  J.  C,  one  of  the  masters  of  this  court,  dated,  <fcc* 
whereby  the  said  master  reported  that  the  premises  mentioned  in  the 
bill  of  complaint  in  this  cause  may  be  partitioned  and  divided  into  four 
equal  parts,  without  material  injury  to  the  rights  or  interests  of  the 
several  owners  thereof,  and  that  a  partition  of  such  premises  would  be 
more  advantageous  to  such  owners  than  a  sale  thereof ;  and  whereby 
the  said  master  also  reported  that  the  complainant  J.  Y.  is  entitled  in 
fee  to  one  equal  undivided  fourth  part  of  the  said  premises  :  the  defen- 
dant S.  C.  to  one  equal  undivided  fourth  part  thereof;  the  defendant  N* 
M.  to  one  equal  undivided  fourth  part  thereof;  and  that  the  defendant 
W.  L.  is  entitled  to  the  remaining  undivided  fourth  part  thereof.  On 
motion  of  H.  A.,  of  counsel  for  the  said  complainant,  no  one  appearing 
to  oppose,  after  due  notice,  it  is  ordered,  adjudged,  and  decreed,  and 
this  court,  by  virtue  of  the  power  and  authority  therein  vested,  pursuant 
to  the  statute  in  such  case  made  and  provided,  doth  order,  adjudge,  and 
decree,  that  the  said  master's  report  be,  and  the  same  is  hereby  ratified 
and  confirmed. 

And  it  is  further  ordered,  declared  and  decreed,  that  the  rights  and 
interests  of  the  several  parties  to  this  suit  of,  in,  and  to,  the  several  lots, 
pieces  or  parcels  of  land  described  in  the  bill  of  complaint  in  this  cause, 
are  as  stated  and  forth  in  the  said  master's  report, 

ToL.  II.  92 
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And  it  is  further  ordeied,  adjudged  and  decreed,  ihat  partition  be 
made  of  the  lands  and  premises  mentioned  and  set  forth  in  the  hill  of 
complaint  in  this  cause,  which  premises  are  described  as  follows  :  [in- 
tert  description)  among  the  parlies  to  this  suit  according  to  their  respec- 
tive rights  and  interests  therein  as  the  same  were  reported  by  said  mas- 
ter and  have  been  thus  ascertained  by  this  court  and  established  by  thig 
,  decree.  And  il  is  further  ordered,  that  W.  A.  H,,  B.  R.  and  S.  P., 
three  reputable  freeholders  of  the  connty  of Le,  and  they  are  here- 
by appointed  commissioners  for  the  purpose  of  making  such  partition. 
That  the  said  commissioners,  before  proceeding  to  ihe  execution  ol  their 
duties,  as  such,  shall  be  severally  sworn  or  affirmed  before  some  officer 
authorized  by  law  to  administer  oaths,  honestly  and  impartially  to  exe- 
cute the  trust  reposed  in  ihem,  and  to  make  partition  as  directed  by  this 
court.  And  that  such  oaths  or  affirmations  be  filed  with  the  clerk  of 
this  court  at  or  before  the  coming  in  of  the  report  of  the  said  commis- 
sioners hereinafter  directed  to  be  made.  And  that  the  said  commission- 
ers shall  divide  the  said  lands  and  premises  into  four  equal  parts,  quan- 
tity and  quality  relatively  considered,  and  that  they  allot  to  the  com- 
plainant one  of  the  said  equal  fourth  parts  of  said  premises  ;  to  the  de- 
fendant S.  C.  one  other  of  the  said  equal  fourth  parts  ;  to  the  defen- 
dant N.  M.  one  other  of  the  said  equal  fourth  parts  ;  and  to  the  defen- 
dant W.  L.  the  remaining  equal  fourth  part ;  to  be  held  and  enjoyed  by 
Ihe  said  parties  in  severalty  according  to  their  rights  and  interests  there- 
in so  ascertained  and  determined  as  aforesaid.  And  that  the  said  com- 
missioners shall  designate  the  parts  or  portions  so  allotted  to  each  of 
the  said  parties,  and  the  boundaries  thereof,  by  sufficient  descriptions 
and  monuments. 

And  it  is  further  ordered,  that  the  said  commissioners  make  a  full  and 
ample  report  to  this  court  of  their  proceedings  in  this  behalf,  under  iheir 
hands,  or  under  the  hands  of  any  two  of  them,  specifying  therein  the 
manner  in  which  they  shall  have  executed  this  decree,  and  describing 
the  lands  divided,  and  the  parts  or  shares  allotted  to  each  party,  with 
the  quantity,  courses,  and  distances  of  each  share,  and  a  description  of 
the  posts,  stones,  or  other  monuments  thereof,  and  the  items  of  their 
charges  in  ihe  premises.  That  the  said  commissioners,  or  such  two  of 
them  as  shall  sign  the  said  report,  do  acknowledge  the  same,  or  cause 
it  to  be  proven  in  the  same  manner  that  deeds  are  required  to  be  ac- 
knowledged or  proven,  to  entitle  them  to  be  recorded,  before  some  of- 
ficer authorized  to  take  the  proof  or  acknowledgment  of  deeds;  and  that 
such  report  be  filed  in  the  office  of  the  clerk  of  this  court.  That  all  the 
said  commissiouere  do  meet  together  in  the  performance  of  any  of  their 
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duties  under  this  decree,  but  that  the  nets  and  decisions  of  a  inajoritjr  of 
such  commissioners,  when  so  met,  shall  be  valid. 

And  it  is  further  ordered,  that  the  said  commissioners  be  authorized 
to  employ  a  surveyor,  and  to  cause  all  necessary  maps  and  surveys  to 
be  made.  And  all  the  parties  in  this  cause  shall  produce  to,  and  leave 
with,  the  snid  commissioners,  for  such  time  as  the  commissioners  shall 
deem  reasonable,  all  deeds,  writings,  surveys,  or  mnps  relating  to  the 
3aid  premises  or  any  part  thereof. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  ia  case  parti- 
tion of  snch  premises  cannot  be  made  with  perfect  equality  between  the 
said  parties,  according  to  their  respective  rights  and  interests  therein, 
unless  some  compensation  be  made  by  one  or  more  of  the  said  parties  to  the 
other  of  them,  for  equality  of  partition,  that  then  and  in  that  caso  the 
said  commissioners,  or  such  two  of  them  as  may  make  said  partition,  as- 
certain and  report  ihe  proper  compensation  which  ought  to  be  made  for 
equality  of  pariition;  and  liy  which  of  the  parlies  the  same  should  be 
paid,  and  to  which  the  same  ought  to  be  allowed.  But  the  said  com- 
missioners shall  nol  report  compensation  to  be  paid  by  an  infant,  for 
equality  of  partition,  unless  it  satisfactorily  appears  to  them  that  he  or 
they  have  sufficient  personal  estate  to  pay  the  same  and  his  or  their 
shares  of  Ihe  costs  and  expenses  of  this  suit,  and  all  other  liens  on  his 
or  their  share  of  the  premises ;  except  ir)  cases  where,  from  the  situa- 
tion of  the  property  and  of  the  interests  of  the  parties,  it  cannot  be 
charged  upon  the  share  of  an  adult. 

And  it  is  further  ordered,  that  a  commission  is^ue  out  of  and  under 
the  seal  of  this  court  directed  to  the  said  W.  A.  H.,  B.  R.  and  S.  P^ 
suthorizini?  and  directing  them,  or  any  two  «f  them,  to  make  partition 
of  the  said  premises  in  Ihe  ninnner  above  directed. 


No.  516.  ,_ 

Co/nmissioH  for  partition. 
See  aoie,  p.  298. 
The  People  of  the  Slate  of  New- York  lo  D.  B.,  C.  W.  and  W 

L.  S.    K.,  nil  of  the  county  of ,  greeting :     Whereas  at  onr  comi 

of  chancery  held  for  the  stale  of  New- York,  before  our  vice 

chancellor  of  the  fourth  circuit,  at  ,  on  the day  of  ,  a 

certain  decretal  order  was  made  by  the  said  court,  in  a  certain  cause 
depending  in  said  court  wherein  S.  G.  was  complainant,  end  J.  G.  de- 
fendant, by  which  it  was,  among  other  thin^ps,  ordered  that  a  piirthion 


732  APPENDIX  OP  PRECEDENTS. 

vf  the  premises  mentioned  and  described  in  the  bill  in  this  cause,  should 
be  made  between  the  said  complainant  and  defendant  in  equal  poTtioDs, 
quality  and  quantity  relatively  considered.  And  whereas  by  said  de* 
«retal  order  it  was  further  ordered  that  in  case  the  said  pnrlilion  could 
not  be  made  equal  between  the  said  parlies,  without  prejudice  to  the 
rights  and  interests  of  one  of  them,  that  then  and  in  such  case  compen- 
sation should  be  made  by  one  of  the  said  parties  to  the  other,  for  equal- 
ity of  partition,  according  to  the  equity  of  the  case.  And  whereas  it 
was,  in  and  by  the  said  decretal  order  furlhet  ordered  that  a  commission 
issue  out  of  and  under  the  seal  of  (his  court,  to  you  (o  be  directed,  au- 
thorizing and  directing  you  to  act  in  the  premises  for  the  purpose  of 
carrying  the  -said  decretal  order  into  effect :  Now,  therefore,  know  ye, 
ihatcoufiding  in  your  prudence  and  discretion,  we  have  assigned  aod 
appointed  you  the  said  D.  B.,  C.  W.,  and  W,  K.,  commissiotiers  for  tlie 
purposes  herein  mentioned :  and  do  give  you,  or  any  two  of  you,  full 
power  and  aurhority  to  make  partition  of  the  premises  above  mentitwed 
and  hereinafter  set  forth  and  described,  between  the  said  S.  G,  and  t!ie 
said  J.  G.,  according  to  their  respective  rights  and  interests  therein,  as 
the  same  have  been  ascertained,  declared,  determined  and  adjudged  in 
-and  by  the  decretal  order  afon^^uid  ;  and  that  you,  the  said  commissian- 
ers,  or  such  two  of  you  as  may  make  the  said  partition,  make  a  report 
tmder  your  hands  to  our  said  court  of  chancery  of  your  proceedings  un- 
der and  by  virtue  hereof,  without  unnecessary  delay.  And  we  do,  by 
these  presents  further  authorize,  direct,  and  requite  you,  or  such  two  of 
you  as  may  make  the  said  partition,  that  in  case  the  same  cannot  be  made 
equal  between  the  said  parties,  without  prejudice  to  the  rights  and  in- 
terests of  one  of  thi'P),  imless  compensation  be  made  by  one  of  the  said 
parlies  to  iheoiher  for  equality  of  partition  in  the  said  premises,  that 
then,  and  in  such  case  yon,  or  such  two  of  you  as  may  make  such  parti- 
tion, asceruin  what  compensatiou  or  compensations  ought  to  be  nude 
by  such  one  of  the  said  parties  respectively,  who  ought  to  make  the 
same  to  such  one  of  the  said  parties  respectively,  to  whona  the  same 
ought  to  be  made  for  equality  of  partition,  according  to  the  equity  of  the 
case  ;  and  that  you,  or  such  two  of  you  as  may  make  the  said  parlilion, 
allot  and  award  such  compensalioH  or  compensations  to  be  made  accord- 
ingly. And  th;it  in  your  said  report  and  return  you  certify  and  declare 
the  compensation  orcompenFations,  or  sum  or  sums  of  money  you  or 
such  two  of  you  as  may  make  the  said  partition,  may  ascertain,  allot, 
end  award  to  be  made  by  and  to  the  parlies  respectively,  and  by  who^n 
the  same  shall  be  made,  and  to  whom  the  same  shall  be  awarded.  Aud 
we  do  hereby  further  order  and  direct  that  yoti,  or  such  two  of  you 
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as  shall  act  in  the  premises,  by  virliie  of  the  said  decretal  order,  and  of 
this  commission,  do,  for  the  better  iinderstandincr  and  more  clear  eluci- 
dation of  the  shape  and  situation  of  the  said  premises,  and  of  the  manner 
in  which  such  partition  shall  be  made,  make,  or  cause  to  be  made,  and 
annex  to,  and  return  with  this  commission,  a  map  of  the  whole  of  the  said 
premises,  showing  clearly  and  distinctly  the  division  which  you  shall 
make  of  the  premises.  And  the  better  to  enable  you  to  make  the  par- 
tition and  perfoJrm  the  duties  ab  ve  directed,  you  and  each  of  you  are,  ^ 
and  is  hereby  authorized  and  empowered  to  enter  into  and  upon,  and 
view  the  said  premises,  and  every  or  any  part  thereof,  together  with 
such  surveyors  and  assistants  as  you  may  deem  necessary ;  and  to  sur- 
vey tlie  same,  or  cause  the  same  to  be  surveyed,  for  the  purposes  afore- 
said ;  which  said  premises  are  described  as  follows:  [insert  description.] 

Witness.  Reuben  H.  Walworth,  chancellor  of  onr  said  state,  at , 

this day  of ,  one  thousand  eight  hundred  and  forty-three. 

E,  T,  IVL,  Sol.  for  comp't, 

G,  M.  D.,  Clerk. 

Endorsed. 

The  execution  of  the  within  commission  appears  by  the  report  hereto 

annexed. 

Dated,  <fcc.  B.  B.    ) 

C.  B.    }  Commissioners. 
W.  K.  \ 


No.  5  J  7. 

Oath  of  commissioners. 
See  ante,  p.  298. 

We,  D.  B.,  C.  W.  and  W.  K.,  the  commissioners  within  named,  do 
severally  swear  that  we  will  honestly  and  impartially  execute  the  trust 
reposed  in  us  by  the  within  commission,  and  make  partition  as  therein 
directed  by  the  courts 

Subscribed  and  sworn  D.  B. 

this  day  of C.  W.  ^  Commissioners. 

1843,  before  me,  W.  K. 

J.  R.,  Justice  of  the  peace. 
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N-o.  518. 

Report  of  commissioners  in  partition. 

See  ante,  p.  300. 

X'Htlc  of  cause,]  To  the  Chancellor  of  the  state  of  New- York. 

In  pursuance  of,  and  in  obedience  lo  a  commission  in  the  above  enti- 
tled cause,  issued  out  of,  and  under  the  seal  of  this  court,  and  directed 
and  delivered  to  the  undersigned  commissioners  therein  named,  tested 

the day  of -,  1843^  which  said  commission  is  hereto  annexed ; 

we  the  said  commissioners  do  hereby  respectfully  report  and  return: 

That  having  been  first  duly  sworn,  and  having  severally  taken  the 
oath  hereto  annexed,  we  have  carefully  exa minted  the  premises  described 
in  said  commission,  and  caused  ihem  to  be  surveyed  in  our  presence,  and 
have  made  partition  thereof  between  the  said  parties,  according  to  their 
respective  rights  and  interests  therein,  as  the  same  have  been  ascertained, 
declared,  and  determined  by  the  said  court,  as  we  were  by  the  said  com- 
mission commanded,  in  manner  following :  We  divided  the  whole  of  the 
said  premises  into  two  allotments,  which  are  designated  on  Che  map  here- 
to annexed,  by  the  letters  A.  and  B.  ^  each  of  which  allotments  is  in  our 
opinion,  of  equal  value,  and  that  being  in  our  judgment,  the  most  bene- 
ficial division,  all  circumstances  considered,  that  could  be  made  of  such 
premises.  And  that  we  have  set  off  in  severalty  to  the  said  J.  G.,  all 
that  certain  parcel  of  said  premises  designated  on  the  said  map  by  the 
letter  A.,  and  which  is  bounded  as  follows:  [insert  description.]  as  wifl 
more  fully  appear  by  reference  to  the  said  map. 

And  we  have  also  set  off  in  severalty  to  the  said  S.  Q.,  all  those  certain 
pieces  or  parcels  of  said  premises,  d^)signated  on  the  said  map  by  the 
letter  B.,  which  are  bounded  as  follows :  [vfsert  descriptionj]  as  will 
also  more  fully  ajjpear  by  reference  to  said  map. 

And  we  farther  certify  and  report,  that  the  items  of  the  various  ex- 
penses attending  the  execution  of  the  said  commission,  including  our  fees 
as  commissioners,  are  contained  in  a  schedule  hereto  annexed,  marked 
A.,  and  forming  a  part  of  this  our  report.  And  that  for  the  better  un- 
derstanding, and  more  clear  elucidation  of  the  shape  and  situation  of  the 
said  premises,  and  of  the  manner  in  which  such  partition  has  been  made 
hy  us,  we  have  caused  to  be  made  a  map  thereof,  showing  what  parts  of 
the  seiid  premises  have  been  allotted  to  the  repective  parties;  which 
map  forms  a  part  of  this  our  report,  and  is  hereto  annexed  marked  B. 

Ill  wituiss  whereof,  we  the  said  commissioners  have  set  our  hands  to 
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this  our  report,  this day  of ,  in  the  year  of  our  Lord  one  thou* 

sand  eight  hundred  and  forty-three. 

D.  B.   ) 

C  W.  >  Commissioners, 

To  be  acknowledged  in  the  same  manner  as  a  deed. 


No.  619. 

Notice  of  kearhig  on  report  of  commissioners  in  partition^  and  for 

final  decree. 

[Title  of  cause.] 

Sir  :  Take  notice,  that  this  cause  will  be  brought  to 
a  hearing,  upon  the  report  of  the  commissioners  appointed  to  make  par* 
tition  of  the  premises  mentioned  in  the  bill  of  complaint  in  this  <wuse, 

and  for  a  final  decree,  at  the  next  term  of  this  court,  to  be  held  at , 

on  the day  of next,  at  ten  o'clock  in  the  forenoon,  or  as  sooa 

thereafter  as  counsel  can  be  heard. 

Dated,  d^c. 


No.  &20. 

Final  decree  for  actual  partition 

See  ante,  p.  301. 

At,  &c.  [as  in  No.  255.} 
[Title  of  cause.]  This  cause  having  been  brought  on  to  be  heard 
upon  the  report  of  D.  B.,  C.  W.,  and  W.  K.,  commissioners  appointed 
therein,  under  and  by  virtue  of  a  commission  issued  out  of,  and  unde? 
the  seal  of  this  court ;  and  on  reading  and  filing  said  report,  which  bears 
date  the  day  of by  which  it  appears  that  the  said  commis- 
sioners have  made  partition  of  the  premises  described  in  the  bill  of  com- 
plaint in  this  cause,  between  the  said  S.  G.  and  J.  G.,  according  to  their 
respective  rights  and  interests  therein,  as  the  same  have  been  ascertain- 
ed, declared,  and  determined  by  this  court,  and  by  which  said  partition 
the  said  commissioners  have  divided  the  whole  of  the  said  premises  into 
two  allotments,  of  equal  value,  and  have  set  oflf  in  severalty  to  the  said 
J.  6.,  one  of  the  said  allotments,  bounded  and  described  as  follows :  [in- 
sert description,]  as  will  more  fully  appear  by  a  map  of  said  partition 
thereto  annexed.    And  also  by  which  partition  the  said  commissioners 
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have  set  off  in  severalty  to  the  said  S.  G.,  the  other  of  the  said  allot- 
ments,  which  is  bounded  and  described  as  follows  ;  [insert  description,] 
as  will  also  more  fully  appear  by  reference  to  the  said  map  of  the  parti- 
tion annexed  to  such  report.  And  on  motion  of  G.  B.  J.,  of  counsel  for 
the  complainant,  it  is  ordered,  adjudged,  and  decreed,  and  this  court, 
by  virtue  of  the  authority  therein  vested,  doth  order,  adjudge,  and  de- 
cree, that  the  said  report,  and  all  things  therein  contained,  do  stand  rati- 
fied  and  confirmed,  and  that  the  partition  so  made,  be  firai  and  effec- 
tual forever.  And  it  is  further  ordered,  adjudged,  and  decreed,  that 
the  said  S.  G.  and  J.  G.,  do  each  execute,  under  their  hands  and 
seals,  and  acknowledge  and  deliver  to  the  other,  a  deed  of  release  and 
quit  claim  of  the  parcels  of  land  set  of  to  each  in  severalty  as  aforesaid. 
And  it  is  further  ordered,  adjudged,  and  decreed,  that  the  said  J.  G.  pay 
to  the  said  S.  G.  the  one-half  of  the  costs  and  charges  of  the  proceedings 
in  thi^  cause  ;  and  that  the  said  S.  G.  have  execution  therefor. 


No.  521. 
Another  fin 'i'  decree  for  partition. 

At,  &c. 
[  Title  of  cause.  ] 

This  cause  coming  on  to  be  heard,  on  the  report  of  L.  M.,  N.  O. 
and  P.  Q..,  the  commissioners  appointed  by  and  under  an  order  of  this 

court,  bearing  date  at  the  village  of  W.  on  the day  of ,  one 

thousand  ei^ht  hundred  and  forty-three,  appointing  them  commissioners 
to  make  partition,  quantity,  quality  and  value  relatively  considered,  of  the 
land  and  premises  mentioned  and  described  in  the  complainant's  bill  of 
complaint,  amongst  the  several  parties  complainants  and  defendants  in 
this  cause,  according  to  their  several  rights  and  interests  therein,  as  was 
in  said  order  set  forth.    Thereupon,  on  reading  and  filing  the  report  of 
the  commissioners  so  appointed  as  aforesaid  from  which  it  appears  that 
after  the  said  appointment  they  did  severally  take  and  subscribe  an  affirm- 
ation before  an  officer  duly  authorized  to  administer  the  same,  honestly 
and  impartially  to  execute  the  trust  reposed  in  them  as  such  commis- 
sioners as  aforesaid  ;  and  that  after  taking  and  subscribing  the  said  af- 
firmation they  proceeded  to  view  the  lands  and  premises  mentioned  in 
said  order ;  and  after  first  causing  the  same  to  be  carefully  surveyed,  and 
a  field  book  and  map  thereof  made  by  a  surveyor,  by  them  employed  for 
that  purpose,  which  field  book  and  map  was  annexed  and  referred  to  in 
said  report,  they  proceeded  to  divide  the  said  lands  and  premises  among 
the  several  complainants  and  defendants  according  to  their  respective 
rights  and  interests  therein,  quantity,  quality  and  value  relatively  cod. 
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sidered,  and  did  thereupon  allot,  assign  and  set  apart  to  the  said  G.  T, 
the  one  equal  undivided  third  part,  to  the  said  G.  G.  the  one  equal  un^ 
divided  third  part,  and  to  the  said  L.  G.  C.  the  one  equal  undivided 
third  part,  as  tenants  in  common  of  all  those  certain  lots  described  in  the 
said  field  book,  and  laid  down  and  distinguished  on  the  said  naap  as  lots 
numbers  [insert  description  oflandJ\ 

That  they  did  also  set  apart,  allot  an^  assign  to  the  said  L.  G.  C.  the 
one  equal  undivided  half  part,  and  to  the  said  G,  G,  the  other  one  equal 
Undivided  half  part  as  tenants  in  common  of  all  those  certain  lots  de- 
scribed in  said  field  book,  and  laid  down  and  distinguished  on  said  map 
as  [ifisert  description  eflands.\ 

That  they  did  also  allot,  assign,  and  set  apart  to  the  said  G.  1\,  to  hold 
in  severalty,  all  those  certain  lots  desoribed  in  the  said  field  book,  and 
laid  down  and  distinguished  on  the  said  map  as  lots  [insert  description 
of  land.] 

That  they  did  also  set  apart,  allot  and  assign  to  the  said  R.  W.  T.,  ta 
hold  in  severalty,  all  those  certain  lots  described  in  the  said  field  book 
and  laid  down  and  distinguished  on  said  maps  as  lots  [insert  description 
of  land.] 

That  they  did  also  set  apart,  allot,  and  assign  to  the  said  M,  M.  T^  to 
hold  in  severalty,  all  those  certain  lots  described  in  the  said  field  book, 
and  laid  down  and  distinguished  on  said  map  as  lots  [insert  description 
of  land.] 

That  they  did  also  set  apart,  allot,  and  assign  to  the  said  S.  M.  T.,  to 
hold  in  severalty,  all  those  certain  lots  described  in  the  said  field  book, 
and  laid  down  and  distinguished  on  said  map  as  lots  [insert  description 
of  land.] 

That  they  did  also  allot,  assign  and  set  apart  to  the  said  G«  T.,  L.  G, 
C,  and  G.  G.,  as  tenants  in  common,  each  the  one  equal  undivided 
third  part  of  all  that  strip  or  tract  of  land  described  in  said  field  book, 
and  laid  down  and  marked  on  said  map  as  the  contemplated  west  canal 
to  be  by  them  the  said  G.  T.,  L.  O,  C,  and  G,  G.,  their  heirs  and  asm 
signs,  used,  improved  and  occupied  in  whole  or  in  part  as  a  canal  for 
hydraulic  purposes,  at  such  time  and  times  as  they  may  think  fit  and 
proper  so  to  use  and  improve  the  same,  subject  however  to  be  used,  oc- 
cupiedand  enjoyed  as  a  public  street  or  highway  until  the  same  shall 
be  taken,  used  and  improved  as  a  canal  for  hydraulic  purposes  by  the 
said  G.  T.,  L.  G/C.  and  G.  G.,  or  their  heirs  or  assigns. 

That  they  did  also  allot,  assign  and  set  apart  the  said  strip  or  tract  of 
land  described  in  said  field  book,  and  laid  down  and  marked  on  said 
map  as  a  contemplated  hydraulic  canal,  as  a  publie  street  or  highway, 

Vol.  II.  93 
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and  as  part  of  canal  street  as  described  in  said  field  book,  and  laid  down 
and  marked  on  said  map,  making  said  canal  streei  one  hundred  and 
twenty  feet  wide,  giving,  saving,  and  reserving  to  ihe  said  several  par- 
ties the  right  to  improve,  use,  and  occupy  the  said  last  mentioned  strip 
or  tract  of  land  as  a  canal  for  hydraulic  purposes  by  the  said  several 
parties,  their  heirs  or  assigns,  opposite  the  said  several  lots  set  apart,  al- 
lotted and  assigued  to  them  respectively,  at  such  time  and  times  as  they 
or  either  of  them  may  think  fit  and  proper  so  to  use  and  improve  the 
same. 

From  which  said  report  it  also  further  appears  that  in  making  the 
partition  aforesaid,  the  said  commissioners  assigned,  allotted,  and  set 
apart  to  E.  W.  T.,  M.  M.  T.  and  H.  T.,  respectively,  who  are  not  in  a 
situation  to  improve  their  shares  in  the  manner  mentioned  in  the  said 
report  of  the  said  comniissioners,  other  equivalent  portions  of  the  said 
premises  in  projwrtion  and  equivalent  to  their  several  respective  rights 
and  interests  inthesaid  premises,  quality,  quantity  and  value  respectively 
considered,  and  that  they,  the  said  commissioners,  were  able  to  make 
the  shares  of  the  respective  parties  in  their  judgment  equal  and  propor- 
tionate to  their  several  respective  rights  and  interests  in  the  said  prem- 
ises, without  requiring  any  sum  or  allowance  to  be  paid  or>  allowed  by 
any  or  either  of  the  parties,  to  any  or  either  of  the  said  parly  or  parties 
for  equality  of  partition. 

From  all  which  it  satisfactorily  appears  to  this  court  that  the  report 
of  the][said  commissioners,  and  the  partition  so  by  them  made  as  afore- 
said, is  in  all  respects  equitable  and  just. 

And  on  reading  and  filing  a  notice  of  the  hearing  upon  said  report, 
and  an  admission  signed  by  H.  P.  H.,  esquire,  as  counsel  for  the  said 
G.  T  ,  D.  B.,  as  solicitor  for  the  defendanu  G.  G.  and  L.  G.  C,  and  J. 
B.  L.,  solicitor  for  J.  M.  D.,  register  of  this  court  and  guardian  ad  li- 
tem of  the  said  defendants  H.  T.,  E.  W.  T.  and  M.  M.  T.,  of  service  of 
said  notice  on  them  respectively,  and  on  motion  of  S.^G.  H.,  Esquire, 
of  counsel  for  the  complainants,  no  person  appearing  fur  said  defen- 
dants, it  is  ordered,  adjudged  and  decreed,  and  the  chancellor,  by  virtue 
of  the  power  and  authority  of  this  court,  and  in  pursuance  of  the  statute 
in  siKh  case  made  and  provided,  doth  hereby,  order,  adjudge  and  decree 
that  the  said  report  be  confirmed,  and  that  the  said  partition  made  by 
the  commissioners  of  partition  in  this  cause,  be  in  all  respects  ratified 
and  confirmed ;  and  the  same  is  hereby  approved  and  ratified ;  and  it  is 
further  ordered  and  decreed  that  the  said  partition  be  firm  and  effectual 
forever. 

And  it  is  further  ordered,  adjudged,  and  decreed  that  the  costs  of  the 
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seTGral  parties  in  this  suit,  I0  be  taxed,  including  all  reasonable  charges 
and  expenses  incurredtoelTcctthepartitiun  in  this  cause,  to  be  allowed  by^ 
one  of  the  taxing  masters  of  this  cour',  and  which  are  taxable  as  between 
"  party  and  party,  shall  be  borne  and  paid  by  the  complainanta  and  de- 
fendants as  follows,  viz:  the  said  O.  T.  one  third  part  thereor,  ihe 
said  G.  G.  and  L.  G.  O,  each  one  sixth  part  thereof,  the  said  H.  T.  the 
one  sixth  part  of  one  ihird  thereof,  and  the  said  E.  W,  T.,  M.  M. 
C,  J.  M.  T.,  and  S.  M.  T,  each  five  seventy-second  parts  thereof;  and 
that  the  parties  entitled  to  such  costs  have  execution  according  to  ihe 
course  and  practice  of  this  court ;  that  ia  to  say,  that  the  parties  whose 
several  taxed  hills  of  coats  and  expenses  exceed  the  amount  of  their  re- 
spective poriions  of  the  costs  as  aforesaid,  have  execution  for  such  ex- 
cess against  the  other  parties  respectively,  for  the  amount  which  the  re- 
spective taxed  bills  of  such  other  parties  are  less  than  the  amount  of 
their  respective  portions  of  the  whole  coals  of  all  the  parties.  And  the 
costs  of  the  guardian  ad  litem  of  the  infant  defendants  respectively,  to 
the  extent  of  their  several  shares  or  porliot^s  of  Ihe  whole  costs  of  the 
suit,  are  declared  to  be  liens  upon  their  respective  shares  of  the  preiji- 
ises  in  favor  of  such  guardian  ad  litem ;  which  costs  the  general  guar- 
dians of  the  infants  are  authorized  and  directed  to  pay  out  of  the  rents 
and  profits  of  such  shares,  or  out  of  any  other  moneys  which  may  come 
to  their  hands  belonging  to  the  said  inAints  respectively.  And  that  the 
guardian  ad  litem  be  at  liberty  to  apply  to  the  court  for  fnrther  direc- 
tions if  necessary,  as  to  the  payment^f  sueh  costs. 


No.  522. 
Another  Jinal  decree  far  partition. 

At,  &c.  \{is  in  No.2h5.] 
\TUU  of  cause.] 

'ITiis  c-uise  coming  on  to  be  heard  upon  the  report  of 
H.  W.    B.  R.  and  J.  M ,  commissionera  heretofore  appointed  by  the 

decretal  order  of  this  court,  dated  the day  of ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and ,  and  for  final  direction, 

by  which  report  it  appears  that  the  said  commisaioners  having  been  first 
duly  sworn  honestly  and  impartially  to  execute  the  trust  reposed  in 
them  and  to  umke  partition  as  directed  by  this  court,  had  proceeded,  in 
virtue  of  the  power  conferred  011  tiiem  by  the  said  decretal  order,  to 
make  partition  of  the  whole  of  the  said  premises,  lands,  tenements  and 
herediiaments  ill  the  pleadings  in  the  ca-is-,  and  in  the  decreul  ordar 
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mentioned  and  described,  between  the  said  defendant  T.  J.  M.  and  the 
said  complainants,  and  the  infant  defendants  E.  W.  B.  and  S.  R,  ae- 
wording  to  their  Tespectite  right  and  interests  therein,  so  that  one  part 
«nd  the  appurtenances  thereof  be  assigned  to  the  said  defendant  T.  J* 
M.,  and  one  other  part  or  moiety  thereof,  with  the  appnrtenances,  be 
assigned  to  the  said  complainants,  and  the  infant  defendants  E.  W.  B 
and  S.  B.  as  established  and  directed  in  and  by  the  said  decree;  by 
which  report  it  satisfactorily  appears  that  the  said  commissioners  have 
made  the  partition  of  the  said  premises,  which  in  and  by  the  said  decree 
heretofore  made  in  the  above  entitled  cause  they  are  authorized  and  re- 
quired to  make;  and  that  they  have  allotted  and  set  apart  to  the  said 
defendant  T.  J.  jVI.>  one  part  of  the  said  premises,  by  metes  and  bounds, 
as  follows :  that  is  to  say,  the  allotment  Which  the  said  commissioners 
have  designated  on  the  map  made  by  the  surveyor,  employed  by  the 
said  commissioners  for  that  purpose,  and  signed  by  the  said  commission- 
ers as  division  No.  1,  which  contains  forty^^eren  acres,  and  is  bounded 
and  may  be  described  as  follows :  that  is  to  say,  [inxert  description  of 
iand^\  together  with  all  and  singular  the  hereditaments  and  appurte- 
nances thereunto  belonging,  or  in  any  wise  appertaining. 

And  the  said  commissioners  have  allotted  and  set  apart  to  the  said 
complainants  Av  V.  and  M.  his  wife,  H^  Y^,  E^  W«  B^  and  S.  &,  the 
other  remaining  part  of  the  said  premises,  which  is  distinguished  on  the 
said  map  made  by  the  surveyor  employed  by  the  said  commissioners  re- 
spectively as  division  No.  3,  which  contains  thirty  acres,  and  may  be 
bounJcJ  and  described  as  follows:  [insert  deMcriptUm  ofland^]  tc^ther 
with  all  and  singular  the  hereditaments  and  appurtenances  thereto  be- 
longing. 

By  which  said  report  the  said  comnnissioners  do  further  certify  and 
report,  ihat  in  making  the  said  partition,  as  the  same  could  not  other- 
wise  be  made  equal  between  the  |  artics  without  prejudice  to  their  rights 
and  interests,  they,  for  the  purpose  of  eqnaltring  the  same,  being  there- 
unto authorized,  did  ascertain  the  compensation  and  sums  to  be  made  and 
paid  the  parties  respectively  to  whom  compensation  ought  to  be  made 
in  regard  to  the  difference  of  the  value  of  the  several  parts  or  allotments 
into  which  the  said  premises  were  so  divided  as  aforesaid,  for  equality 
of  partition,  according  to  the  nature  and  equity  of  the  case;  and  did  al- 
lot, direct  atid  award  the  same  to  be  pitid  as  follows^  that  is  to  sav, 
they  did  ascertain  the  compensation  which  ought  to  be  made  by  T.  J. 
M.,  the  party  to  whom  the  said  allotment  division  No.  1  of  th«  said 
premises  was  so  allotted  as  aforesaid  for  equality  of  partition  in  the 
premises  to  l)e  the  sum  of  — ''^  dollars,  liwful  money;  and  they  did 
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allot  and  award  the  said  sum  of dollars  to  be  paid  by  the  said  T. 

J.  M.  lo  the  said  complainants  and  the  said ,  to  whom  the  said  al- 
lotment, divisioii  No.  2  of  the  said  premises,  was  allotted  as  aforesaid 
in  full  of  the  compensation  lo  be  made  in  the  premises  to  that  share  of 
the  said  premises. 

And  the  said  commissioners  did  further  certify  and  declare  the  here- 
inbefore described  part  or  allotment  df  the  said  premises  distinguished 
as  division  No.  1,  allotted  and  assigned  to  the  said  T.  J,  M.  as  afore- 
said, and  the  compensation  by  thfim  directed  to  be  made  and  paid  for 
the  same,  to  wit,  the  sum  of dollars  to  the  division  No.  2  as  afore- 
said as  by  them  directed  and  awarded  to  be  with  the  appurtenances  rela- 
tively considered,  the  one  equal  third  part  of  the  whole  of  the  said 
premises  whereof  they  were  authorized  to  make  partition  as  aforesaid. 

And  they  did  further  certify  and  report,  that  the  said  part  or  allot- 
ment of  the  said  premises  distinguished  fis  division  No.  2,  allotted  and 
assigned  to  ihe  said  complainants,  and  lhe«aid  E.  W.  R  and  S,  B,  as 

aforesaid,  and  the  said  compensation  of dollars  by  them  awarded 

and  declared  to  be  made  to  the  same  for  equality  of  partition,  being 
added  thereto  and  paid  and  taken  therewith  to  be,  quality  and  quan- 
tity relatively  considered,  the  one  equal  third  part  of  the  whole  of 
the  said  premises  whereof  they  were  authorized  to  make  partition  as' 
aforesaid. 

Now  on  reading  and  filing  notice  of  hearing  ufK>n  the  said  report,  to- 
gether with  proof  of  service  thereof  on  the  solicitor  of  (he  defendant 
T.  J.  M.,  and  upon  the  solicitor  of  the  guardian  ad  litem  of  the  infant 
defendants  E.  W.  B.  and  S.  B.,  on  motion  of  P.  G.  E.,  counsel  for  the 
complainant,  after  hearing  VV.  A.  B.,  counsel  for  the  defendant  T.  J. 
M.,  and  W.  L.,  counsel  for  the  guardian  ad  litem  of  the  infant 
defendants  E.  W.  B.  and  S.  B.,  it  is  ordered,  adjudged  and  de- 
creed, that  the  said  report  be,  and  Ihe  same  hereby  is,  in  all  things  con- 
firmed. 

And  it  is  hereupon  ordered,  adjudged,  and  decreed,,  that  the  said  par- 
tition so  made  by  the  aforementioned  commissioners  of  all  the  said  lands, 
lenemonts,  hereditaments,  and  premises,  be  firm  and  efleciual  forever. 

And  it  is  further  ordered,  adjudged,  and  dficreed,  that  the  said  herein- 
before described  part  or  allotnietii  ol"  the  siiid  premises,  distinguished  as 
aforesaid  in  llie  said  report,  os  division  No.  \,  allolled  and  assigned  as 
aforesaid  by  Ihe  said  commissioners  lo  T.  J.  M.,  as  one  part  (or 
moiety)  of  ihRsaid  premises,  coiislituiing  his  share  of  the  said  lands  and 
tenements  wilh  tiie  appnrlenances,  shall  be,  and  the  sniue  is  hereby  vest- 
ed in  him  llie  said  T.  J.  M.,  in  severalty  to  he  had,  held,  and  enjoyed 
by  the  said  T,  3.  H.,  his  heirs  and  assigns  forever. 
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And  that  the  hereinbefore  described  part  or  allotment  of  the  said  pre- 
mises, distinguished  as  aforesaid  in  Ihe  said  report,  as  division  No.  2, 
allotted  and  assigned  as  aforesaid  by  the  said  commissioners  to  the  said 
complainants  and  the  said  defendants  E.  W.  RandS.  B.,  as  one  part  (or 
moiety)  of  the  said  premises,  constituting  their  share  of  the  said  lands 
qnd  tenements  with  the  appurtenances,  shall  be,  and  the  same  is  hereby 
vested  in  them  the  said  complainants  A.  V.  and  wife,  H.  V.  and 
wife,  and  theeaid  defendants  E.  W.  B.  and  S.  B.,  in  severalty  to  be  had, 
held,  and  enjoyed  by  them,  their  heirs  and  assigns  forever,  separate  and 
apart  from  the  other  part  or  moiety  of  the  said  premises. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  the  said  com- 
pensation of dollars,  by  the  said  commissioners  ascertained,  allot- 

ted,  and  awarded  to  be  made  by  the  said  T.  J.  M^  to  whom  the  said  part 
or  allotment,  division  No.  1,  of  the  said  premises  was  allotted  and  as- 
signed as  aforesaid,  be  paid  by  the  said  T.  J.  M.  to  the  said  conjplain- 
ants  and  E.  W.  R  and  S.  B.  to  whom  the  aforesaid  allotment  or  division 
No.  2,  was  allotted  and  assigned  as  aforesaid,  in  full  of  the  compensation 
to  be  made  to  them  in  the  premises  aforesaid ;  the  amount  of  which  com- 
pensation is  hereby  declared  to  be  a  specific  lien  upon  said  division  No. 
1,  and  entitled  to  a  preference  in  payment. 

And  it  is  further  ordered,  adjudged,  iand  decreed  that  the  costs  of  the 
c:)mplainaMt  and  the  defendants  be  taxed  as  between  party  and  party, 
and  apportioned  between  the  complainants  and  the  defendants  T.  J«  M.. 
find  E.  W.  B.  and  S.  B.,  by  the  taxing  officer,  according  to  their  respec- 
tive interests  in  the  premises,  and  that  either  and  each  of  the  several  par* 
•ties,  whose  bill  of  costs  and  expenses  ns  laxed,  exceeds  the  amount  of 
his  share  of  the  whole  costs  and  expenses,  have  execution  against  the 
other  or  others,  for  the  balance  thus  due  as  ascertained  aad  settled  by 
the  taxing  officer. 


CHAP.    X. 


COMMISSIONS  TO  TAKE  PROOF  OF  FOREIGN  WILLS. 


No.  523. 

Petition  for  commission. 

See  ante,  p.  313. 

Ix  Chancery. 

Before  the  Chancellor. 

In  the  matter  of  proving  ) 
the  will  of  J.  S.  deceased.    ^  TolheChancellorof  thestateof  Ne^  York. 
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The  petition  of  P.  G.  S.  and  C.  F.  S.,  of  <fcc.,  respectfully  showeth. 
That  J.  S.  late  of  Charleston,  in  the  state  of  South  Carolina,  was  at 
the  time  of  his  decease,  a  citizen  of  the  state  of  South  Carolina,  aind  do- 
miciled at  Charleston  nforesaid:  and  that  he  departed  this  life  on  or 

about  the day  of ,  having  previously  made  his  last  will  and 

testament  in  due  form  of  law,  to  pass  his  personal  property  according  to 
the  laws  of  South  Carolina,  which  has  been  duly  proved  and  recorded 
at  Charleston  aforesaid,  according  to  the  laws  of  the  state  of  South  Caro- 
lina, and  a  copy  thereof  is  hereunto  annexed ;  by  which  said  last  will 
and  testament,  he  constituted  and  appointed  your  petitioners,  together 
with  E.  S.  his  widow,  the  sole  executors  thereof.    . 

That  said  will  was  duly  proven  before  T.  Ij.,  Esq.,  ordinary  for  Charles- 
ton district,  on  the day  of ,  and  recorded  in  the  office  of  the 

court  of  probate  in  said  Charleston,  denominated  the  ordinary's  office  for 
said  Charleston  district.  And  that  the  original  will  is  also  deposited  in 
the  office  of  said  ordinary,  pursuant  to  the  laws  of  the  state  of  South 
Carolina,  and  cannot  be  withdrawn  therefrom  ;  the  laws  of  said  state 
prohibiting  the  withdrawal  of  a  will  which  has  been  duly  admitted  to 
probate,  and  only  authorizing  copies  to  be  taken. 

And  your  petitioners  further  show  unto  your  honor,  that  the  names  of 
the  persons  who  would  have  been  entitled  to  the  property  of  the  said 
J.  S.  in  case  he  had  died  intestate,  and  of  his  heirs  at  law,  are,  and  were 
at  the  time  of  his  decease,  E.  S.  his  widow  and  three  children,  viz  :  lin- 
sett  their  names  and  ages.]^  All  of  whom  reside  at  Charleston  aforesaid. 
And  your  petitioners  further  show  unio  your  honor,  that  since  the 
death  of  the  said  J.  S.,  the  said  P.  G.  S.  bv  virtue  of  a  devise  contained 
in  the  said  will,  has  become  seised  of  certain  lots  of  land  situate  in  the 
city  of  New-York,  which  he  now  holds  as  such  devisee. 

And  your  petitioners  further  show  unto  your  honor  that  the  said  J.  S., 
at  the  time  of  his  decease,  was  the  holder  of  certain  bonds  and  mortgages 
upon  real  estate  situate  within  the  city  of  New- York,  and  other  demands 
for  considerable  sums  of  money  which  are  now  due  and  unpaid  ;  where- 
by the  surrogate  of  the  city  of  New- York  has  jurisdiction  to  grant  letters 
testamentary  on  the  estate  of  the  decedent. 

And  your  petitioners  further  show  unto  your  honor,  that  they  are  ad- 
vised  that  the  aforesaid  will  of  J.  S.  deceased  is  a  will  duly  executed 
according  to  the  laws  of  the  state  of  New- York  for  passing  real  as  well 
as  personal  estate,  and  that  the  subscribing  witnesses  to  said  will  nx!^ 
H.  W.,  S.  R.  and  P.  S.,  all  resident  without  the  jurisdiction  of  this  state, 
to  wit,  at  Charleston  aforesaid  ;  and  that  the  said  will  cannot  be  obtain- 
ed from  the  said  ordinary  court  to  be  proved  in  this  state. 
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Your  petitioners  therefore  pray  that  an  order  may  be  granted  direct 
ing  that  said  will  be  proved  in  this  court  as  a  will  both  of  real  and  per^ 
sonal  eslale.  upon  a  commission  or  dedimus  potestatem  to  be  issued  for 
that  purpose.  And  that  such  commission  issue  out  of  &nd  under  the  seal 
of  this  court,  to  be  directed  to  ihe  said  T.  L.,  Esq.,  the  aforesaid  ordi- 
ry  for  Charleston  district,  and  to  B.  H,  Esq.,  of  said  Charleston,  coun- 
sellor at  law,  authorizing  them,  or  either  of  them,  to  take  proof  of  the 
due  execution  of  the  said  will  and  of  such  other  mailers  as  may  be  ne- 
cessary, by  the  testimooy'of  such  subscribing  witnesses  and  such  other 
witnesses  as  may  be  produced  before  them,  upon  written  interrogatories 
to  be  annexed  to  said  petition  ;  and  for  such  other  or  for  such  further 
relief  in  the  premises  as  to  your  honor  shall  seem  meet. 
And  your  petitioners  &c, 

[Usual  jurat.] 


Order  for  heirs  at  law,  ifz..  to  show  cause  why  commission  should  not 

issue. 

See  ante,  p.  317. 

At,  itc.  [as  m  No.  256.J 
[Title.] 

On  reading  and  filing  petition  of  P.  G.  S.  and  C.  P.  S.  executors  of 
ihe  last  will  and  testament  of  J.  S.,  deceased,  and  praying  that  the  last 
will  and  testament  of  the  said  J.  S.  therein  mentioned  may  be  proved 
in  this  conrt  on  a  commission  to  be  issued  for  that  purpose,  and  on  mo- 
lion  of  Mr.  H.,  of  counsel  for  snid  petitioners,  ordered  that  the  heirs  at 
law  of  the  said  J.  S.,  and  all  other  persons  interested  in  contesting  the 
validity  of  such   will,  or  Ihe  codicils  thereto,  show  cause  before  the 

chancellor  at,  ifec,  on  the  day  of next,  why  a  commissioa 

should  not  issue  out  of  and  under  the  seal  of  this  court,  directed  to  T. 
Ij.,  ordinary  for  Charleston  district  in  the  state  of  South  Caiolina,  and 
to  B.  H.  of  the  same  place,  counsellor  at  law,  authorizing  and  empow- 
ering them  or  either  of  them,  to  take  proof  of  the  execution  of  the  said 
will  as  a  will  of  real  and  personal  estate,  and  of  the  facts  staled  in  such 
petition  by  the  testimony  of  the  subscribing  witnesses  to  siiid  will,  and 
sucli  other  witnesses  as  may  be  produced  before  them ;  to  the  end  that 
such  will  may  be  recorded  as  a  will  of  the  real  and  personal  estate  of 
the  testator.  And  it  is  further  ordered  that  a  copy  of  this  order  be  pub- 
lished in  the  state  paper  once  in  each  week,  for weeks  previous  to 
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that  time,  and  that  a  copy  thereof  be  served  upon  such  of  the  heirs  at 
law  and  next  of  kin  of  the  said  J.  S.  as  reside  within  this  state,  either 
personally,  or  in  case  of  their  absence,  by  leaving  the  same  at  their  re- 
spective places  of  residence,  at  least  — —  days  before  the  time  appoint- 
ed for  showing  cause, 


No.  525. 

Order  for  commission^  where  no  previous  notice  of  the  issuing  thereof 

has  been  given  to  the  heirs  or  next  of  kin. 

At,  &c.  [as  in  No.  255.] 
[TUle.] 

On  readino;  and  filing  the  petition  of  P.  G.  S,  and  0.  F.  S.,  execu- 
tors of  the  last  will  and  testament  of  J.  S.  deceased,  and'  praying  that 
the  last  will  and  tostan^ent  of  the  said  J.  S.  therein  mentioned,  may  be 
proved  in  this  court  upon  a  commission  or  dedimus  potestatem  to  be  is- 
sued for  that  purpose,  and  on  motion  of  Mr.  B.,  of  counsel  for  said  pe- 
titioners, ordered  that  a  commission  issue  out  of  and  under  the  seal  of 
this  court,  according  to  the  prayer  of  said  petition,  to  be  directed  to  T, 
L.,  Esquire,  ordinary  for  Charleston  district,  in  the  state  of  South  Caro- 
lina, and  to  B.  H.,  Esquire,  of  the  same  place,  counsellor  at  law,  au- 
thoiizing  and  empowering  them,  or  either  of  them,  to  take  proof  of  the 
execution  of  the  said  will  as  a  will  of  real  and  personal  estate,  and  of 
the  facts  stated  in  the  petition,  by  the  testimony  of  the  subscribing  wit- 
nesses to  said  will,  and  of  such  other  witnesses  as  may  be  produced  be- 
fore them,  upon  written  interrogatories  to  be  settled  by  a  master,  and 
annexed  to  the  said  commission ;  and  that  previous  to  proceeding  to 
take  proof  of  said  will,  the  said  commissioners  cause  six  days  notice  in 
writing  of  the  time  and  place  of  executing  said  commission,  to  be  served 
upon  the  widow  and  all  the  heirs  at  law  and  next  of  kin  of  the  said  J. 
S.,  residing  in  South  Carolina,  except  the  petitioners,  [or  as  the  court 
shall  have  directed^]  that  after  the  said  commission  has  been  executed, 
the  said  commissioners  cause  the  same,  together  with  the  depositions 
taken  thereon,  to  be  sealed  up  and  transmitted  to  the  register  of  this 
court,  at  Albany,  by  mail — the  petitioners,  or  their  agent,  paying  the 
postage  thereon.  [  Where  a  previous  order  for  the  heirs  and  next  of  kin 
to  show  cause  why  a  commission  to  prove  the  will  should  not  be  granted^ 
has  been  made  and  served  or  published,  the  order  for  commission  and  as 
to  the  notice  to  the  heirs  and  next  of  kin  should  be  varied  so  as  to  con^ 
form  to  the  special  directions  of  the  court.] 

Vol.  U.  94 
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Commisnon. 
See  ante,  p.  316. 
The  People  of  the  State  of  New- York  to  T.  L.,  Esquire,  ordi- 
L.  S.    nary  for  Charleston  district,  in  the  state  of  South  Carolina, 
and   B.  H.,  Esquire,  of  the  same  place,  coiiDsellor  at  law, 
greeting :  Know  ye  that  we,  having  full  faith  in  your  prudence  and 
competency,  have  appointed  you  commissioners,  and  by  these  presents 
do  authorize  and  «mpower  you,  or  either  of  yon,  to  lake  proof  of  the 
execution  of  the  last  will  and  testameai  of  J.  S.  deceased,  a  copy  where- 
of is  hereto  annexed,  and  of  such  other  matiera  as  may  be  necessary,  by 
the  testimony  of  all  or  any  of  the  subscribing  witnesses  thereto,  and  of 
such  other  persons  as  may  be  produced  before  you,  upon  the  interroga- 
tories hereto  annexed.     And  after  this  commission  shall  have  been  exe- 
cuted we  authorize  and  empower  you,  or  either  of  you,  to  certify  the 
depositions  of  such  witnesses  taken  hereon,  and  to  seal  up  aud  transmit 
the  same,  together  with  this  commission,  to  J.  M.  D.,  the  raster  of 
this  court  at  Albany,  in  accordance  with  the  directions  hereunto  annexed. 
Witness,  [as  in  No.  148.J 
D.  B.  H.,  Sol.  J.  M.  T).,  Register. 

Return  to  commission. 
The  execution  of  the  within  commisiiion  appears  by  a  certain  schedule 
hereunto  annexed. 

Dated,  &c.  T.  L.  /  ^         .    . 

B  H  (  Commissioners. 

N.  B.  As  the  proceedings  are  all  to  be  entered  in  the  register's  office, 
the  commission  must  be  returned  to  him,  and  not  to  the  Assistant  re- 


No.  627. 

Interrogatories  to  be  annexed  to  commission, 

SecBDie,  p.  316. 

Interrogatories  to  be  administered  to  witness  in 

pursuance  of  the  commission  annexed. 

First.  What  is  your  name,  age,  occupation  and  place  of  residence? 

Second.  Were  you  acquainted  with  J.  S.,  lale  of  Charleston,  in  the 
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State  of  South  Carolina,  and  how  long  had  you  known  him  ?  Is  he  liv- 
ing or  dead  ?  And  if  deceased,  when  or  about  what  time,  and  where  did 
he  die,  and  had  you  personal  knowledge  of  the  fact  of  his  death,  or 
other  and  what  means  of  knowing,  or  what  information  have  you,  or 
ivhat  is  the  general  reputation  upon  that  subject  ?  Was  the  said  J.  S. 
at  and  immediately,  and  for  how  long  a  time  before  his  decease,  a  citi- 
zen and  resident  of  the  said  city  of  Charleston,  or  where  did  he  reside  ? 
1>eclare  fully  and  particularly  the  facts  according  to  your  knowledge, 
information  and  belief,  with  the  reasons  for  your  belief. 

Third.  Look  at  the  paper  now  produced  by  the  ordinary  for  Charles- 
ton district,  and  herewith  shown  to  you,  purporting  to  be  the  last  will 
and  testament  of  the  said  J.  S.,  and  purporting  to  bear  date  on,  &c.,  and 
purporting  to  be  signed  by  the  said  J.  S.,  and  purporting  to  be  witness- 
ed by ;  and  look  also  at  the  exemplified  and  authenticated  copy  of 

the  said  original  will,  as  certified  by  the  said  ordinary*;  and  annexed  to  • 
these  interrogatories  and  answer.    Did  you  or  not,  see  the  said  testator  J. 
S.  subscribe,  seal,  and  duly  execute  the  said  original  will,  of  which  original 
the  annexed  is  an  authenticated  copy  ;  and  did  the  said  J.  S.  subscribe, 
seal,  and  publish,  and  declare  the  same  to  be  his  last  will  and  testament 
in  your  presence,  or  did  the  said  J.S.  publish  and  acknowledge  and  declare 
the  same  to  be  his  last  will  and  testament,  in  your  presence  and  in  the  pres- 
ence of  the  other  subscribing  or  attesting  witnesses,  or  either,  or  which  of 
them  ?  Did  you,  at  that  time,  and  in  the  presence  and  at  the  request  of  the 
said  J.  S.,  sign  your  name  at  the  end  of  said  will  as  an  attesting  witness  ? 
And  did  the  other  attesting  witnesses,  or  either  or  which  of  them,  sub- 
scribe and  attest  the  same  at  the  request  of  the  said  J.  S.,  and  in  his 
presence,  and  did  you  all  subscribe  and  attest  the  same  at  the  request  of 
the  said  J.  S.,  and  in  his  presence  ;  and  did  you  all  subscribe  and  attest 
the  same  in  the  presence  of  each  other  ?    Are  you  acquainted  with  the 
other  subscribing  and  attesting  witnesses  to  said  will, 'and  are  they  liv- 
ing, or  dead ;  and  if  living,  where  do  they  reside  ;  and  if  the  said  wit- 
nesses are  absent,  or  for  any  cause  are  not  produced,  then  answer  why 
they  are  not  present,  and  whether  you  are  acquainted  with  the  hand 
writing  of  said  witnesses,  or  either,  or  which  of  them  ?     Have  you  seen 
them,  or  either,  and  which  of  them,  write,  or  what  means  have  you  of 
knowing  their  hand  writing  ;  and  is  or  not  the  signature  of  each  of 
said  attesting  witnesses  in  his  proper  hand  writing  ?     Was  the  said  J. 
S.,  at  the  time  of  the  execution  of  his  said  will,  of  sound  and  disposing 
mind  and  memory,  and  in  all  respects  competent  to  devise  real  estate, 
and  not  under  restraint  ?    Declare  fully,,  according  to  your  knowledge 
and  belief. 
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Fourth.  Are  you  the  ordinary  for  Charleston  district  in  the  state  Of 
Soiiih  Carolina,  or  what  is  your  official  title  and  the  proper  name  of 
your  office,  and  how  long  have  you  held  that  office  1  Did  you  or  not 
hold  the  said  office  on  the  ■  -  ■  day  of  ,  and  ever  since  that  time, 
or  who  was  tlie  ordinary  on  that  day  7    Was  or  not  the  original  will  of 

the  said  J.  S.,  now  produced  by  you,  bearing  date ,  and  purporting 

to  have  been  executed  on  the day  of  — — ,  and  purporting  to  be 

witnessed  by ,  duly  proved  before  you  as  such  ordinary,  or  be- 
fore some  other  and  what  person,  by  the  subscribing  witnesses,  according 
to  the  laws  of  the  slate  of  South  Carolina,  on  the  '  day  of  ,  or 
at  some  other  and  what  time  ;  and  was  th^same  recorded  in  the  office 
of  the  court  of  probates  in  Charleston  aforesaid,  denominated  the  ordi- 
nary's office  for  said  ChaHesion  district,  on  the day  of or  at 

some  other  and  what  time  7  And  was  the  said  original  will  deposited 
'  in  tJie  office  of  said  ordinary,  pursuant  to  the  laws  of  the  state  of  South 
Carolina  ?  Do  the  laws  of*  said  state  {Hohibit  the  withdrawal  of  a  will 
which  has  been  duly  admitted  to  probate  therein  7  Is  the  said  original 
■will  the  same  that  has  been  produced  and  exhibited  to  the  other  wit- 
nesses already  examined  or  in  atieuilaiice  as  witnesses,  to  be  examiaed 
under  this  commission  ? 

Fifth.  Is  the  paper  herennto  annexed  and  herewith  shown  to  you  ^ 
■  true  copy  of  the  said  original  will,  and  is  the  same  a  true  copy  of 
the  record  of  the  said  will  and  of  the  said  proof  thereof  as  the  same  ap- 
pears of  record  in  the  office  of  the  said  ordinary ;  Is  the  seal  affixed 
and  appearing  attached  to  the  said  exemplification  your  proper  seal  of 
office,  or  the  official  seal  of  the  said  court  of  probates,  and  is  the  signa- 
ture thereunto  annexed  purporting  to  be  signed  byyou.your  own  proper 
hand  writing  and  signature  7  Is  the  same  duly  authenticated  and  ex- 
emplified according  to  the  luws  and  statutes  of  the  slate  of  South 
Carolina  ? 

Sixth.  According  to  the  laws  and  statutes  of  tlie  iiald  state  of  South 
Carolina  is  the  said  court  of  probates  the  proper  and  exclusive  court 
having  jurisdiction  in  such  cases  to  receive  and  lake  proof  of  the  execu- 
tion of  the  last  wills  and  testaments  of  persons  dying  at  Charleston 
aforesaid  ;  and  had  such  court  jurisdiction  in  this  particular  case,  to  re- 
ceive proof  of  the  Execution  of  the  will  of  said  J.  S.,  or  what  is  the  law 
or  custom  of  said  statu  in  this  and  similar  cases  ;  and  is  it  the  duty  and 
office  of  the  ordinary  in  said  state  to  receive  and  file  the  original  wills 
in  such  cases,  and  to  record  and  preserve  the  same  in  his  office?  And 
is  this  will  duly  adnjilled  to  probate  and  recorded  in  the  proper  man- 
ner 7     And  is  the  original  will  of  the  said  J.  S.  retained  by  you  in  your 
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office  ill  pursuance  of  the  laws  and  statutes  of  the  state  of  South  Caro- 
lina, and  do  you  refuse  to  permit  the  same  to  be  removed  therefrom  ? 
Declare  fully,  according  to  your  knowledge,  information,  and  belief, 
with  the  reasons  for  your  belief. 

ILastly.  Do  you  know  of  any  other  matter  pr  thing  material  or  neces- 
sary, as  tending  to  prove  the  due  execution  of  the  last  will  and  testa- 
ment of  J.  S. ;  or  touching  or  concerning  the  attestation  by  the  wit- 
nesses; or  touching  and  concerning  the  last  place  of  residence  and  death 
of  the  said  J.  S. ;  or  touching  and  concerning  the  laws  of  South  Caro- 
lina in  relation  to  the  jurisdiction  of  the  courts  in  matters  of  this  nature; 
or  relating  to  the  general  subject  of  inquiry  which  may  be  material  ?  If 
so,  state  the  same  as  fully  and  particularly  as  if  specially  interrogated. 

D.  P.  H.,  Sol.  and  of  counsel  for  petitioner. 

Allowed, 

P.  E.,  Master  in  Chancery. 


No.  628. 

Order y  on  return  of  commission  to  take 'proof  of  a  will  of  personal 

estate. 

See  ante,  p.  317. 

At,  &c. 
[TUle.-] 

Whereas,  a   commission   was  issued  iti  this  matter,  tested  the 

day  of ,  directed  to  T.  L,,   Esquire,  ordinary  for  Charleston 

district,  in  the  state  of  South  Carolina,  and  to  B.  H.,  Esquire,  counsel* 
lor  at  law  of  said  Charleston,  or  either  of  them,  authorizing  them  or  eith- 
er of  them  to  examine  H.  W.,  S.  R.  and  P.  S.,  all  of  Charleston  in  the 
state  of  South  Carolina,  as  witnesses  in  the  matter  of  the  proving  of  the 
last  will  and  testament  of  J.  S.,  late  of  said  Charleston,  deceased,  on 
oath,  upon  the  interrogatories  annexed  to  said  commission,  to  take  and 
certify  the  deposition  of  the  witnesses  and  return  the  same  according  to 
the  directions  thereunto  annexed.  And  the  said  commission  having  been 
returned  duly  executed,  and  the  chancellor  having  duly  considered  the 
proofs  taken  under  said  commission,  it  is  thereupon  declared,  adjudged 
and  decreed,  and  the  chancellor  doth  this  day  declare,  adjudge,  and  de« 
cree,  that  the  will  of  the  said  J.  S.,  a  copy  whereof  is  annexed  to  said  conu 
mission,  is  duly  proved  as  a  will  of  real  and  personal  estate  within  the  slate 
of  New- York.    And  it  is  further  ordered,  adjudged,  and  decreed,  that 


( 
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the  said  will  of  the  said  J.  S.,Vhich  is  ia  the  words  and  figures  follow- 
ing, to  wit,  [imert  wUl,]  be,  and  the  same  is  hereby,  established  as  a 
will  of  real  and  personal  estate. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  the  said  will, 
commission,  order,  instructions,  interrogatories  and  proofs,  be  recorded 
in  the  office  of  the  register  of  this  court  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  that  this  decree  be  transmitted 
to  the  surrogate  of  the  city  and  county  of  New- York  to  be  recorded  in 
his  office,  and  said  surrogate  is  hereby  directed  to  issue  letters  testamen- 
tary or  of  administration  with  the  said  will  antiexed,  therein,  as  upon  wills 
proved  before  said  surrogate. 


No.  529. 
TTie  like  as  to  a  will  of  real  estate. 

^  At,  <kc. 
[Title.]  Whereas,  upon  the  petition  of  C.  S.,  a  commission  was  is- 
sued in  this  matter,  tested  the day  of ,  directed  to  N.  P.,  au- 
thorizing and  empowering  him,  among  other  things,  to  take  the  exami* 
nation  of  all  the  subscribing  witnesses  to  the  last  will  and  testan.ent  of 
W.  S.,  late  of,  d&c.  deceased,  as  a  will  of  real  estate  within  the  state  of 
New- York ;  and  the  said  commission  having  been  returned  duly  exe- 
cuted, and  the  chancellor  having  duly  considered  the  proofs  taken  under 
said  commission  ;  it  is  thereupon  declared,  adjudged,  and  decreed,  and 
his  honor  doth  this  day  declare,  adjudge  and  decree,  that  the  will  of  the 
said  W.  S.,  a  duly  authenticated  copy  whereof  is  annexed  to  the  said 
commission,  is  duly  proved  as  a  will  of  real  estate,  within  the  state  of 
New- York  ;  and  that  it  satisfactorily  appears  to  the  chancellor  from  the 
said  proofs  that  the  said  will  was  executed  in  due  form  of  law,  accord- 
ing to  the  laws  of  this  state,  to  pass  real  estate  therein  ;  that  the  ori- 
ginal will  is  in  the  possession  of  the  register  of  the  court  of  probates  fcr 

the  county  of ,  in  the  state  of ,  from  whence  it  cannot  be  re 

moved  ;  and  that  the  authenticated  copy  of  the  said  original  will,  an- 
nexed to  the  said  commission,  is  a  true  copy  thereof;  it  is  further  or» 
dered,  that  such  authenticated  copy  of  the  said  will,  together  with  the 
commission  aforesaid,  and  the  proofs  and  examinations  taken  under  the 
same,  be  recorded  in  the  office  of  the  register  of  this  court,  according  to 
the  form  of  the  statute  in  isuch  case  made  and  provided. 
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X 


BOOK   VI. 

€08l8. 

CHAP.  IV. 

TAXATION  AND  RETAXATION. 

No.  530. 
Notice  of  taxation  of  costs.  ' 

See  ante,  p.  340. 

[  Title  of  cause.] 

Sir :  Take  notice  that  a  bill  of  costs  of  which  the  abore 

is  a  copy,  will  be  taxed  by  J.  W.,  vice  chancellor,  [or  C.  B.,  taxing 

master^]  of  the  fourth  circuit,  at  his  office,  in  the  village  of ,  on  the 

day  of inst. 

Dated,  d&c. 

W.  H.,  Esq. 
Sol.  for  DePt.    ^  W.  T.  S.,  Sol.  for  Comp't. 


To  W.  H.,  Esq.  ;  Yours,  &c. 


No.   531. 

« 

Affidavit  annexed  to  bill  of  costs  before  taxation. 

See  ante,  p.  341. 

[  Title  of  cause.]  Saratoga  county,  ss  :  W.  T.  S.,  solicitor  for  the 
complainant,  [or  defendant^  in  this  cause,  [or  the  guardian  ad  litem  of 
C.  D.J  one  of  the  defendants  in  this  cause ;  or  D.  S.,  the  derk^  or  the 
law  partner  of  W.  T  S.,  the  solicitor  for  the  complainant  in  this  causcj] 
being  duly  sworn,  says,  that  according  to  the  best  of  his  knowledge  and 
belief,  the  several  disbursements  charged  in  the  annexed  bill  of  costs 
have  been  actually  and  necessarily  paid,  or  incurred ;  that  the  copies 
and  exemplifications  or  documents  charged  therein  were  actually  and 
necessarily  used,  or  obtained  for  use ;  that  such  bill  of  costs  contains  no 
charge  for  any  draft,  engrossment,  or  copy  of  any  pleading,  or  other 
proceeding,  which  has  not  been  made,  or  for  any  other  service  which 
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has  not  been  performed,  except  such  prospective  services  as  are  allowed 
by  law  or  by  the  practice  of  the  court,  to  be  taxed  ;  and  that  the  num- 
ber of  folios  contained  in  the  draft,  or  in  the  copies,  of  any  pleading  or 
proceeding  are  not  over  charged  in  such  bill.  {If  the  affidavit  is  to  be 
made  by  the  clerk,  or  the  law  partner  of  the  solicitor^  add:]  And  this 
deponent  further  saith,  that  the  annexed  bill  of  costs  has  been  made  out 
by  him  from  an  examination  of  the  drafts,  or  copies,  of  the  pleadings 
and  proceedings  in  this  cause,  and  of  the  entries  in  the  register  of  the 
said  solicitor  ;  and  that  such  solicitor,  by  reason  of  his  necessary  absence 
from  home,  [or  by  reason  of  his  sickness^]  has  not  been  able  to  make  his 
own  affidavit  of  the  correctness  of  the  charges  in  said  bill  of  costs,  to  be 
annexed  to  the  same  before  the  taxation  thereof. 
*  Sworn  this day  of     )  W.  T.  S. 


,  1843,  before  me, 

A.  K.,  Justice  of  the  Peace. 


No.  532. 

Bill  of  costs  on  the  part  of  complainant^  on  a  hearing  of  the  cause  upon 

pleadings  and  proofs. 

See  ante,  p.  380. 


Retaining  fees  for  solicitor  and  counsel        •        .        • 

Drawing  bill  at  28  cents  a  folio 

Counsel  perusing,  amending  and  signing  bill 

Copy  hill  to  preserve,  (if  made,)  at  7  cents 

Engrossing  bill  to  file,  at  14  cents 

Commissioner  taking  oath  to  bill 

Abbreviating  bill,  exclusive  of  schedule,  (if  done,)  at  3  cents 

Attending  master  for  injunction 

Injunction  master  allowing  injunction        .        .        -        . 

Register  filing  bill  and  certificate 

Drawing  order  for  injunction,  fol.    I 

Register  entering  order  and  sealing  injunc. 

Solicitor  attending  register  to  enter  order  -        -        -        . 

Postage  on  letter  to  agent 

Postage  on  agent's  answer 

Drawing  injunction,  fol.  4,  at  28  cents        -        .        -        . 

Engrossing  same,  at  14  cents       -...:. 

Copy  to  serve  on  defendant,  at  7  cents         .        -        .        . 

Serving  injunction  on  defendant        .        -        -        .        ^ 


^8  00 


2  50 


0  12i 


0  50 

1  25 

0  08 

0  2S 

0  16 

0  50 

1  12 

0  66 

0  28 

0  75 
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Drawing  affidavit  of  service,  fol.  2 0  56 

Kngrossing  affidavit,  at  14  cents  -  -        -        -  0  28 

Commissioner  taking  affidavit 0  12  J 

Drawing  notice  of  lis  pendens,  fol.  2       -        -       -        -  0  56 

Engrossed  copy,  to  file  with  the  county  clerk        -        -        -  0  28 

County  clerk  filing  and  entering  in  index      .        -        -        -  0 18J 

Drawing  subpcena,  fol.  2,  engrossing  and  seal       -        -        -  0  92 

Copy  of  subpcena  for  defendant,  at  7  cents    -        -        -        -  0  14 
Serving  subpoena  on  defendants,  75  cents  eacli 

Drawing  affidavit  of  service,  fol.  2,  and  engrossing        -        -  0  84 

Commissioner  taking  affidavit 0  12|- 

Postage  on  letter  to  sheriff 

Register  filing  subpoena  and  affidavit  of  service     *        -        -  0  08 

Drawing  order  that  defendant  answer,  fol.  1  -        -        -  0  28 

Register  entering  order OOS 

Solicitor  attending  register  to  enter  order      -        -        -        -  0  50 

Notice  of  order  for  defendant  and  service      -        .        -        -  0  37^ 
Copy  bill  for  defendant's  solicitor,  at  7  cents 

Drawing  affidavit  of  serving  bill  and  notice,  fol.  2         -        *  0  56 

Engrossing  and  taking  affidavit 040^ 

Abbrev.  ans.  exclusive  of  scbed.  (if  done)  at  3  cents 

Drawing  exceptions  to  answer,  at  28  cents 

Counsel  perusing,  amending  and  signing  same     -        .        -  2  50 

Copy  exceptions  to  keep,  (if  made,)  at  7  cents 

Engrossed  copy  to  file,  at  14  cents 

Register  filing  exceptions 0  04 

Copy  exceptions  for  defendant,  at  7  cents 

Drawing  order  to  refer  exceptions,  fol.  1        -        -        -       -  0  28 

Register  entering  order        -        -' 0  08 

Certified  copy  for  master 006 

Attending  register  to  enter  order  of  reference        -        -        -  0  50 

Summons  for  defendant  and  service  .        .        .        .  o  37^ 

Master  signing  summons  -        -        -        .        -        -  0 12 

Drawing  affidavit  of  service,  fol.  2  and  copy  -        -        -  0  70 

Commissioner  taking  affidavit  012  J 

Master  attending  and  hearing  exceptions  ex  parte         -        •  1  00 

Solicitor  attending  on  ex  parte  hearing         •        -        -        •  0  50 

Counsel  attending  to  argue  exceptions         -        -        •        -  2  50 

Master  drawing  report,  fol.  2,  at  20  cents  -        -        •  0  40 

Copy  report  to  file,  at  10  cents,  and  filing  -        -        -  0  24 

Copy  for  complainant's  solicitor,  at  6  cents  *        -        -  0 12 

Vol.  II.  95 


754  APPENDIX  OF  PRECEDENTS. 

Notice  to  defendant  that  report  13  filed  .        .        .        -  0  37^ 

Drawirij;  affidavit  of  notice,  fol.  2,  and  engrossing  -        -  0  84 

Commissioner  taking,  and  register  filing  same      ...  0  16| 

Drawing  order  that  defendant  answer  further,  fol.  2       -        -  0  56 

Register  entering  order  0  16 

Attending  register  to  enter  order 0  50 

Notice  of  order  for  defendant,  and  service     -        -        -        -  0  37J 

Drawing  affidavit  of  service,  fol.  2 0  56 

Engrossing;  affidavit,  and  oath  .        -        -        -        -  0  40} 

Abbreviating  further  answer,  (if  done,)  at  3  cents 

Drawing  order  to  refer  further  answer,  fol.  1        •        -        -  0  28 

Register  entering  same  - OitS 

Certified  copy  for  master  ......  0  06 

Summons  and  service,  and  master  signing  -        -        •  0  49} 

Drawing  affidavit  of  service,  fol.  2,  and  copy  -        -        -  0  70 

Commissioner  taking  affidavit  -        -        -        ,         .  0  12} 

Exception  master  attending  and  adjourning  -        -        -  1 00 

Solicitor  attending  master  on  adjournment  -        -        -  0  50 

Master  attending  and  hearing  exceptions  ai^ued  -        -  3  00 

Solicitor  attending  master  on  argument        -        -        •         -  I  OO 

Counsel  atoning  exceptions 2  50 

Master  drawing  report,  fol.  2,  at  20  cents  -        -         -  0  40 

Copy  report  to  file,  at  10  cents,  and  filing  -        -        -  0  34 

Copy  report  for  complainant,  at  6  cents  -        -        -         •  0  12 

Drawing  exceptions  to  report,  at  28  cents 

Counsel  perusing  and  signing  excejHions      -        •        -        -  2  50 

Engrossing  exceptions,  at  14  cents 

Copy  to  keep,  {if  made,)  at  7  cents 

Copy  for  defendant's  solicitor,  at  7  cents 

Notice  of  hearing  of  exceptions  to  report      -  -         -  0  37} 

Drawing  affidavit  of  service,  fol.  2,  and  engrossing        •        -  0  84 

Taking  and  filing  affidavit 0  16} 

Counsel  arguing  exceptions  before  the  court         -        -         -  6  00 

Solicitor  attending  on  argument  of  exceptions       -        -        -  1  00 
Copy  pleadings,  except.,  dtc.  for  the  court  at  7cents 

Drawing  order  to  overrule  report,  and  for  ans.  fol.  2        -         -  0  56 

Register  entering  order,  and  solicitor  attending  •        -  0  66 

Copy  order  for  complainant's  solicitor  ■        -         -        -  0 12 

Notice  of  order  and  service  on  defendant      ....  0  37} 

Drawing  affidavit  of  service,  fol.  2.  and  engrossing        -        -  0  84 

Commissioner  taking  affidavit     -.--•.  0  12} 
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Abbrev.  second  further  answer,  (if  done,)  at  3  cents 

Drawing  replication,  fol.  2,  and  engrossing  and  filing  -  0  88 

Copy  to  keep  (if  made) 0  14 

Ck)py  replication  for  defendant  and  service  -        -        -  0  14 

Drawing  admission  of  service,  fol.  1,  and  engrossing    -        -  0  42 

Drawing  order  to  produce  witnesses,  fol.  2  -        -        -  0  56 

Register  of  filing  admission  of  service  of  replication      -        -  0  04 

Register  entering  order  to  produce  witnesses         -        -        -  0  16 

Notice  of  order  for  defendant,  and  service  .        .        -  0  37 J 

Drawing  admission  of  service,  fol.  1,  and  engrossing    -        -  0  42 
Notice  of  list  of  witnesses  intended  to  be  examined       --0  37  J 

Notice  that  documents  will  be  read  on  hearing     -        -        -  0  37J 

Notice  of  examination  of  witnesses 0  37^ 

Drawing  sub.  for  witnesses,  fol.  3,  and  engrossing        -        -  1  26 

Register  sealing  subpcena 008 

Drawing  subpcBua  ticket,  fol.  2  0  56 

Copies  of  ticket,  fol.  2,  at  7  cents,  for  each  witness 

Serving  subpoena  on  witness 0  12^ 

Drawing  instructions  for  examining  each  witness         -        -  0  25 

Do.  for  cross-examining  defendant's  witnesses  -        -  0  25 

Solicitor  attending  examination,  $1  each  day 

Examiner,  taking  deposition,  at  20  cents  a  folio 

Engrossing  depositions  to  be  signed  at  12  cents 

Copy  depositions  for  complainant,  at  6  cents 

Abbreviating  depositions,  (if  done,)  at  3  cents 

Examiner  certifying  one  exhibit 0  25 

Copy  of  defendant's  exhibits,  at  6  cents 

Register  filing  depositions  and  exhibits,  4  cents  each 

Abbreviating  exhibits,  (if  done.)  at  3  cents 

A.  B.  a  witness  attending  in  county,  1  day  -        -        -  0  25 

C.  D.  a  foreign  witness,  attending  1  day      -        -        -        -  0  60 

Same  witness  travelling  25  miles  from  his  residence     -        -  1  00 

Drawing  affidavit  of  attendance  of  witnesses,  fol.  2       -        -  0  56 

Copy  affidavit  and  oath 0  26  J 

Filing  affidavit  of  notice  of  order  to  produce  witnesses  -  0  04 

Drawing  order  to  close  proofs,  fol.  1,  and  entering        -        -  0  36 

Attending  register  to  enter  order  ---'-.  0  50 

Notice  of  hearing  for  defendant 0  37J 

Drawing  admission  of  service,  fol.  1,  and  engrossing    -        -  0  42 

Notice  of  issue  for  register,  and  service        -        .        .        ,  o  37J 

Filing  notice  and  entering  cause  on  calendar       -        -        -  0  14 
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Drawing  brief  for  hearing 2  00 

Drawing  case  for  the  court,  fol.  6,  and  copy  -        -        -        1  75 

Abbreviations  of  pleadings  to  annex,  at  3  cents 

Copy  pleadings  for  court,  at  7  cents 

Copy  complainant's  depositions,  at  7  cents 

Abbreviation  of  exhibits  for  court,  at  3  cents 

Counsel  arguing  cause  on  hearing        -        -        -        .        -        8  00 

Solicitor  attending  on  hearing 600 

Register  reading  and  marking  papers,  5  cents  each 

Solicitor  drawing  decree,  at  28  cents 

Counsel  perusing  and  settling  special  decree         -        -        -        2  50 

Copy  for  defendant's  solicitor,  at  7  cents 

Notice  to  defendant  to  attend  register  to  settle  decree    -        -        0  37^ 

Solicitor  attending  res^ister  to  settle  and  enter  decree      -        -        0  60 

Register  entering  decree,  at  8  cents 

Certified  copy  for  complainant,  at  6  cenls 

Copy  costs  for  defendant's  solicitor 1  00 

Notice  of  taxation  of  costs  ---...        o  37^ 

Bill  of  costs  to  be  taxed  and  filed  -        -        -        -        -        1  00 

Drawing  affidavit  to  annex,  fol.  2 0  56 

Engrossing  affidavit,  and  taking  ....  0  40} 

Yice  Chancellor  taxing  costs        - 150 

Register  filing  taxed  bill  and  affidavit  -        -        -        -        0  08 

Register  drawing  enrolment,  fol.  5,  at  15  cents     -  -        0  76 

Engrossing  same  with  decree,  at  10  cents 

Register  signing  and  filing  enrolled  decree    -        -        -         -        0  69 

Register  docketing  decree  -        -  .  -        0  10 

Register  for  certificate  of  facts  for  county  clerk  to  docket  decree     0  14 

Drawing  fi.  fa.  at  28  cents 

Engrossing  same,  at  14  cents 

Register  sealing  fi.  fa.  and  entering  return  and  filing  0  12 
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ABANDONMENT, 

a  cause  for  a  limited  divorce,  361. 
ABATEMENT, 

what  species  of,  may  be  remedied  by  bill  of  revivor,  35. 
where  it  is  occasioned  by  death  of  party,  35. 
by  marriage  of  female  complainant,  35. 
not  where  title  of  representative  may  be  disputed,  36. 

cases  of  bankruptcy  and  insolvency,  36. 
must  be  a  privity  between  the  party  dying  and  the  person  applying,  30. 
suits  relating  to  land  which  has  been  devised  by  complainant  dying,  36. 
when  it  is  occasioned  by  death  of  a  defendant,  36. 
effect  of,  where  a  cross  bill  is  subsequently  filed,  135. 
ACCOUNTS, 

of  special  guardian  for  the  sale  of  real  estate  of  infants,  217. 
of  general  guardian  of  an  infant,  221. 
ADULTERY, 

suits  for  divorce  on  account  of,  253.     See  ^ills  for  Diyorcb. 
AFFIDAVIT, 

admissible  on  hearing  of  petition  for  leave  to  file  bill  of  review,  95. 

to  obtain  discovery  from  defendant,  102. 

to  obtain  attachment  for  not  answering,  102. 

annexed  to  bill  of  discovery,  106. 

of  non-coUusion,  annexed  to  bill  of  interpleader,  121. 

annexed  to  bill  to  perpetuate  testimony,  141. 

of  merits,  on  hearing  of  foreclosure  suit.  182. 

of  regularity,  on  hearing  in  foreclosure  suit,  not  necessary,  183. 

on  bill  for  divorce  taken  pro  confesso,  258. 
annexed  to  petition  for  a  commission  de  lunatico  inquirendo^  238. 
to  obtain  order  of  reference,  in  suits  to  annul  marriages,  251. 
to  obtain  an  attachment  for  contempt,  275. 

copies  to  be  served  on  party  accused,  275. 
on  return  of  an  attachment  for  contempt,  276. 
on  a  reference  to  examine  party  accused  of  a  contempt,  277. 
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AFFIDAVIT— cwjImaeJ. 

annexed  to  bill  ofcoitB,  341. 
in  opposition  to  bill  of  costs,  on  taxation,  342. 
AGENTS, 

when  allowed  coaU  out  of  the  fund,  328. 
ALIMONY  AND  EXPENSES, 
nature  of  aliinonj,  265. 
when  allowed,  265. 

in  suits  b_v  wife,  for  diToroe,  almost  of  coarse,  385. 

when  not  allowed,  366,  366. 
when  wife  is  defendwit,  265. 
in  'suit  by  wife  for  a  limited  dirorce,  366. 

not  where  husband  eues  for  a  limited  divorce,  and  there  is  a  decree  in 
his  favor,  36S. 
to  what  amount,  366. 
how  applied  for,  368. 
amoant  how  Bettled,  268. 
costs,  S6S. 
AMENDMENT. 

of  bill,  preferred  to  a  supplemenlal  bill,  60. 

to  add  parlies,  allowed  at  any  time  before  decree.  60,  note  (i). 

to  introduce  matters  which  arose  before  filing  bill,  boi  discoTered  sf- 

ter wards,  60. 
to  state  (he  granting  of  probate  or  administration,  SI. 
to  state  matters  srising  since  bill  filed,  not  allowed,  63. 
after  filing  of  cross  bill,  elTect  of,  135. 
nfbill  or  petiticm  in  a  partition  suit,  301. 
of  bill  to  perpetuate  teslimoay,  142. 
ofa  creditor's  bill,  16U. 
ANSWER, 

to  bill  of  revivor.     See  BiL 
10  supplemental  bill,  76. 
when  it  may  claim  s 

murred,  76,  77. 
in  connection  wiih  ansi 
form  of,  77. 


IP  Revivor. 

le  benefit  as  if  defendant  had  pleaded  c 

r  to  original  bill,  TT. 


II  of  It 


',106. 


to  hill  of  discovery,  113. 

to  bill  of  interpleader,  133. 
APPEARANCE, 

upon  hill  of  revivor,  49. 

upon  supplemental  bill,  74. 
ASSIGNEE, 

of  estate  subject  to  mortgage,  may  redeem  mortgage,  196. 

of  mortgage,  when  necessary  party  to  bill  to  redeem,  197 . 
ASSIGNMENT, 

of  a  judgment,  must  be  slated  in  a  creditor's  bill  by  assignee,  165. 

by  defendant  in  a  creditor's  suit,  to  receive,  order  fur,  1S7. 

proceedings  upon  order,  168. 
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ATTACHMENT, 

to  compel  discovery,  103. 

for  contempt,  275,  376.     See  Contempi;: 


R 

BANKRUPTCY, 

suit  abated  by  cannot  be  revived  by  assignees,  36. 
of  complainant,  ground  for  a  supplemental  bill,  65,  60. 
of  defendant  when  a  ground  for,  6^ 
BILL  OF  REVIVOR, 
when  proper,  33. 

when  the  only  remedy,  34, 

for  costs,  35. 

what  abatements  may  be  remedied  by,  36. 

not  where  a  defendant  dies  before  appearance,  36'. 

for  part  of  matter  in  litigation,  37. 

in  partition  suits.  37. 
not  as  to  part  only  of  proceedings,  37. 
nor  from  a  particular  period  only,  37. 

must  proceed  from  the  point  where  the  original  suit  abatecf,  37. 
on  bill  and  cross  bill,  38. 

in  genera]  a  revival  of  each  suit  necessary,  38. 
but  not  if  they  relate  to  an  account,  38. 
must  be  a  matter  to  be  litigated,  38. 
not  of  a  bill  of  discovery,  ader  answer,  38* 
to  revive  several  suits,  38. 
when  unnecessary,  38. 

where  interest  of  party  dying  dies  with  him,  38. 

where  such  interest   survives  to  another  party,  so  that  suit  c^ees  not 

abate,  38. 
where  a  surviving  party  can  sustain  the  suit,  39. 
suits  by  creditors,  39. 

on  death  of  complainant  in  a  bill  of  interpleader,  after  decree,  39, 
parties  generally,  39.  ^ 

who  entitled  to  file. 

1.  Before  decree,  39. 

on  death  of  sole  complainant,  39. 

on  death  of  one  of  several  complainants,  40. 

on  death  of  a  corporation  sole,  40. 

on  marriage  of  female  complainant,  40. 

upon  death  of  a  defendant,  41. 

not  by  his  representatives,  41. 
must  be  by  complainant,  41. 
revivor  by  defendant,  41. 

order  that  complainant  revive,  or  that  bill  be  dismissed,  41. 
3.  After  decree,  43. 

when  defendant  may  revive,  43. 


J 
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only  upon  defaalt  of  complainant,  id. 
by  representative  of  t^  deceased  defendant,  42. 
persons  applying  must  have  an  interest  in  further  prosecution  of 

suit,  42. 
not  by  a  defendant  for  purpose  of  dissolving  injunction,  42. 
if  some  of  complainants  refuse  to  join  they  may  be  made  defen- 
dants, 42. 
representative  of  tenant  in  common,  42. 
creditors,  43. 

representatives  of  creditor,  43. 
party  must  claim  only  by  operation  of  law,  43. 
by  defendant,  on  neglect  of  complainant  to  obtain  order  to  revive,  43. 
in  suit  by  husband  and  wife,  43. 
against  whom  to  be  filed,  44. 

on  death  or  marria^  of  complainant,  44. 
on  death  of  defendant,  44. 
^here  bill  is  filed  after  decree,  45. 
husband  and  wife,  45. 
on  death  of  a  defendant  executor,  45. 
on  a  bill  for  an  account  and  distribution,  46. 
heirs,  46. 
form  of  bill. 

must  pursue  original  bill,  46. 
statement  of  former  proceedings,  46. 
statement  of  abatement,  title,  &c.,  47. 
prayer,  47. 

must  be  signed  by  counsel,  48. 
filing,  48. 

leave  not  necessary,  48. 
subpoena,  48. 
appearance,  48. 
service  of  bill,  49. 
order  to  revive,  49. 

necessary  in  all  cases,  49. 
when  it^may  be  entered,  49. 
when  defendant  may  draw  it  up,  49. 
on  bill  being  taken  as  confessed,  49,  50. 
roust  be  served  on  opposite  party,  50. 
how  prevented,  50. 

on  defendant's  consenting  to  revival,  50. 
demurrer  to,  50. 

1.  For  want  of  privily,  51. 

2.  For  want  of  interest,  51. 

3.  For  some  imperfection  in  the  frame  of  the  bill,  52. 

want  of  proper  parties,  52. 

omission  to  state  material  facts  to  sapport  revivor,  52. 
for  not  showing  complainant's  right  to  revive,  52. 
or  defendant's  liability,  52. 
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becaase  bill  is  unnecessarily  or  improperly  filed,  53. 
plea  to,  53. 

of  matter  to  show  complainant  has  no  right  to  revive,  53. 

objecting  to  complainant^s  title  as  stated  in  bill,  53. 

of  statute  of  limitations,  53. 

of  same  matter  pleaded  to  original  bill,  when  allowable,  53. 

of  want  of  parties,  53. 
answer  to,  54. 

when  unnecessary,  54. 

form  of,  54. 

may  be  excepted  to  for  impertinence,  54. 
and  insufficiency,  54. 

consenting  to  revival,  55. 

signature  of  counsel  necessary,  55. 

how  put  in  and  filed,  55. 
replication.  55. 
hearing,  56. 

when  unnecessary,  56. 

necessary  if  answer  contests  right  to  revive,  56. 
or  if  bill  contains  supplemental  matter,  56. 
although  order  to  revive  has  been  obtained,  56. 

when  it  may  be  had  at  same  time  with  original  bill,  57. 

when  separate  hearing  necessary,  57. 
efifect  of  revivor,  57. 

will  not  take  from  the  complainant  the  conduct  of  the  cause,  57. 

where  the  abatement  is  total,  58. 

as  to  process  of  contempt,  58. 

where  abatement  is  caused  by  death  of  a  defendant,  58. 

upon  cross  bill,  58. 
BILLS  IN  THE  NATURE  OF  BILLS  OF  REVIVOR, 
nature  and  uses  of,  80. 
when  proper,  80,  81. 

distinction  between,  and  bills  of  revivor,  81. 

diflference  between,  and  original  bills  in  the  nature  of  supplemental  bills,  88. 
by  and  against  whom  to  be  brought,  83. 
form  of,  83. 
defence  to,  83. 
proceedings  upon,  83,  84. 
BILLS  OF  REVIVOR  AND  SUPPLEMENT, 
nature  of,  and  when  proper,  88. 
practice  upon,  80. 
BILLS  IN  THE  NATURE  OF  SUPPLEMENTAL  BILLS, 
original  bills  in  the  nature  of  supplemental  bills,  84. 

when  proper,  84. 

is  not  an  addition  to  the  original  bill,  85. 

form  of,  86. 

proceedings  upon,  86. 
bills  to  carry  decrees  into  execution,  86. 

ToL.  n.  96 
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BILLS  IN  THE  NATURE  OP  SUPPLEMENTAL  BUAJS— continued. 

nature  of,  87,  88. 
when  proper,  86,-  87. 
partiee  to,  87. 
frame  of,  88. 
BILL  OF  REVIEW. 
,        natare  of,  90. 
when  proper,  90. 

I.  For  error  of  law,  91. 

for  matter  of  error  apparent  on  the  face  of  the  record,  91. 
must  be  for  error  apparent  on  the  decreee  and  pleadings,  91. 
where  decree  is  contrary  to  statute  law,  91. 
does  not  lie  after  affirmance  in  court  of  dernier  resort,  91. 
nor  for  error  in  matter  of  form  only,  92. 
nor  fbr  matter  of  abatement,  93. 
9.  Upon  discovery  of  new  matter,  92. 

new  matter  must  be  relevant,  and  material,  92. 

and  such  as  might  have  produced  a  different  result,  92. 

must    have    been    unknown  in  time    to    be  used  in  original 

suit,  92. 
not  sufficient  if  it  only  goes  to  impeach  witnesses,  92. 
due  diligence  must  have  been  used  to  obtain  it,  92. 
not  a  matter  of  right,  93. 

may  be  allowed  after  affirmance  of  decree,  on  appeal,  93. 
or  after  one  bill  of  same  kind  already  filed,  93. 
lies  only  to  a  final  decree,  93. 
does  not  lie  where  original  bill  contains  no  equity,  93. 
nor  unless  complainant  is  aggrieved  by  decree,  93. 
parties  to,  94. 
leave  to  file,  95. 
petition  for,  95. 

on  hearing  of,  affidavits  admissible,  95. 
■    granting  of,  a  matter  of  discretion,  95. 
performance  of  decree  necessary,  96. 

what  a  sufficient  performance,  96. 
when  dispensed  with,  96. 
security,  or  deposite,  96. 
within  what  time  to  be  brought,  97. 
form  of,  97. 

when  it  may  be  sustained  as  a  cross  bill,  98. 
defence  to  98. 

plea,  98.     See  Plea. 
demurrer,  99.     See  Demvrrxr. 
answer,  100. 
BILL  OF  DISCOVERY, 

nature  of,  and  when  proper,  101. 

to  aid  a  jurisdiction  which  cannot  compel  an  answer  on  oath,  101. 
only  allowed,  as  to  complainant^s  own  title,  101. 
not  in  aid  of  an  action  not  sustainable,  102. 
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BILL  OF  BISCOYERY— continued, 

to  aid  other  evidence,  or  render  it  unnecessary,  103. 
to  aid  a  suit  in  a  foreign  tribunal,  102. 
not  after  a  yerdict  at  law,  103. 
to  aid  a  sait  at  law,  brought  for  less  than  $100,  102. 
to  resist  a  claim  of  set-off  at  law,  103. 
to  aid  the  defence  to  an  illegal  and  corrupt  contract,  103. 
not  where  discoyerj  would  subject  defendant  to  a  penalty  <Hr  forfeit- 
ure, 103. 
nor  where  it  would  be  in  violation  of  professional  confidence,  103. 
defendant  must  have  a  claim  or  interest,  103. 

exceptions  to  this  rule,  103. 
must  be  for  matters  in  defendant's  knowledge  only,  103. 
when  sought  as  auxiliary  to  relief,  comphunant  must  be  entitled  to  re- 

Uef,  104. 
attachment  to  compel  answer  to,  103. 
who  entitled  to  file,  101,  103. 
frame  of,  104. 

affidavit  as  to  non-possession  of  documents,  106. 
averment  as  to  non-possession  of  documents,  107. 
prayer,  107. 

when  an  officer  of  a  corporation  is  a  party,  107. 
what  will  be  deemed  a  prayer  lor  relief,  108. 
defence  to,  109. 
demurrer,  109. 
plea.  111. 
answer,  113. 

may  insist  defendant  is  not  bound  to  make  the  discoyery,  113. 
if  defendant  submits  to  answer  he  must  answer  fully,  113,  114. 

although  defendant  is  only  a  witness,  114. 
may  be  accompanied  by  a  plea  or  demurrer,  114. 
effect  of  excepting  to,  before  argument  of  plea  or  demurrer,  114. 
may  be  excepted  to  if  plea  or  demurrer  is  only  to  relief,  114. 
when  necessary  to  support  a  plea,  114. 
practice  upon,  generally,  115. 

cause  not  brought  to  a  hearing,  115. 
costs  in  general  paid  by  complainant,  115. 
when  defendant  may  move  for  costs,  115. 
dissolving  injunction,  115. 
discovery  cannot  be  obtained  from  infants,  116. 
filing  supplemental  bill  of  discovery,  after  original  suit  is  at  issue,  116. 
complainant  to  pay  costs  upon,  116. 
BILL  OF  INTERPLEADER, 
nature  of,  117. 
objects  of,  117. 
when  proper,  1 17. 
form  of,  130. 

affidavit  of  non-collusion,  131. 
offer  to  bring  money  into  court,  133. 
px»y«r,  139. 
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BILL  OF  INTERPLEADER— eonrinwrf. 
defeacs  to,  129. 

wheo  a  demairer  lies,  133, 133. 
answer,  133. 
replication,  133. 
paying  money  into  court,  133. 

neoeeury  befoce  injunoiion  c»o  iwie,  1S3. 
injnnetion  upon,  elays  all  proceedings,  133. 

when  it  may  ba  moved  foe,  133. 
uldog  bill  u  eonfoeeed,  1^- 

effect  of,  134. 
where  one  of  the  dofondantB  is  ont  of  lbs  jorisdiotion,  134. 
BvidoDce,  134. 
bearing,  134. 
decree,  1 34. 

(hat  biU  is  properly  Med,  134. 

the  only  decree  complaiaant  ie  interested  in  obtaiaioK,  125. 
diiocting  an  acUon  to  be  brought,  125. 
or  an  issue  at  law,  135. 
or  a  refareooe  to  a  master,  185. 

giving    defendants    benefit    of  a   dUcovery    u    against  SKh 
other,  135. 
necessary  to  sustain  further  proceedings,  135. 
dismissal  of,  135. 
costs,  135,  333. 
BILL  TO  PERPETUATE  TESTIMONY, 
when  it  may  be  brought,  136. 

oomplainant  must  be  interested,  137. 
an  eipectancy  not  sufficient,  137. 
what  interest  will  suffice,  137. 
will  not  lie  for  trivial  things,  137. 
interest  of  defendant,  139. 
necessiiy  for  perpetuating  leslimony,  138. 
at  what  lime  to  be  brought,  138,  139. 
form  of  140. 

^davit  annexed,  141. 

need  not  offerto  pay  what  isdue  on  an  usorioaseontract,  141. 
nor  offer  to  waive  penalties,  141. 
prayor  of,  141. 
defence  to,  143. 
unending,  143. 
dismissing,  143. 

never  brought  to  a  bearing,  148. 
testimony)  143. 
costs,  144. 

seldom  resorted  to,  144. 
BILL  TO  EXAMINE  WITNESSES  DE  BENE  ESSE, 
when  sustainable  144, 145. 
by  whom  it  may  bs  brooght,  144. 
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BILL  TO  EXAMINE  WITNESSES  DE  BENE  ESSE^-etmlinued, 
objecftof,  145. 
frame  of,  145. 
depositions  taken  opon,  145. 
but  seldom  filed  in  this  state,  146. 
BILL  FOR  FORECLOSURE  OF  MORTGAGE,  &c. 
when  proper,  and  effect  of  filing,  171. 

no  proceedings  at  law  to  be  had,  after  it  is  filed,  171. 

effect  of  obtaining  a  jadgment  at  law,  171. 

may  be  filed  after  commencing  a  suit  at  law,  without  diseootinuing  the 
suit,  17-2. 

will  prevent  the  bringing  of  an  ejectment,  by  mortgagee,  173. 

when  it  lies  though  leas  than  $100  due^  173. 
court  may  decree  payment  of  balance,  173. 
parties,  173.     See  Parties. 
frame  of  bill,  177. 

notice  of  Zm  pendens,  to  be  filed  in  clerk's  office,  IIB. 
notice  to  defendants,  of  object  of  suit,  179. 

effect  of  appearing  after  service  of,  179, 

consequence  of  neglecting  to  serve,  179. 
staying  proceedings,  179. 
reference  to  compute  amount  due,  &c.,  180. 

examination  of  complainant,  as  to  payments,  18  L 
when  not  directed  of  couree,  191. 

when  proofs  already  taken  may  be  used  upon,  181.  * 

master  not  to  settle  priorities,  181. 

allowances  to  complainant,  181. 
biN,  when  to  be  dismissed,  181. 
healing,  182. 

when  entitled  to  a  preference,  183. 

affidavit  of  merits,  183. 

at  what  time  it  may  be  had,  183. 

motion  to  overrule  frivolous  plea  or  demurrer,  188.. 

course  where  bill  has  been  taken  as  confessed,  183. 
master's  report  to  be  produced,  183. 

proof  of  filing  notice  of  lis  pendens,  183.  • 

affidavit  of  regularity,  not  necessary,  183. 
decree,  183. 

for  payment  of  balance,  173, 184. 

court  may  make  a  contingent  decree  for,  on  directing  side,  173, 
184. 

effect  of,  as  to  rights  of  subsequent  incumbrancers  not  ouule  parties, 
185. 
sale  of  premises,  185.     See  Vol.  I.,  p.  535. 

proceedings  for  surplus  moneys  on,  185.     See  Vol.  I.,  p.  533. 
execution  for  deficiency,  185. 

cannot  issue  till  report  filed  and  confirmed,  185. 
practice  on  bill  against  infants,  310. 
costs,  334. 
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BILL  FOR  STRICT  FORECLOSURE  OF  A  MORTGAGE, 
object  of,  and  effect  of  filing,  186. 

inarigBgvd  premise*  become  the  ptopertj  of  ihs  raongagee,  167. 
effect  of  iciion  at  law  after  foreeloaare,  for  balanca  due,  187. 
piTtie*,  167. 
form  of  bill,  198. 
decree,  188. 

where  mortgagee  is  in  paaaeiatOD,  IW. 
against  infant,  moat  giTO  him  a  day  to  ihaw  eatue,  190. 
agaioat  nairied  woman,  binding  apon  hat,  190. 
time  allowed  for  ledemption,  190. 
proceedings  in  masler's  office,  101. 
charge,  191. 
eompating  amonnt  due,  191. 

annual  leslB,  191. 
appointing  time  for  paymeol,  191. 

aecount  of  rent*  and  prafits  whers  mortgagee  is  in  poueinen,  IBI. 
allowances  to  mortgagee,  191,  193. 
proceedings  eubseqaant  to  master's  report,  192, 
filia^  and  confirming  repott,  199. 
attanding  to  receiTe  monej,  192. 
affidavit  of  noB-paymant,  192. 
order  for  strict  foreeloaare,  192. 
enlarging  time  for  payment,  192. 
BILL  TO  REDEEM  A  MORTGAGE, 
nature  of  equity  of  redemption,  1S3. 
who  may  redeem,  193. 
method  of  redeeming,  I9t. 
marBhalllDg  aecuritiea,  194. 
in  what  time  to  be  filed,  19<. 

length  of  time,  when  a  bar,  195. 
partiee. 

1.  Complaieanta. 

heira  or  deviaeea  of  mortgagor,  196. 

executota,  195. 
where  two  eslales  are  mortga^d,  106. 
where  mortgage  has  been  partly  paid,  106. 
by  assignee  of  estate,  196. 
trustees  for  the  benefit  of  creditors,  106. 
where  bill  ia  brought  by  a  subsequent  mortgagee,  196. 
S.  Defendants. 

general  rule,  197. 
where  mortgagee  is  dead,  197. 
rpurchaaer  of  premises,  197. 
Assignees  of  mortgage,  196. 

where  mortgagee  in  possession  has  leased  the  pieouMa,  198. 
in  ease  of  succeasive  mortgagee,  198. 
where  mortgage  has  been  assigMd  in  tmWi  198. 
terms  of  redemption,  198- 
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BILL  TO  REDEEM  A  MORTGAGE—contmued. 
costo,  198,  199. 
by  a  jadgment  creditor,  199. 
offer  to  pay  amoant  dae,  199. 
decree,  199. 

time  allowed  for  redemption,  199. 
rests  in  discretion,  200. 
in  general,  will  not  be  enlarged,  300. 
dismissal  of  bill,  for  not  redeeming,  200. 
effect  of,  200. 
how  moTcd  for,  200. 
BILLS  FOR  DIVORCE, 

to  dissolve  the  marriage  contract,  245. 

I.  On  the  ground  of  the  nuUity  of  the  marriage^  245. 

1.  Because  ofnan-agef  246. 

age  of  consent,  246,  and  note  (b.) 

marriage  within  age,  how  far  yoid,  246. 
bill,  by  whom  to  be  brought,  246. 
not  on  application  of  party  who  was  of  legal  age,  246. 
nor  if  parties  hare  cohabited  after  the  age  of  consent,  245. 

2.  Because  of  a  former  marriage^  246. 

in  general,  second  marriage  absolately  yoid,  246. 

exceptions,  246. 
on  whose  application,  247. 

coarse  where  second  marriage  was  coBtracted  in  good  faith, 
247. 

3.  Because  of  idiocy ^  or  lunacy^  247. 

what  degree    of  mental  incapacity  will   invalidate    marriaff* 
247,  248.  ' 

how  far  marriage  of  idiot,  &o.  Toid,  247. 
on  whose  application,  247,  248 
at  what  time  bill  to  be  filed,  247. 
when  prevented  by  cohabitation,  248. 

4.  Because  of  force  or  frauds  248. 

how  far  a  marriage  thus  procured,  void,  2^48. 
cohabitation,  when  a  bar,  248. 
bill,  by  whom  to  be  filed,  248. 

within  what  time  to  be  filed,  248. 
what  will  amount  to  fraud,  248. 
when  a  reference  will  be  directed,  249. 
custody  and  maintenance  of  issue,  249. 

5.  Because  of  physical  incapacity  ^  249. 

by  whom  to  be  brought,  249. 
within  what  time,  249. 

what  proof  necessary  as  to  impotency,  249,  250. 
surgical  examination  necessary,  250. 

may  be  compelled,  250. 
on  bill  pro  confesso  defendant  to  be  examined  on  oath,  850. 
proceedings  in  stdts  to  annul  marriages^  250. 
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BILI^S  rOE  DIVOBCE— confinuei. 

to  be  cororaeaced  by  bill,  350. 

conn  ma;  aw»rd  issaes,  360,  351. 

bills  bj  femes  covert  to  be  brought  by  next  friend,  850. 

reapoDiibility  of  next  friend,  360. 
bill  must  be  awora  to,  950. 
evidence,  250. 
reference  to  take  proof,  S51. 

affidftTit  to  obtain,  Sfil. 
diemieeing  bill,  351. 
feigned  ieaue,  bow  epi^ied  for,  951. 
heariDS,  S5S. 
effect  oftentence  of  mtllily,  353. 
n.  OnthegTOUTid  of  advllery,  253. 

in  wht.t  cues  diTorcea  for  adultery  decreed,  363 
when  divorce  villbe  refused,  253. 

because  of  procurement,  or  oonniv&nce,  S53 
what  will  constitute  connivance,  353. 
coDDivuDce,  how  proved,  353. 
vbat  is  coUnsion,  353. 
where  offence  has  been  forgiven,  or  condoned,  354,  356. 
nature  of  condonalion,  354. 

different  from  connivance,  354. 

moat  be  founded  on  a  knowled^  of  the  adultery,  354. 

is  only  a  oonditionsl  forgivenest,  354. 

nbal  will  revive  a  condoned  adultery,  354. 

eondonatioQ    by    implieaibn  frmn  oohabita^on,  not  k 

strict  bar  against  wife,  354. 
hon  to  be  set  up  as  a  defence,  355. 
when  conrt  may  direct  an  inquiry  respecting,  855. 
because  suit  not  bronght  in   5  years,  355. 
beeanse  of  the  adultery  of  complainant,  355. 

sllhough  adultery  charged  in  the  bill  is  denied,  3551 
adultery  committed  after  commencement  of  suit,  a  bar,  956. 
bow  to  be  set  np  by  defendant,  356. 
fbrm  of  bill,  356. 

must  be  sworn  to,  357. 
suit  by  a  wife,  957. 

mDSI  be  brought  by  next  friend,  if  she  ia  an  infant,  357. 
rait  against  a  wife,  357. 

if  an  iiifant,  she  moat  defend  by  a  guardian  ad  litem,  S57. 
answer,  S57. 

may  b«  pat  in  without  oath,  857. 
may  set  np  adultery  of  complainant,  S57. 
when  a  supplemental  answer  will  be  pttitDi[ted,357. 
reference  to  master  to  take  prooft,  357. 
when  to  be  applied  for,  357,  85S. 
when  affidavit  of  regularity  neeeasarj,  B5S. 
what  focia  must  be  proved,  npon,  9&B. 
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what  testimony  may  be  receired,  358. 
master's  report,  958. 

dismissing  bill,  for  want  of  replication,  858. 
feigned  issue,  259. 
hearing  and  decree,  259. 
when  to  be  heard,  259. 
when  details  of  evidence  not  to  be  read,  259. 
effect  of  decree,  as  to  legitimacy  of  issue,  259. 
support  of  wife  and  children,  259. 
wife's  property,  260. 

wife's  interest  in  husband's  property,  260. 
right  of  parties  to  marry  again,  260. 
orders  for  custody  and  education  of  children,  260. 
for  a  limited  divorce  or  separation,  260. 
in  what  cases  proper,  260. 

may  be  filed  either  by  wife  or  husband,  261. 
by  wife,  if  she  resides  here,  though  husband  resides  else 
within  what  time  to  be  filed,  26 L 
for  what  causes,  261,  262. 
condonation,  262. 

next  friend  necessary  in  a  suit  by  wife,  263. 
must  be  a  responsible  person,  263. 
amount  of  his  responsibility,  263. 
raing  in  forma  pauperis,  963. 
bill,  263. 

must  be  sworn  to,  263. 
defence,  263. 

reference  to  take  proof,  263. 
when  to  be  applied  for,  263. 
when  master  may  examine  complainant  upon,  264. 
proofs,  264. 
hearing  and  decree,  264. 

hearing,  when  to  be  had,  264. 
decree,  not  to  be  made  by  default,  or  consent,  264. 
for  support  and  maintenance  of  wife,  264. 
when  security  for  performance  of,  may  be  required,  2 
how  enforced,  264. 

when,  and  how,  it  may  be  reyoked,  264. 
orders  for  custody  and  education  of  children,  265. 
alimony  and  expenses,  265.     See  Alimont.  &c. 
BOND, 

by  next  friend  of  infant,  203. 

by  guardian,  on  order  to  sell  real  estate  of  infants,  212,  913,  914. 

by  general  guardian  of  an  infant,  990. 

by  committee  of  a  lunatic  &c.  937. 

upon  an  order  directing  sale  of  real  estate,  943. 
upon  an  attachment  issued  by  special  order  of  the  court,  976. 

Vol.  IL  97 
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CERTIFICATE, 

of  counsel,  to  stay  proceedings  on  filing  cross  bill,  134. 
of  master,  on  petition  to  sell  real  estate  of  infants,  213. 
CESTUIS  QUE  TRUST, 

when  necessary  parties  to  a  bill  of  foreclosnre,  174. 
CLERKS  IN  CHANCERY,  216,  217.     See  Reoister. 
COMMISSIONS  TO  TAKE  PROOF  OF  FOREIGN  WILLS, 
wills  executed  according  to  the  laws  of  this  state,  314. 
commission  how  applied  for,  315. 
who  may  apply,  315. 
petition,  or  bill,  315. 
who  may  grant  commission,  316. 
notice  of  application  for,  316. 
commission,  316. 

who  may  join  in,  317. 
notice  of  executing,  317. 
proceedings  on  return  of,  317. 
effect  of  proof  of  will,  317. 
record  of  will,  how  far  evidence,  317. 

when  will  may  be  established  as  a  will  of  personal  estate,  317. 
will  must  be  executed  according  to  lex  loci,  317. 
I  wills  executed  according  to  the  laws  of  other  states,  318. 

proceedings  where  to  be  entered,  319. 
COMMISSION, 

de  lunatico  inquirendoy  227.     See  Idiots,  &c. 
COMMITMENT, 

for  non-payment  of  interlocutory  costs,  271. 
COMMITTEE, 

of  a  lunatic  or  idiot,  must  bring  suit  for  him,  223, 224. 
course  when  he  dies  pending  the  suit,  225. 
to  be  appointed  guardian  ad  litem  in  suits  against  lunatic^  &c.  225^ 
method  of  appointing,  235, 236. 
who  may  be  appointed,  236. 

who  entitled  to  custody  of  estate,  237. 
security  to  be  given  by,  237. 
commission  to,  237. 
duty  and  authority  of,  237. 
compensation  of,  239. 

when  he  may  be  removed  or  discharged,  240. 
CONNIVANCE, 

a  bar  to  a  divorce  for  adultery,  253. 
COSTS, 

when  a  bill  of  revivor  lies  for,  35. 
of  bill  of  discovery,  115. 
of  bill  of  interpleader,  135,  332. 
of  bill  to  perpetuate  testimony,  144. 
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COSTS— coniintiffrf. 

of  defeidaBt'a  examination  in  a  creditor'a  auit,  168. 

of  next  friend  of  an  infant,  307. 

next  friend  when  liable  for,  208. 

of  application  to  sell  real  estate  of  infants,  218. 

security  for,  by  next  friend  of  infant,  203. 

of  a  reference  on  a  commission  of  lunacy,  when  not  to  be  paid  out  of 

lunatic's  estate,  229. 
of  obtaining  and  prosecuting  a  commission  delunatico  inquirendOf  241. 
of  a  suit  for  a  divorce,  268. 
of  interlocutory  proceedings,  at  what  time  to  be  paid,  271. 

payment  of,  how  enforced,  271. 

party  aeC  exempted  from  imprisonment  for,  271. 

when  a  personal  demand  of  necessary,  271. 
in  partition  suits,  313. 

general  rules,  as  to  the  granting  or  refusal  of,  321. 
reetia  discretion  of  court,  321. 

meaning  of  this  rule,  322. 
where  both  parties  are  equally  innocent,  322. 

or  haye  claimed  more  than  they  were  entitled  to,  322. 
where  practice  was  unsettled,  322. 
in  a  case  of  novelty,  322i 
in  general,  prevailing  party  entitled  to,  322. 
on  dismissal  of  bill  or  petition,  222. 
where  a  defendant  is  exammed  as  a  witness,  383. 
on  death  of  a  party  before  decree,  323. 
where  final  decree  is  silent  as  to  costs,  323. 
service  must  have  been  actually  rendered,  323. 
not  to  solicitor  and  counsel  in  both  capacities,  323. 
question  as  to  prospective  costs,  to  be  reserved,  323. 
when  suit  will  not  be  heard  merely  to  dispose  of,  323. 
euccessful  party  never  pays  costs,  323. 

exceptions  to  this  rule,  324. 
on  setting  aside  proceedings  for  a  mere  technical  irregularity,  324. 
apportionment  of,  325. 
«cn-«ff,  of,  326. 
costs  out  of  the  fund—* 

in  what  eases  allowed,  328. 

to  trustees,  agents,  on  personal  representatiyes,  328. 

in  suits  for  the  administration  of  assets,  331. 

on  ambiguous  wills,  332. 

on  ambiguous  deeds,  332. 

on  bills  of  interpleader,  333. 

on  bills  of  foreclosure,  333. 

in  creditors*  suits,  334. 

to  guardian  ad  litem,  334. 

on  a  bill  filed  by  order  of  the  court,  334. 
out  of  what  fund  allowed,  334. 
taxation,  334. 
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COSTS-^ofUinued. 

principles  of  tazatioD,  336. 

distiootion  between  the  different  principles,  336. 
as  between  party  and  party,  337. 
as  between  solicitor  and  client,  337. 
principle  of  taxation  adopted  must  be  adhered  to,  338. 
who  may  tax  costs,  339. 
notiee  of  taxation,  340. 
bill  of  costs — 

must  be  joint,  340. 
must  specify  items,  341. 
affidavit  annexed,  341. 
affidavits  in  opposition,  343. 
service  of  copy,  343. 
filing  bill  as  taxed,  343. 
retaxation,  343. 

how  to  be  applied  for,  343. 
to  whom  application  to  be  made,  343, 
within  what  time  to  be  applied  for,  343« 
what  affidavits  may  be  used  on  motion  for,  343. 
costs  of,  344. 
what  items  are  not  taxable,  344. 
payment  of,  how  enforced — 
interlocutory  costs,  340. 
costs  upon  final  decree  and  appeal,  350. 
CONTEMPT, 

process  for,  how  affiscted  by  abatement  and  revivor,  58. 
nature  and  kinds  of,  369. 
ordinary,  369. 

how  purged,  369. 
extraordinary,  370. 

1.  Disobejring  an  order  for  the  payment  of  money,  371. 
costs  of  interlocutory  proceedings,  371. 
precept  for  non-payment  of,  371. 
a  personal  demand  of,  necessary,  371. 
*  person  making  demand  must  be  authorized,  373. 

money  other  than  costs,  373. 
to  what  cases  power  of  court  extends,  373. 
3.  Contempts  other  than  for  non-payment  of  money,  373. 
cases  of  contempt,  373. 

breaking  open  seals  affixed  to  books  produced   before  a 
master,  373. 
distraining  upon  property   in  the   hands  of  a  receiver,  873. 
interfering   with    property  in   the   possession   of  a   receiver, 
sequestrator,  committee,  or  custodee,  374. 
''  insulting  a  party  or  his  counsel  in  the  master^s  office,  374. 

signing,    as    counsel,   an   impertinent  or   scandalous   plead- 
ing, 374. 
interfering  with  property  of  a  lunatic,  374. 


J 
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CONTEMFT— continued, 

commencing  a  suit  against  him,. 874. 
breach  of  an  injunction,  274. 

where  the  writ  was  erroneously  granted,  274. 
advice  of  counsel  no  excuse  for,  274. 
court  will  not  look  into  merits  of  cause,  274. 
disobeying  master^s  order  to  assign  property,  274. 
not  excused  by  being  committed  under  advice  of  counsel,  274, 

276. 
what  is  a  sufficient  service  or  notice  of  order,  275. 
methods  of  proceediog  for,  275. 
1.  By  attachment,  275. 

foundation  for,  how  laid,  275.' 
copies  of  affidavits  to  be  served,  275. 
order  for  attachment,  275. 
for  not  returning  process,  276. 
baU,  276. 

proceedings  on  return  of  writ,  276. 
interrogatories,  276 

to  be  served  on  accused,  276, 277. 
answers  to,  276,  277. 

in  what  time  to  be  filed,  277. 
where  to  be  filed,  277,  note  (cr). 
when  they  may  be  excepted  to,  277. 
reference  to  master  to  examiine  accused,  277. 
affidavits  not  admissible  without  leave,  277. 
2.  By  order  to  show  cause,  277. 

papers  to  be  served  on  accused,  278. 
personal  service  necessary,  278. 
hearing,  278. 
habeas  corpus,  when  necessary,  278. 
how  punished,  279. 
order,  on  conviction,  279. 
process  of  commitment,  280. 
sequestration,  280. 
who  may  apply  to  punish,  280. 
power  of  court  to  relieve  party  impiisonedi  281. 
effect  of  a  contemnt,  281. 
how  cleared,  waived,  or  discharged,  282. 
COUNSEL, 

must  sign  bOl  of  revivor,  48. 

answer  to  bill  of  revivor,  65. 
supplemental  bill,  73. 
when  he  must  elect  as  to  costs,  323. 
certificate  of,  to   stay  proceedings  in  original  suit,  where  a  cross  bill  is 

filed,  134. 
his  advice  no  excuse  for  breach  of  injunction,  274. 
or  for  disobeying  an  order  of  the  court,  276. 
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CREDITORS 

lighttoTeTifeauilfor  theitbcoeGl,  43. 

may    lev;  on  debtor's  ptopettj,  notwithaMDding  injaneiioii  ia  a  cmlitot'a 

uit,  169. 
their  light  to  eome  in,  in  a  creditor's  auii,  169. 
maj  redeem  a  mortgage,  193,  194. 
terma  of  redemption  hj,  199. 
laay  app7  for  a  commiMioD  de  hmalico  inquiriruio,  338. 
CREDITOR'S  BILL, 

jarisdiction  aa  to,  how  created,  147. 

nature  and  object  of,  148. 

aoita  for  the  admiaiatratioa  of  aaaeiB,  to  roach  properly  fraadulsntly  diapoaed 

of,  &.e.,  149. 
when  proper,  149, 150, 151. 

upon  a  jodgnient  at  Uw  or  decree  in  chaacery ,  149,  I&O. 
esecntian  must  hare  been  inned,  150. 

and  returned  unsatiafied,  150. 
lies  upon  a  judgment  an  a  bond,  withotit  a  forecloaara  of  mortgage,  150. 
not  while  defeodant'a  body  ia  in  execution,  on  a  ea.  la.,  151. 
amount  necessary  to  giro  JDriadietioD,  1m. 
jnrisdiotton  in  reference  to  defendant'*  reaideoce,  152. 
what  may  be  reached  by,  153. 
by  nhom  to  bo  bronghl,  154. 
Bgainat  whom  to  be  brought,  155. 
priority  and  lien  of  bills,  167. 
-die  judgment,  159. 

need  not  be  in  a  couit  of  record,  159. 

nor,  if  biU  ia  founded  on  sefer^  judgments,  need  they  be  in  same  eoort, 

159. 
jastice'e  judgments,  159. 

regularity  of,  cannot  be  decided  by  court  of  chancery,  169. 
recoTery  of  a  new  one,  in  a  foreign  court,  effect  of,  156. 
the  ezeeuiioD,  100. 

within  what  time  to  be  issued,  160. 
to  what  oonoty  to  be  issaed,  160. 
what  it  shoald  direct,  161. 
when  a  new  one  may  he  takeo  out,  161. 
return  of,  163. 

may  be  returned  on  its  retarn  day,  169. 

when  two  issncd  to  different  counties  both  meat  be  returned  on- 

satiafied,  163. 
necessary  before  bill  filed,  163. 
form  of  hi.!,  163. 

statements  aa  to  the  judgment,  163. 

matt  Blate  court  and  term  in  which  reeoTered,  163. 
or  date,  if  *  justice's  judgment,  163. 
srd  time  of  docketing,  163. 
moat  stale  tme  snm  doe  ttiM«oo,  16S. 
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CREDITOR'S  BlLL-'cantinued. 

and  that  defendant  has  property  worth  more  than  $100, 163, 
164. 
averment  of  non-collaeion,  164. 
averments  as  to  issuing  of  execntioo,  164. 

and  the  return  thereof,  164. 
averments  as  to  value  of  defendant's  property,  163,  164,  165. 
form  of,  164, 165. 

where  one  of  judgment  debtors  is  not  made  a  party,  because  of  in- 
solvency,  165. 
of  a  bill  by  assignee  of  judgment,  165. 
prayer,  165. 
swearing  to,  165. 

when  it  may  be  sworn  to  by  an  agent  or  attorney,  165. 
proceedings  when  an  answer  is  required,  166. 
form  of  answer,  166. 
when  defendant  need  not  answer,  166. 
order  taking  bill  ^o  confessOj  166. 
reference  to  master  to  appoint  a  receiver,  166,  167. 

direction  for  examination  of,  and  assignment  by,  defendant,  167. 
to  what  master  to  be  directed,  167. 
examination  of  defendant,  and  witnesses,  167. 
defendant,  how  compelled  to  answer,  167. 

need  not  answer  illegal  or  improper  questions,  167. 
costs  of,  160. 
assignment,  and  delivery  of  property,  by  defendant,  168. 
injunction,  168.     See  Injunction. 
staying  proceedings,  169. 
right  of  other  creditors  to  come  in,  160. 
complainant's  right  to  discontinue,  169. 
dismissing  bill,  on  payment  of  debt,  169. 
amending  bill,  169. 
receiver,  170. 
costs,  334. 
CROSS  BILL, 

not  revived  by  revivor  of  original  suit,  68. 
nature  and  purposes  of,  126. 

when  brought  against  co-defendants,  complainant  must  be  named  as  a  de- 
fendant, 127. 
a  species  of  defence,  127. 

when  it  may  be  read  as  evidence  in  original  suit,  127. 
in  what  cases  it  lies,  128. 
at  what  time  to  be  brought,  129. 
frame  of,  130. 

should  be  confined  to  matters  stated  in  original  bill,  130. 
should  not  contradict  answer  in  original  suit,  130. 
statements  as  to  original  bUl,  and  proceedings  thereon,  130. 
when  it  must  offer  to  pay  what  is  due,  131. 
need  not  show  any  equity  to  support  the  jurisdiction,  131. 
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CROSS  BlLL-^ontinued. 

when  io  the  nature  of  a  plea/mM  darrein  contiDQaoee,  131. 

when  filed  for  collateral  relief,  132. 

when  it  must  be  sworn  to,  133. 

to  stay  proceedings  in  original  snit,  134. 
plea  to,  134.     See  Plea. 
'  demurrer  to,  133.     See  Demurrer. 

answer  to,  133. 

when  it  may  be  compelled,  133, 134. 

original  bill  must  first  be  answered,  133,  134. 

obtaining  time  to  file,  not  a  wairer  of  answer  to  original  bill,  134. 
staying  proceedings  in  original  suit,  134. 

bill  to  be  sworn  to,  134. 

certificate  of  counsel,  134. 

notice  of  application  necessary,  134. 

who  must  join  in  application,  134. 

effect  of,  134. 
oompelling  answer  to  cross  bill,  134. 
order  that  both  causes  be  heard  together,  135. 
effect  of  taking  it  as  confessed,  135. 
effect  of  amending  original  bill,  135. 
how  affected  by  abatement  of  original  suit,  135. 
eyidence,  135. 

in  the  nature  of  a  plea  puis  darrein  continuance^  to  set  up  adultery  of  com- 
plainant in  a  suit  for  a  divorce,  356. 


D 


DECREE, 

on  supplemental  bill,  80. 

in  foreclosure  suit,  183. 

for  strict  foreclosure,  188. 

on  bill  to  redeem  a  mortgage,  199. 

how  far  binding  upon  infants,  310. 

methods  of  impeaching  by  infants,  31 1. 
DEED, 

of  special  guardian,  on  the  sale  of  real  estate  of  infants,  915. 

costs  in  suits  for  construction  of,  333. 
DEMAND, 

of  payment  of  costs,  371. 

when  it  must  be  personal,  371. 
DEMURRER, 

to  bill  of  reYivor.     See  Bill  of  Revivor. 

to  supplemental  bill.     See  Supplemental  Bill. 

to  bill  of  review,  99. 
seldom  lies,  99. 

for  irrelevancy  of  new  matter,  99. 
for  not  being  filed  in  proper  time,  99. 
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DEMURRER— con/witttfrf. 
argument  of,  99. 
to  bill  of  discovery,  109. 
to  bill  of  interpleader,  123. 
to  cross  bill,  133. 

for  want  of  equity,  will  not  lie,  133. 
for  not  offering  to  pay  sum  really  due,  133. 
because  it  is  not  confined  to  matters  in  litigation  in  original 
because  bill  filed  contrary  to  practice  of  court,  133. 
where  the  bill  is  filed  by  the  direction  of  the  court,  133. 
to  a  bill  by  a  lunatic  or  idiot  alone,  without  committee  or  next  fri 
DEPOSITIONS, 

taken  upon  a  bill  to  examine  witnesses  de  bene  esse,  145. 
taken  upon  a  bill  to  perpetuate  testimony,  143. 
prcTionsly  prepared,  not  to    be    received   on    a  reference  ii 
case,  258. 
DEVISEE, 

his  right  to  redeem  a  mortgage,  193. 
DISCLAIMER, 

by  a  defendant  in  a  foreclosure  suit,  179. 
by  a  subsequent  purchaser  or  mortgagee,  1T9. 
DISCOVERY, 

suit  for  cannot  be  revived,  if  it  abates  %fter  answer,  38. 

how  compelled,  102. 

cannot  be  compelled  from  infants,  116,  225. 

or  from  an  habitual  drunkard  found  to  be  such,  225. 
DIVORCE.     See  Bills  for  Divorce. 

on  the  ground  of  the  nullity  of  the  marriage,  245. 
on  the  ground  of  adultery,  252. 
a  mensa  el  thorOt  or  limited  divorce,  260. 
DOWER, 

in  real  estate  of  infants,  when  value  of  to  be  ascertained  by  roast' 
how  satisfied,  216. 


E 

EQUITY  OF  REDEMPTION, 

nature  of,  193.     See  Rbdemptiom — Bill  to  Rbdrm,  &c. 
EVIDENCE, 

upon  a  bill  of  interpleader,  124. 
upon  a  cross  bill,  135. 
in  suits  against  infants,  210. 
in  suits  to  dissolve  marriage  contract,  250. 
EXAMINATION, 

of  defendant  in  a  creditor's  suit,  order  for,  167. 
proceedings  upon — before  master,  167. 
costs  of,  163. 
of  complainant,  on  a  reference  in  foreclosure  suit,  181. 
Vol.  II.  98 
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EXAMINATION— e<w(mwrf.  : 

or  defenduit  in  a  suit  to  annul  a  mairiage,  SSft 
surgical  eiaminalioD,  250. 

cf  a  pari;  accused  of  a  coBtempI,  376. 
lefereuee  to  master  for,  877. 
EXECUTION.     See  CaEDiroa'a  BtLt. 

foi  defieienc;  on  sale  of  mortgaged  premiaea,  IBS. 
EXECUTORS, 

wben  suits  b;,  or  against,  do  not  abate  od  death  of  one  oftbem,  38. 

of  sole  comptaiuant,  reiivoi  by,  39. 

whaie  otigiaal  complainant  was  an  executor,  &c.,  39. 

of  wife  saiag  for  dower  maj  roTiTe  for  arrears,  40. 

of  ODO  of  seToral  eomplainsuis,  revivor  by,  40. 

tbeir  tight  to  tedeem  a  mortgage,  103. 

may  apply  for  a  commission  de  Ivnalico  inquirendo  against  a  legatee, : 

wben  allowed  c«st«  oat  of  tbe  fund,  33S. 


FEIGNED  ISSUE, 

in  what  cases  granted,  335. 
who  may  apply  for,  S3S. 
how  made  up  and  tried,  S3&. 
in  suits  to  annul  marriages,  £50. 

on  the  ground  of  adultery ,  350. 
in  partition  suits,  207. 
FEME  COVERT.     See  MiaiuiD  Wohrn. 
FORCE, 

bill  to  dissolve  marriage  procured  by,  S48- 
FRAUD, 

bill  to  diasolve  mairiage  procured  by,  218. 


GUARDIAN, 

for  ihe  sale  of  the  real  estate  of  In&nta— 

who  may  be,  213. 

security  to  be  given  by,  313. 

order  appointing  him,  814. 

bis  report  of  sale,  316. 

his  final  lepon,  217. 

his  inventory  and  annual  accounts,  317. 

when  to  bring  proceede  into  ooan,  31&. 

delivering  deed  to  pore  baser,  316. 
GUARDIAN,  (GENERAL.) 
sppoinlmeDt  of,  SIS. 
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GUARDIAN,  (GENERAL)— con/inucrf. 
power  of  the  court,  219^ 
who  entitled  to  gaardianship,  219,  note  (f.) 
petition  for,  219. 

presenting  it  to  master,  219. 
proceedings  in  master's  ofi5oe,  219. 
master's  report,  220. 
security  to  be  given  by  guardian,  220.- 
investing  infant's  property,  221. 
order  appointing  guardian,  221. 
when  a  further  reference  may  be  directed,  221. 
inventory  and  accounts,  221. 
removal  of,  221. 

to  bring  suit  to  dissolve  marriage  of  infant  because  of  non-<age,  246. 
not  to  purchase  at  sales  in  partition  suits,  303. 
GUARDIAN  AD  LITEM,  208.     See  Infants. 
in  partition  suits,  293. 
when  allowed  costs  out  of  the  fund,  and  to  what  extent,  334. 


H 

HABEAS  CORPUS, 

to  bring  up  party  accused  of  a  contempt,  278. 
HABITUAL  DRUNKARDS,    See  Idiots,  &c. 

who  are  to  be  considered,  227. 

jurisdiction  in  appointing  committees  of,  326. 

when  everseers  of  the  poor  may  apply  for  a  commission  against,  228. 
HEARING, 

of  bill  of  discovery  not  necessary,  116. 

of  bill  of  interpleader,  124. 
HEIR, 

of  sole  complainant,  revivor  by,  39. 

his  right  to  redeem  a  mortgage,  193. 
HUSBAND  AND  WIFE, 

when  suits  by,  or  against,  do  not  abate  on  death  of  one  of  them,  38, 39. 

revivor  by,  of  soit  abated  by  marriage,  40. 


I 

IDIOTS,  LUNATICS,  HABITUAL  DRUNKARDS,  &c. 
suits  on  their  behalf  ^  223. 
how  bronght,  223. 

1.  Ir  behalf  of  lunatics,  223. 

mast  be  by  committee,  223. 
lunatic  must  be  a  party,  223. 

2.  In  behalf  of  idioU,  224. 

committee  a  necessary  party,  224. 


J 
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IDIOTS,  LUNATICS,  HABITUAL  DRUNKARDS,  Ac— confmuerf. 
but  not  the  idiot,  SS4. 
ineapftcitf  to  sue,  objection  of,  how  raised,  224. 
demuner,  iH. 
plea,  S24. 
taking  bill  Trotn  file,  234. 

not    if  complaicsnt    becomes  imbecile    After 
ment  of  Bait,  334. 
objection  of,  extends  to  whole  billa,  334. 
and  to  a  bill  of  diBcorerj,  334. 
practice  where  complainant  is  found  a  luaatio  after 

ofaoit,  325. 
course  when  committee  diea,  235. 
tuiU  agaimt  Ihem,  235. 

mattei  of  course  to  appoint  committee  guardian  ad  litem,  SSS. 

order  for,  maj  be  entered  ex  parte,  335. 
compelling  discoTerj  bj,  235 
procetdingt  for  the  appointment  of  a  tommitlee,  336. 
jorisdiction  of  the  court,  2SS. 

how  limited  as  to  habitual  drunkards,  336. 
who  are  idiota  and  lunatics,  &a.,  227. 
who  ia  to  be  considered  an  habitnal  dmnkard,  237. 
application  for  a  commission  dt  lunatico  inqttirtndo,  837. 
must  be  made  bj  petition,  328. 
petition  to  be  accompanied  bj  affidaiita,  S3B. 
who  may  make  the  application,  328. 
relaiiTes  preferred  to  atnngera,  338. 
a«  to  habitual  drunkards,  338. 
petition,  when  to  be  presented,  338. 

issuing  < 

who  may 

number  of  commissiooers, 

form  ofcommissLOD,  339. 


executing  commisaion,  339. 
place  of,  330. 

usually  at,  or  near,  lonatie's  residence,  330. 

cannot  be  eiecuted  out  of  the  state,  330. 

course  when  lunatic  is  a  non-reaideot,  330. 
notice  of,  230. 

proof  of  service  of  necessary,  331. 
inspection  or  examination  of  lunatic,  331. 

compelling  his  production,  331. 
who  may  be  present,  333. 
Mteodaoce  of  witnesses,  how  compelled,  333. 
commission  era  need  not  be  sworn,  333. 
duty  and  powers  of  commissioners,  333. 

a  majority  may  decide,  333. 
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IDIOTS,  LUNATICS,  HABITUAL  DRUNKARDS,  &c,-^orUinued, 

daty  of  sheriff,  233. 
inquisition,  233. 

by  whom  to  be  signed  and  sealed,  233.    ■ 
to  be  annexed  to  commission,  233. 
form  of,  233. 
traverse  of,  235. 
return  to  commission,  234. 
proceedings  on  return  of  commission,  234. 
when  a  feigned  issue  will  be  granted,  235. 
appointment  of  a  committee,  335. 
reference  to  a  master,  236. 

who  may  be  appointed,  236. 
who  entitled  to  custody  of  estate,  237. 
master's  report,  and  confirmation  thereof,  237. 
security  to  be  giyen  by  committee,  237. 
commission  to  committee,  237. 
duty  and  authority  of  committee,  237. 
compensation  of  committee,  237. 
superseding  or  suspending  commission,  237. 
remoTing  or  discharging  committee,  240. 
authority  of  court  pending  proceedings,  240. 
costs,  241. 
proetedings  for  the  sale  of  their  real  estate,  242. 
petition  for  a  sale  to  pay  debts,  242. 

power  of  court  to  direct  a  sale,  242,  note  (f.) 
reference  to  a  master,  242. 
master's  report,  and  order  thereon,  242. 
security  by  committee,  243. 
application  of  moneys,  243. 
petition  for  a  sale  for  support  and  maintenance,  243. 
proceeds  of  sale,  &c.,  243. 
directions  as  to  time  and  manner  of  sale,  243. 
petition  for  authority  to  convey  where  idiot,  &c.  is  mortgagee,  &c.,  343. 

effect  of  conveyances,  244. 
when  leave  to  sell  will  be  refused,  244. 

inquisition   taken  abroad,  not  a  sufficient  ground    for  application, 
244. 
sale,  by  whom  to  be  conducted,  244. 
sale  to  be  reported,  244. 
partition  and  sale  of  their  real  estate,  244. 
bill  to  dissolve  marriage  contracted  by,  247> 
INFANTS, 

suits  on  their  behalf,  200. 

their  right  to  bring  suits,  200. 
must  sue  by  next  friend,  SM)1. 

although  not  sole  complainaots,  201. 
who  may  be  next  friend,  202. 
next  friend,  how  appointed,  202. 
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petition,  203. 

how  entitled,  203. 

security  to  infant  by,  203. 

order  for  appointment  to  be  filed,  203. 

secnrity  for  coats  by  next  friend,  203. 
suing  in  forma  pauperis,  204. 
reference  to  inquire  if  snit  is  for  infant's  benefit,  204. 

by  whom  to  be  applied  for,  204. 
reference  where  there  are  two  or  more  suits,  204. 

by  whom  to  be  applied  for,  204. 
when  reference  to  be  applied  for,  204. 
master's  report  upon  reference,  204. 
changing  and  removing  next  friend,  204. 
next  friend  not  a  competent  witness,  205. 
when  infant's  name  may  be  stricken  out  as  complainant,  205. 
when  bound  by  decree,  206. 
giving  a  day  to  show  cause,  206. 
how  far  bound  by  acts  of  his  solicitor,  &c.  206. 
effect  of  his  becoming  of  age,  207. 
solicitor's  lien  for  costs,  807. 
next  friend's  right  to  costs,  207. 

his  liability  for  costs,  208. 
suits  against  them,  208. 

may  be  brought  against  them  alone,  208. 

guardian  ad  litem,  208. 

the  defence  by  an  infant,  200. 

how  far  bound  by  acts  of  next  friend,  guardian  ad  litem,  &c.  209. 

how  far  bound  by  admissions,  209. 

replication  to  infant's  answer,  210. 

evidence  against,  210. 

practice  on  bills  of  foreclosure  against  them,  210. 

decree  when  binding  upon,  210. 

methods  of  impeaching,  211. 

of  strict  foreclosure  against,  190. 
proceedings  for  the  sale  of  their  real  estate,  190. 
when  a  sale  will  be  authorized,  190. 
application  for  order  to  sell,  190. 

who  may  apply,  211,  212. 

how  made,  312. 

presenting  petition  to  master,  and  his  certificate  thereon,  213. 
duty  of  master,  212,  213. 
who  may  be  appointed  guardian,  213. 
security  to  be  given  by  guardian,  213. 
order  appointing  guardian,  214. 
reference  to  master  as  to  truth  of  facts  stated  in  petition,  314. 

duty  of  master  thereon,  314,  315. 
master's  report,  and  order  thereon,  315. 
guardian's  report  of  sale,  and  order  of  confirmatioo,  315. 
proceeds  of  sale,  215. 
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deed  when  to  be  delivered,  216. 
effect  of  sale,  216. 
mortgages,  how  to  be  taken,  216. 
application  of  proceeds  of  sale,  216. 
claim  of  dower,  how  satisfied,  216. 
final  report,  217. 

gnardian^s  inventory,  and  annual  acconnts,  217. 
proceedings  where  to  be  filed,  218. 
costs,  218. 
mortgaging  their  real  estate,  218. 

appointment  of  a  general  guardian,  219.     See  Guabdiaii,  (ounERAL.) 
partition  and  sale  of  their  real  estate,  221. 
IMPRISONMENT, 

for  non-payment  of  interlocutory  costs,  271. 
party  entitled  to  jail  liberties,  271,272. 
for  a  fine,  must  be  within  a  jail,  272. 
when  party  not  to  be  discharged  from,  on   executing  an  assignment  of  his 

property,  272. 
when  court  may  relieve  party  from,  272. 
INCAPACITY, 

of  complainant  to  sue,  objection  how  raised,  224. 
IN  FORMA  PAUPERIS^ 

infants  may  sue,  by  next  friend,  204. 

and  married  women,  in  suits  for  a  limited  divorce,  263. 
INJUNCTION, 

on  a  bill  for  discovery,  when  it  may  be  dissolved,  115. 
on -a  bill  of  interpleader,  when  to  issue,  115. 

not  to  issue  till  money  is  brought  into  court,  123. 
order  for,  123. 
stays  all  proceedings,  123. 
on  a  creditors'  bill,  168. 

when  it  may  be  applied  for,  168. 
when  it  may  be  applied  for  ex  parte ,  168. 
special  clause,  as  to  confessing  judgments,  &o.  168. 
how  far  it  will  restrain  defendant,  168. 
its  effect  as  to  other  creditors,  162. 
breach  of,  when  a  contempt,  274. 

committed  under  advice  of  counsel,  no  excuse,  274. 
merits  of  cause  not  to  be  looked  into,  274. 
where  writ  was  erroneously  granted,  274. 
INQUISITION, 

upon  a  writ  de  lunatico  inquirendo,  233.     See  Idiots,  &c. 
INSOLVENCY, 

suit  abated  by,  cannot  be  revived  by  assignees,  36. 
of  complainant,  when  a  ground  for  a  supplemental  bill,  66. 
of  defendant  when  a  ground  for,  66. 
INTERROGATORIES, 

for  examination  of  a  party  on  an  attachment  for  contempt,  276. 


INVENTORY. 

of  ipeoial  guaTdianfM  theuIeofredeaUte  ofinfkntB,  317. 
of  the  geoersl  guAiduD  of  aa  infant,  S91. 


JOINTS  TENANTS, 

anitB  by,  ocsgainat,  nsed  not  be  reri?ed  on  death  of  one  of  them,  38. 
JUDGMENT.     S«e  CaBDiTOR'B  Biu- 
JURISDICTION, 

on  bill  of  dlaco*er7  in  aid  of  aaaii  at  taw  thoagh  lesa  than  (100  Id  cootm- 
Torsy,  lOS. 

ctosa  bill  need  not  ahow  any  equity  to  aapporl,  131. 

plea  to,  doea  not  lie,  upon  a  croat  bill,  132. 

npon  creditora' bill  how  eraated,  147. 
amount  neceasary  to  cnnfer,  1S9. 
in  reference  to  defendanl'a  reaidence,  159. 

on  a  bill  to  forGcloaa  a  mortgage,  though  lesa  than  #100  dae,  173. 

in   decreeing  sale  of  mortgagsd   premises,' derived  from  the  atatuie,  171,  188. 

in  appointing  general  guardians  of  infanta,  SIS. 

in  appoinling  commiltees  of  idiots,  lnnatios,  &e.,  33S. 

in  partition  suits,  381. 


JURY, 


upon  a  eommisiinn  dt  lanatico  inquirendo,  999. 
bow  to  be  summoned,  339. 
nnmbec  of  jurors  necessary,  S30. 
moat  be  aworo,  S39. 


UEN, 

of  solicitor  for  costs,  agaioat  an  infant,  S07. 
UMITATIONS, 

atatute  of— plea  of,  tu  bill  of  ceriTor,  S3. 
LIS  PENDENS, 

notice  of  in  foiecluaure  suite  to  be  ftsd  in  clerk's  office,  178. 
proof  of  filing,  neceseaiy  at  the  hearing,  183. 

notice  of,  in  partition  auiis,  203. 
LUNATICS.     S«  Idiots,  &o. 


MARRIAGE, 

bin  to  diasolTe,  340.     See  Bili^  rOE  Ditorck. 
who  are  capable  of  contracting,  2<6,  and  note  (i). 
by  partiea  within  the  age  of  coneent,  how  far  Toid,  i 
when  abtolalely  Toid,  340. 
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MARRIED  WOMEN, 

decree  of  strict  foreclosure  ftgaiost,  binding,  100. 

petition  by,  for  commission  de  lunaticOf  &c.,  ag&inst  her  husband,  most  be 

in  the  name  of  her  next  friend,  228. 
saits  by,  for  divorce,  mast  be  brought  by  next  friend,  250,  257. 
if  an  infant,  must  defend  suit  for  divorce,  by  next  friend,  257. 
if  a  resident  of  this  state,  may  file  a  bill  for  a  limited  divorce  though  husband 
resides  elsewhere,  261. 
MARSHALLING  SECURITIES, 

on  a  bill  to  redeem  a  mortgage,  194. 
MASTER, 

his  certificate  on  petition  for  Ieav«  to  sell  real  estate  of  infants,  212,  213. 
his  duty  on  such  a  petition,  212, 213. 
when  he  may  name  a  guardian,  213. 
his  duty  on  a  reference  in  a  partition  suit,  296, 307. 
what  masters  may  tax  costs,  339. 
MORTGAGE, 

on  the  sale  of  real  estate  of  infants,  212,  215,  216. 
of  an  infantas  real  estate,  when  directed,  218. 


N 

NEXT  FRIEND.     See  Infants. 

necessary  on  petition  by  wife  for  a  commission  de  lunatico,  Ac,  against  her 

husband,  228. 
must  bring  suit  to  dissolve  marriage  of  infant  because  of  non-age,  246. 

to  dissolve  marriage  of  a  lunatic,  247,  248. 
to  prosecute  suits  by  femes  covert  to  dissolve  marriage,  250,  267. 

responsibility  of,  350. 
necessary  in  a  suit  by  wife,  for  a  limited  divorce,  263. 
responsibility  of,  263. 

o 

OATH, 

to  cross  biU,  when  necessary,  132. 

to  creditor's  bill,  165. 

to  jurors,  on  a  commission  de  lunaiico  inquirendOf  232. 

of  commissioners  to  make  partition,  298. 
OVERSEERS  OF  THE  POOR, 

when  they  may  apply  for  a  commission  against  habitual  drunkards,  228. 


PARDON, 

of  a  person  sentenced  to  imprisonment  for  life,  will  not  restore  his  marriage 
righto,  236,  note  (g). 

Vol.  II.  99 
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PARTIES, 

to  biU  of  leTiTOT,  39,  44.     See  Bill  or  Rctivoh. 
to  supple  men  Ul  bill,  68. 
M  bill  in  ihe  nature  of  bill  of  rcTiTor,  89. 
to  bill  of  r«»iew,94. 
to  bill  of  foieeloiore,  173. 
1.  Compl&iuntB. 

in  cue  of  ftn  ander  mortgage ,  173. 

wbere  moilgage  ha*  been  aaaigned,  174. 

where  mortgagee  is  dead,  174. 

all  peiBona  baviDg  a  legal   or  equitable  interest  in 

■ary,  174. 
when  cesluit  que  tru$t  necessary,  174. 
3.  Defendants, 

all  persons  interested  in  eqniljr  of  redemption,  nec< 

inenmbrancera,  174. 

subsequent  judgment  creditors,  175. 

surety  of  mortgagor,  175. 

a  mortgagor  who   has   asaigned   bis  interest   in 

equil;  of  redemption,  175. 
mortgagee  who  has  assigned    mortgage   and  g 

ment,  175. 
personal  representaliies  of  mortgagor,  ITS. 
heirs  or  devisees  of  mortgagor,  ITS. 
BBsigoee  in  bankrnptcy,  176. 
owners  of  future  and  contingent  interests.  170. 
to  bin  of  strict  foreclosare,  187. 
Id  a  bin  to  redeem  a  mortgage,  195. 
topaniiion  suits,  387. 
PARTITION  SUITS, 

nben  proper,  and  how  commenced,  S84. 
jarisdieiioo,  284. 
title  of  complainant,  385. 
where  tbe  stale  is  interested,  986.  . 

■s  to  claims  barred,  386. 
bow  commenced,  286. 
partitt  to,  387. 
itU  or  jwtifi'im,  390. 
form  of,  390. 
oath  to,  291. 
service  of,  391. 
amendment  of,  391. 
taking  it  as  confessed,  391. 
inus.v  ctnljrace  nil  Uib  Isnds.  4c.,  201. 
proceedings  fur  pail  ilion,  302. 
subpoenal  to  appear,  392. 

pubiicaiion,  as  to  parties  unknown  or  absent,  3M. 
notice  of  lis  pendens,  293. 
guardian  ad  litem  of  intint,  1^03. 


PARTITION  SUITS— conUaaed. 
tnsner,  294. 
proof  of  litle,  &e.,  !H)5. 

lererence  for  (hat  parpo$e,S90.       , 
master's  report,  £96. 
fei^ed  iaaue,  897. 
heating  and  decree,  397. 
appointing  commissionerB,  098. 
oath  of  commissioners,  398. 
eieeniion  of  decree,  398. 

method  of  making  partition,  299. 
report  of  commissionerB,  300. 

mual  he  proved  or  aekoonledgsd,  300. 

to  be  filed,  300. 

cannot  be  made  during  an  sbalement,  301 . 
final  decree,  301. 

whoaSected  b;,  301. 
proceedings  for  a  sale. 

1.  Fnr  a  sale  bj  commiBaianera,  302. 

order  fur  a  sale,  303. 

■ecuritiee  for  purchase  mnnej,  SOS. 

sale,  303. 

notice  of,  303. 

terms  of,  mual  be  made  Itnown,  303. 

when  premises  to  be  sold  separately,  303. 

commiBaioDcra,  and  gusrdiana  ad  litem  not  to  pu 
report  of  sale,  301. 
order  for  convejances,  304, 
other  proceedings,  304. 

2.  For  ft  sate  by  a  maslsr,  304. 

order  of  reference  as  to  neceaaitj  of  sale,  Ac,  30S. 
to  whom  reference  to  be  made,  305. 
absolutely  neceasary,  306. 
proceedings  before  master,  306. 
master's  report,  307. 
decree  of  Bale,  308. 
notice  of  sale,  309. 
method  of  conducting  aale,  300. 
report  of  sale,  310. 

proceedings  iubseqaent  to  ooafirmatioa,  310. 
miseellaneoaa  matters,  311. 

distribation  of  proceeds.  311. 
shares  of  infants,  311. 

of  anknown  and  absent  owners,  311. 
of  tenants  in  doner  oi  for  life,  311. 
security  to  refund,  313. 

application  for  amount  of  incumbrancea,  &c.,  319. 
how  secarities  to  be  taken,  &«.,  313. 


PARTITION  SUITS— Mntinu^i. 

iiiTeatiiieDta,  how  nude,  313. 

eoau,  313. 
PETITION, 

for  leave  10  file  bill  of  review,  D5. 

for  ippointment  of  next  friend  uf  infint,  303. 

huweatiiled,303. 
for  leave  lo  sell  real  estate  of  infaaU.  911,  313. 

muat  be  sworn  [□,  313. 

bj  whom  to  be  made,  211,  313. 

who  muat  joiD  in,  313. 

preaenttng  il  lo  a  mastar,  and  hia  certificate  thereon,  318. 
fur  appointment  of  a  general  guardian  of  aa  infant,  319. 
for  a  commissi  an  de  lanatico  inquireruio,  337,  328. 
for  ft  sale  of  ihe  real  estate  of  idiots,  &c.,  to  pa;  debta,  343. 

for  a  aaie  for  support  and  mainleaauce,  343. 
for  aaihorily  lo  convej,  where  idiot,  &c,  is  mortgagee,  343. 
for  coEomissioQ  to  piore  a  will,  314. 
PLEA, 

to  bill  of  reviToT.    See  Bill  or  RErivoa. 

to  supplemental  bill.     Ste  SuFPLanuCTiL  Bii,t. 

to  biU  of  review,  98. 

pleading  former  decree,  9B. 

ofleDgthofiime.se. 

of  purchase  for  a  valoahle  consideralioo,  9S. 

where  bill  coniaina  new  matter,  08.  ^r 

of  order  allowing  a  demurrer  to  bill,  96. 

where  decree  is  aooghi  to  be  impeached  for  fraud,  99. 

to  bill  for  newly  discovered  evidence,  89. 

of  statute  of  limitations,  unnecessary,  99. 
to  bill  of  discovery,  111. 
to  cross  bill,  133. 

10  the  person  of  complainant,  132. 

tn  the  juriadiction,  132. 

of  a  auit  for  the  same  object,  in  a  court  of  coDcnrrent  juriadiction,  138, 

general  rules  aa  to,  aame  aa  in  origioa!  auila,  138. 
PRECEPT, 

by  commissionera  of  lunacy,  to  sammon  a  jury,  339. 
to  commit  party  for  non-payment  ofcosta,  371. 

on  conviction  of  a  contempt,  380. 
PROCESS. 

attachment  for  not  returning,  376. 
of  commiiment,  on  conviction  for  contempt,  880. 
PROCHEIN  ANV.     .See  Nmt  Frimd. 
PROCUREMENT, 

abar  to  a  divorce  fur  adultery,  363. 
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RECEIVER, 

in  a  creditor's  Bait,  170.     See  Vol.  I.,  p.  650. 
when  allowed  coats  oat  of  the  fund,  328. 
REDEMPTION, 

of  mortgaged  premises,  time  allowed  for,  in  a  bill  for  strict  foreclosure,  100. 
equity  of,  its  nature,  103. 
by  whom  to  be  made,  103. 
how  to  be  made,  104. 
terms  t>f,  108. 
REFERENCE, 

to  appoint  a  receiver,  in  a  creditor's  suit,  186,  167. 
to  compute  amount  due  on  a  mortgage,  180. 

in  a  suit  for  strict  foreclosure,  101. 
to  inquire  if  suit  is  for  infant's  benefit,  204. 

as  to  truth  of  facts  in  a  petition  for  sale  of  real  estate  of  infants,  314. 
on  petition  for  sale  of  real  estate  of  lunatics  or  idiots,  342. 
to  take  proof  in  a  suit  to  annul  a  marriage,  251. 

in  a  suit  for  divorce  on  the  ground  of  adultery,  257. 

in  a  suit  for  a  limited  divorce,  263. 
to  settle  amount  of  alimony,  268. 
to  examine  a  party  accused  of  a  contempt,  277. 
to  take  proof  of  title  in  a  partition  suit,  206. 
in  partition  suits,  as  to  necessity  of  a  sale,  &o.,  305. 
REGISTER, 

his  certificate  of  the  filing  of  bond  by  special  guardian,  216. 

his  duty  as  to  such  bonds,  215. 
to  deliver  special  guardians  printed  copies  of  roles,  217. 
to  seal  commission  de  lunatico  inquirendo,  220. 

but.  not  unless  it  is  in  proper  form,  220. 
REPLICATION, 

to  answer  to  supplemental  bill,  77. 
in  interpleading  suit,  123. 
to  answer  of  an  infant,  210. 
REPORT, 

of  special  guardian,  of  the  sale  of  real  estate  of  infants,  214. 

his  final  report,  217. 
of  master  in  a  bill  for  strict  foreclosure,  102. 

in  suits  by  infants,  204. 

on  a  petition  for  sale  of  real  estate  of  infants,  215. 

in  a  suit  for  a  divorce,  258. 

of  appointment  of  committee  of  a  lunatic,  237. 

as  to  sale  of  real  estate  of  lunatics,  &c.  242. 

in  partition  suits,  307. 
of  commissioners  in  partition  suits  as  to  partition,  300. 

as  to  sale,  304. 
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SALE. 

of  the  real  estate  of  infants,  190.     See  Imfakts. 
of  the  real  estate  of  idiots,  lunatics,  &q,  343.     See  Idiots,  &o. 
of  mortgag^ed  premises,  185. 
of  premises,  in  a  partition  suit — 
by  commissioners,  303. 
by  a  master,  304. 
SHERIFF, 

to  summon  a  jury  on  a  commission  de  lunatico  inquirendo,  339,  330. 
his  duty  on  the  execution  of  such  a  commission,  333. 
SOLICITOR, 

of  an  infant,  his  lien  for  costs,  307. 
to  advise  special  guardians  as  to  their  duty,  317. 
when  he  must  elect  ^s  to  costs,  333. 
STAYING  PROCEEDINGS, 

in  original  suit,  where  a  cross  bill  is  filed,  134. 
in  a  creditor's  suit,  169. 
in  a  foreclosure  suit,  179. 
SUBPCENA,  ^ 

to  appear,  upon  bill  of  revivor,  48. 

upon  supplemental  bill,  74.  i 

in  partition  suits  necessary,  386,  393. 
SUPPLEMENTAL  BILL,  i 

when  proper,  59. 

1.  To  supply  defects  in  original  bill — before  decree;  60. 
not  when  defect  may  be  supplied  by  amendment,  60. 
where  matter  has  arisen  since  commencement  of  suit,  60,  61. 

to  reach  subsequently  acquired  property  of  defendant,  61. 
to  add  a  necessary  party,  60,  61,  63,  335. 
after  replication  filed,  60. 
in  the  nature  of  a  bill  of  discovery,  61. 

to  state  an  inchoate  right,  or  title,  subsequently  completed,  61. 
to  add  pai^ties  on  cause  being  ordered  to  stand  over,  63. 
to  supply  defects  in  original  bill — after  decree^  63. 
afler  decree  to  account,  63,  63. 
to  bring  in  additional  parties,  63. 

to  enable  court  to  give  directions  not  originally  prayed  for,  63. 
where  original  bill  omiu  to  put  in  issue  material  matter,  63. 
3 .   To  introduce  matters  subsequent  to  the  original  bill,  63. 
where  a  person  not  a  party  acquires  an  interest,  63. 
where  an  alteration  in  the  interests  of  the  parties  occurs,  63,  64, 
where  a  party  acquires  a  new  interest,  64. 
to  bring  in  a  purchaser  from  complainant,  64. 
where  a  complainant  becomes  bankrupt,  65,  66. 
or  a  lunatic,  65,  335. 
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SUPPLEMENTAL  BlUr-continued. 

OD  death  of  committee  of  a  lunatic,  65. 

effect  of  voluntary  alienations  pendente  lite,  65, 

when  the  interest  of  a  party  suing  in  autre  droit  determines,  65. 

where  complainant  becomes  insolvent,  66. 

or  assigns  his  whole  interest  to  another,  66. 
where  interest  of  defendant  is  determined,  and  property  vested  in 
another,  66. 
by  bankruptcy  or  insolvency,  66. 
on  death  of  a  creditor  suing  in  behalf  of  himself  and  others,  67. 
necessary  to  add  a  new  defendant,  67. 
to  bring  in  a  female  married  since  commencement  of  suit,  67. 
not  where  original  bill  is  wholly  defective,  67. 
parties  to«  68. 
form  of,  70. 

statement  of  original  bill,  &c.,  70. 
statement  of  supplemental  matter,  71. 
prayer,  72. 

signature  of  counsel  necessary,  73. 
new  solicitor,  73. 
application  for  leave  to  file,  73. 

notice  of,  not  necessary,  in  general,  73. 
when  necessary,  73,  74. 
when  court  will  direct  it  to  be  given,  74. 
copy  of  bill  when  to  be  served,  74. 
may  be  made  either  by  motion  or  petition,  74. 
at  what  time  to  be  filed,  74. 
subpoena  and  appearance,  74. 
demurrer  to,  75. 

upon  what  grounds  it  lies,  75,  76. 

because  bill  does  not  state  supplemental  matter,  76. 
practice  upon,  same  as  on  demurrer  to  original  bill,  76. 
plea  to,  76. 

answer  to,  76.     See  Answer. 

when  proceedings  upon,  to  be  pari  passu  with  those  upon  original  bill,  77. 
replication  to,  77. 

when  a  separate  replication  necessary,  77. 
evidence,  77. 

when  new  evidence  necessary,  77. 
to  prove  matters  in  issue  in  both  suits,  77. 
taken  in  original  suit,  admissible,  77. 
in  cases  of  alienation  pendente  lite,  79. 
bearing,  79. 

when  both  suits  to  be  heard  together,  79. 
when  supplemental  cause  to  be  heard  alone,  79. 
entitling  orders,  79. 
dismissing  bill,  79. 
decree,  80. 


SUPPLEMENTAL  ANSWER, 

to  Mt  up  aduherj  of  complaiiuot  it 


1  bill  fur  divorce)  35ft. 


TAXATION  OP  COSTS.  338.     Set  Costs. 
TRUSTEES. 

wheo  BOBta  by,  ot  against,  do  not  abtte  od  the  death  of  one  of  them.  3S. 

fot  the  benefit  of  creditors  may  file  a.  bill  to  redeem  mortgage,  196. 
vhen  allowed  coats  out  of  the  foad,  398. 


VICE  CHANCELLORS, 

their  right  to  tax  coats,  339. 


w 


WILLS, 

commiaaioD  to  tike  proof  of,  314,     See  Cohmibiioiis,  Ac. 
costs  in  suits  for  coDslraotioa  of,  333. 

WITNESSES, 

upon  the  OEeculion  ofa  commieeion  de  lunalieo  inquirendo,  333. 

on  a  reference  to  examine  a  parly  accnaed  of  a  contempt.  377, 
pTocesa  to  compel  their  atteadance,  377,  note  (x). 
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ABATEMENT  AND  REVIVOR, 

petiUoD  by  complainant  to  revive,  on  death  of  defendant,  527. 
order  thereon,  528. 

the  like,  where  deceased  party  has  not  answered,  529. 
the  like,  where  deceased  party  has  answered,  and  a  farther  answer 
is  required,  530. 
petition  to  revive,  on  death  of  complainant,  caase  of  action  not  surviving, 
531. 
order  thereon,  531. 
petition  by  surviving  complainant,  to  revive  against  representatives  of  a  de- 
ceased complainant,  532. 
order  thereon,  533. 

order  upon  defendant's  default,  533. 
petition  by  defendant,  to  revive,  against  representatives  of  deceased  com- 
plainant, 534. 
order  to  show  cause  thereon,  534. 

order  upon  neglect  to  show  cause,  535. 
ABBREVIATION  OF  PLEADINGS,  448. 
ABSENT,  CONCEALED,  AND  NON-RESIDENT  DEFENDANTS, 

affidavit  to  obtain  order  for  publication,  where  defendant  is  a  non-resident, 
396,  705. 
where  defendant  resides  in  this  state,  but  is  absent,  or  concealed,  396. 
where  defendant's  last  known  place  of  residence  was  in  this  state,  but 
his  present  place  of  residence  cannot  be  found,  396. 
order  for  publication  of  notice  of  order  to  appear,  398,  705. 

petition  for  appointment  of  guardian  ad  litem*  after  publication  of,  398» 
707. 
order  thereon,  708. 
affidavit  of  publication,  399,  706. 

of  defendant's  non-appearance,  399,  706. 
order  taking  bill  as  confessed,  and  directing  a  reference,  399,  707. 
ACKNOWLEDGMENT, 
of  appeal  bond,  462.. 
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ADVERTISEMENT, 

for  creditora  to  come  in,  &c.,  497. 
for  next  of  kin,  497. 

by  master,  as  to  liens,  &c.,  in  a  partition  suit,  714. 
AFFIDAVIT, 

general  form  of,  512. 

annexed  to  bill,  to  prevent  dissolution  of  injunction,  362. 

to  obtain  an  attachment  for  not  appearing,  where  subposna  has  been  served, 
but  not  personally,  364. 
^'here  subpcena  has  been  personally  served,  361. 

to  obtain  order  for  tenants  to  attorn  to  sequestrators,  383. 

that  a  discovery  is  necessary,  393. 

of  neglect  to  file  answer,  392. 

to  obtain  order  of  publication.     See  Absent,  &c.  DsrENDAirrs. 

of  defendant's  non-appearance,  aAer  publication,  399. 

of  non-delivery  of  bill,  401. 

of  justification  by  sureties  in  a  bond  for  costs,  405. 

to  obtain  a  commission  to  take  defendant's  answer,  416. 

to  obtain  an  attachment,  on  third  answer  being  reported  insufficient,  425. 

to  procure  dismissal  of  bill  for  want  of  prosecution,  433. 

to  obtain  order  to  examine  a  defendant  as  a  witness,  436. 

to  obtain  order  for  examination  of  witnesses  de  bene  esse,  236. 

to  obtain  an  order  for  an  interpreter  on  examination  of  witnesses  before  ui 
examiner,  440. 

of  service  of  petition  for  a  commission  to  examine  witnesses,  and  notice,  443. 

of  justification  of  sureties  to  appeal  bond,  462. 

of  service  of  notice  of  motion,  500. 

to  procure  dissolution  of  injunction,  for  non-delivery  of  bill,  517. 

to  obtain  a  ne  exeat,  518. 

to  procure  discharge  of,  for  neglect  to  serve  bill,  521. 

of  service  of  notice  of  motion  to  appoint  a  receiver,  521. 

to  obtain  order  to  revive,  on  bill  of  revivor,  540. 

of  filing  notice  of  lis  pendens  in  a  foreclosure  suit,  602. 

annexed  to  county  clerk's  certificate  as  to  filing  of  notice  of  lis  pendens,  603. 

of  merits  in  foreclosure  suit,  608. 

of  having  attended^ to  receive  mortgage  money,  626. 

by  mortgagee,  of  non-payment,  on  bill  toredeem,  631. 

annexed  to  petition  for  commission  of  lunacy,  650. 

in  support  of  petition  to  sopersede  commission  of  lunacy,  666. 

of  regularity,  required  by  Rule  164,  682.  . 

of  service  of  order  to  pay  costs,  and  of  demand  of  payment,  690,  692. 

of  solicitor,  of  non-payment  of  costs.  692. 

to  obtain  order  for  publication,  in  a  partition  suit,  705. 

of  publication  of  notice  of  order  to  appear,  706. 

of  non-appearance  in  a  partition  suit,  706. 

of  filing  notice  of  lis  pendens,  707. 

to  obtain  order  of  reference  under  177th  Rule,  712. 
where  a  sale  is  necessary,  712. 

annexed  to  bill  of  costs  before  taxation,  751. 
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ALIMONY.     See  Bills  for  Divorce. 
AMENDMENT, 

of  bill,  order  for,  after  a  general  demarrer,  439« 
after  a  plea  to  part  is  allowed,  429. 
AMENDMENTS  TO  BILL,  430- 
ANSWER, 

proceedings  to  compel — 

order  to  answer,  or  tkat  bill  be  taken  as  confessed,  301. 
affidavit  that  discovery  is  necessary,  392. 
order  to  answer  or  that  an  attachment  issue,  392. 
order  for  an  attachment  for  not  answering,  393. 
to  a  bill  broaght  by  an  infant  against  execators,  for  a  legacy,  416. 
•titles  of— 

by  an  infant,  412. 
by  a  single  defendant,  412. 
joint  answer  by  adults  and  infants,  412. 
where  the  bill  misstates  the  names  of  defendants,  419. 
by  husband  and  wife,  412. 
by  a  lunatic  or  idiot,  412. 
commencements  of 
joint  answer,  412. 
by  an  infant,  412. 

by  a  formal  party  who  is  a  stranger  to  the  facts,  413. 
'Conclusions  of — 

where  party  claims  the  same  benefit  of  defence  as  if  the  bill  had  been 
demurred  to  for  want  of  equity,  413. 
order  to  take,  without  oath  or  signature,  413. 
of  a  married  woman,  petition  to  take  separately,  413. 

order  thereon,  414. 
of  a  foreigner,  petition  for  an  interpreter  to  take,  414. 
of  a  non-resident,  commission  to  take,  417. 

mode  of  swearing  to  and  authenticating,  419. 
order  for,  on  submission  to  exceptions,  422. 
to  a  bill  of  revivor,  543. 

and  original  bill  together,  543. 
APPEAL, 

bond  for  costs  upon  appeal  to  court  of  errors,  or  chancellor,  461. 
approval  of,  and  sureties,  462. 
acknowledgment  of,  462. 
affidavit  of  justification  by  sureties,  462. 
bond  for  debt  and  costs,  where  decree  directs  the  payment  of  money,  462. 
bond  on  appeal  from  a  decree  directing  the  assignment  or  delivery  of  securi- 
ties, &c.,  463. 
from  a  decree  directing  the  delivery  of  the  possession  of  real  estate,  463. 
for  costs,  and  to  stay  proceedings,  on  appeal  from  an  interlocutory  or- 
der of  a  vice  chancellor,  464. 
notice  of,  465. 
petition  of,  to  court  of  errors,  465. 

to  chancellor  from  a  circuit  judge,  474. 
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AVPEAh— continued. 

from  s  amrogaie,  470. 
bond  on,  470. 
petition  of,  471. 
APPEARANCE, 

pTocets  for,  363. 

when  to  be  entered  bj  register,  368. 

order  for,  on  leiarn  of  altMhincnt,  and  eoulempt  admitted,  360. 
ASSIGNMENT, 

ATTACHMENT, 

for  not  ■{ipesTiDg — 

affidavit  lo  obtain,  304. 
order  for,  365. 
writ  of,  366. 

alias,  360,  368. 
plnriea,  36«. 

order  for,  on  a  second  deftoll,  375. 
how  endorsed,  360. 
return  to,  360. 
bond  upon,  307. 
■gainat  sheriff  for  not  retiming  attachment,  order  for,  37G. 
nilh  proclamations,  379. 
for  Dot  answering,  393. 

order  for,  393. 
on  third  answer  being  reported  inufBcieDt,  affidavit  and  order  for,  435. 
for  a  contempt   other    than  for  non-payment  ot  money,  Dotke  of  motion 
for,  693. 
order  for,  694. 

order  to  show  cause  againat,  694. 
habeas  corpus  to  bring  ap  party,  094. 
bond  on,  095. 
order  for  alias  attaebmeni,  695. 

for  leaie  to  prosecute  band,  6S5. 

on  return  of  attachment,  where  defendant  appoara  asd  deoiea  hi* 
contempt,  695. 
inierrogaiotiea  on  return  of,  695. 

order  convicting  defendant  of  a  contempt,  after  hie  examination,  606. 
frocess  of  commitment  for  contempt,  096. 


B 


BANKRUPTCY, 

Bopplemental  bill  upon,  543. 
BILL  OF  COMPLAINT, 

by  an  infant,  auing  by  his  next 

the  address,  353. 

the  iDlreduciion,  353. 

Uie  etatJHg  part,  353. 
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BILLS  OF  COUFLAIKT— continued. 
confederating  part,  354. 
charging  part,  355. 
clause  of  jurisdiction,  355. 
interrogating  part,  355. 
prayer  for  relief,  356. 
prayer  for  process,  357. 
commencement  of^ 

bill  by  a  married  woman  suing  by  her  next  friend,  357. 
by  husband  and  wife,  357. 
bill  by  a  corporation,  358. 
bill  by  attorney  genera],  358. 

on  the  relation  of  others,  358. 
by  idiots  and  Inoatics  suing  by  their  committee,  358. 
by  creditors,  legatees,  &c.,  on  behalf  of  themselres  and  other  penons 
of  the  same  class,  358. 
special  interrogatories — 

as  to  a  deed  set  forth  in  bill,  358. 
as  to  the  making  of  applications  and  requests,  358. 
prayers  of.     See  Pratcbs  of  Bills. 
methods  of  signing-— 

bill  by  a  private  person,  not  sworn  to,  so  as  to  reqoiro  an  answer  on 

oath,  360. 
where  complainant  sues  in  person,  361. 
bill  by  a  corporation  not  sworn  to,  361. 

sworn  to,  361. 
bill  by  an  infant,  suing  by  his  next  friend,  361. 

bill   asking  for  an  injunction,  or  disooveryt  or  requiring  aa  answer  oa 
oath,  361. 
methods  of  swearing  to,  361. 
by  an  agent  or  attorney,  361. 
bill  by  a  corporation,  361. 
by  an  attorney  in  fact,  363. 
taking  bill  as  confessed — 

order  for,  for  not  appearing,  on  personal  service  of  snbpcBna,  395. 

where  defendant  is  taken  on  an  attachment,  and  being  bailed,  he 

fails  to  appear,  368,  395. 
where  defendant  appears  personally,  on  return  of  attachment,  or  is 
brought    in  by  sheriff,  but  refuses  to  enter  his  appearance,  369, 
396. 
on  third  answer  being  reported  insufficient,  437. 
against  absent,  concealed,  and  non-roMdent  defendante.     See  that  title. 
order  to  deliver  copy  of,  400. 
affidavit  of  default,  401. 
order  dismissing  suit  for  non-delivery,  401. 
exceptions  to.     See  Exceptions  to  Bill. 
apaending,  order  for,  after  a  general  demurrer,  429. 

after  a  plea  to  part  is  allowed,  429. 
dismissal  of,  by  complainant,  order  for,  431. 
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BILL  OF  C0U?LA1^T— continued. 

by  defeDdant,  affidavit  and  notice  of  motion  for,  433. 
order  for,  434. 
BILL  OF  REVIVOR, 

on  the  marriage  of  a  female  complainant,  636. 

against  the  executors  of  a  deceased  defendant ;  where  an  answer  is  required, 
537. 
prayer  for  an  answer  to  original  bill,  as  well  as  to  bill  of  reriTor,  639. 
order  to  plead  or  demur  to,  540. 
to  revive,  540. 

affidavit  to  obtain,  540. 
on  complaioant*8  neglecting  to  obtain  order  to  revive,  641. 
demurrer  to,  for  want  of  privity,  541. 
plea  to,  542. 
answer  to,  543. 

to  bill  of  revivor  and  original  bill  together,  643. 
consenting  to  revival,  order  upon,  544. 
BILL  IN  THE  NATURE  OF  A  BILL  OF  REVIVOR,  663. 
BILL  IN  THE  NATURE  OF  A  SUPPLEMENTAL  BILL, 
original  bill,  in  the  nature  of  a  supplemental  bill,  565. 
bill  to  carry  decree  into  execution,  557. 
plea  to,  558. 
BILL  OF  REVIVOR  AND  SUPPLEMENT,  659. 
BILL  OF  REVIEW, 

for  errors  of  law,  561. 

petition  fur  leave  to  file,  563. 
on  discovery  of  new  matter,  562. 
petition  for  leave  to  file,  564. 
order  for  leave  to  file,  564. 
plea  to,  565. 
demurrer  to,  556. 
BILL  OF  DISCOVERY,  566. 

demurrer  to,  where  complainant  has  no  interest  in  the  subject,  668. 
the  like,  where  defendant  has  no  interest,  668. 

where  there  is  no  privity  of  title  between  the  complainant  and  defen- 
dant, 666. 
where  the  discovery,  if  obtained,  cannot  be  material,  669. 
where  the  situation  of  the  defendant  renders  it  improper  for  a  court  of 

equity  to  compel  a  discovery,  569. 
plea  to,  that  the  complainant^s  case  is  not  such  as  entitles  a  court  of 

equity  to  assume  jurisdiction,  570. 
that  discovery  would  subject  defendant  to  a  forfeiture,  670. 
that  a  discovery  would  compel  defendant  to  betray  confidence  as  soli- 
citor, 751. 
that  complainant  has  no  interest,  he  having  conveyed  away  the  prem- 
ises, 571. 
BILL  OF  INTERPLEADER,  672. 
order  for  injunction  upon,  575. 
demurrer  to,  for  not  showing  any  claim  of  right  in  defendant,  676. 
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BILL  OF  INTERPLEADER— conitnuerf. 

for  not  showing  any  right  in  complainant  to  compel  defendants  to  inter- 
plead, 575. 
for  not  showing  a  claim  of  right  in  both  defendants,  576. 
for  want  of  affidavit  of  non-collusion ,  576* 
plea  to,  577. 

notice  of  hearing  on,  when  facts  are  admitted  by  answers,  577. 
interlocutory  decree  upon,  directing  a  reference,  578. 
BILL  TO  PERPETUATE  TESTIMONY, 

of  witnesses  to  a  will,  585. 
BILL  TO  EXAMINE  WITNESSES  DE  BENE  ESSE,  586. 

demurrer  to,  586. 
BILL  OP  FORECLOSURE, 
by  mortgagee,  597. 
by  assignee  of  mortgage,  599. 
notice  of  lis  pendens  to  file  in  clerk's  office,  601. 
affidavit  of  filing,  602.  ' 

certificate  of  clerk  as  to  filing,  603.  > 

order  pro  confesso  and  fur  reference,  all  due,  and  absent  defendants,  604. 
where  all  is  due,  and  no  infants  or  absentees,  605. 
where  part  is  not  due,  infant  defendants,  but  no  absentees,  605. 
where  part  is  nut  due,  and  absent  defendants,  606. 
where  part  is  not  due,  and  no  infant  or  absentees,  607. 
where  all  is  due,  infant  defendants,  but  no  absentees,  608. 
affidavit  of  merits,  608. 
master's  report  of  amount  due — on  bill  taken  as  confessed — all  doe,  608. 

of  amount  due  and  secured  and  unpaid,  where  all  is  not  due,  and  absent 
defendant,  610. 
where  all  is  not  due,  and  no  absent  defendant,  613. 
decree  for  sale,  613. 

where  a  part  only  of  debt  is  doe,  and  premises  cannot  be  sold  in  par- 
cels, 615. 
where  a  part  of  debt  is  not  due,  and  premises  can  be  sold  in  parcels, 
617. 
master's  report  of  sale,  620. 
execution  for  deficiency,  620. 
BILLS  FOR  DIVORCE, 

to  dissolve  marriage  because  of  non-age^  674.  • 

because  of  lunacy,  675. 
because  of  physical  incapacity,  677. 

notice  of  motion  for  order  of  reference,  on,  679. 
order  of  reference  on   bill  to  dissolve,  for  non-age,  idiocy,  lunacy,  or 
force,  or  fraud,  678. 
because  of  physical  incapacity,  679. 
to  dissolve  marriage  because  of  adultery,  680. 
order  of  reference,  682. 

affidavit  of  regularity  required  by  Rale  164,  682. 
master's  report,  682. 

depositions  annezedy^83. 
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BILLS  FOR  myonCE—contittued. 

dttoree  disoWiDg  msniige,  on  bill  taken  u  confeCMd,  484. 

after  the  tiial  of  a  feigned  iuue,  685. 
notice  of  hearing  on  farUieT  diieetiooB,  aAai  the  trial  of  a  ftigned  ii 

684. 
a  limited  dieorce,  or  separation,  S86. 
ordet  of  rerereoce,  687. 
decree  for  a  limiled  diroroe,  68€. 
petilion  for  alimoa;  and  eipeasea,  089. 
order  of  reference  thereon,  690. 
BILL  FOB  STRICT  FORECLOSURE,  633. 
decree  thereon,  623. 
order  enlarging  time  for  pajrmeat,  635. 
affidavit  of  hiTJag  attended  to  receire  mortgajje  money,  036. 
final  order  for  atricl  forecloaare,  636. 
BILL  TO  REDEEM  A  MORTGAGE,  627. 

decree  for  redemption  (against  a  mortgagee  in  poaaeaaioo,)  630. 
affidaTit  bj  mortgage  of  non-payment,  63t. 
final  order  for  diaaiiaaion  of,  $3t. 
BOND, 

on  fttlachment  for  not  appearing,  367. 
aa  aecurit;  for  costs  of  soil,  403. 
notice  of  filing,  404. 

of  excepting  to,  404. 
affidavit  of  juiiification  by  suretiee,  405. 
for  costs  on  appeal,  461.     See  Apn^t. 
on  allowing  iojuncLion,  516.     Ste  Injukotiok. 
upon  ne  eieat.     Set  Nr  ExtAT. 
of  receiver,  525. 

of  special  guardian  ofinfant,  637. 
of  general  guardian,  648. 
of  committee  of  a  lunatic,  663. 
of  guardian  ad  litem  in  a  partition  Hit,  70ft. 


L  petition  by  infant,  for  appotnlmeot  of  gnar' 


CASE, 

on  hearing,  448. 
CERTIFICATE, 

of  vice  chancellor  or 
dian  ad  litem,  388. 
of  probable  cause  for  appesllng  from  a  vice  chancellor,  464. 
of  master,  of  allowance  of  interrogatories  fur  examination  of  i 
of  oiamination  not  having  been  brought  in,  468. 
npon  exceptions  to  examination,  400. 
notice  of  filing  of,  491. 
eiceptioDa  to,  491. 
of  default  in  patting  in  farther  examination,  493. 
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CE  RTIFIC  ATE— con/intterf. 

for  commission  to  examine  ^witnesaeB,  493. 
on  petition  to  sell  real  estate  of  infants,  635. 
of  register,  as  to  claims  to  surplus  moneys,  500. 
of  filing  of  security  by  special  guardian,  638. 
of  county  clerk,  as  to  filing  of  notice  of  lis  pendens,  603. 
CHARGE, 

jBiB  to  personal  estate,  on  taking  accounts'  before  a  master,  406. 
CLAIM, 

to  surplus  moneys  on  a  mortgage  sale,  408. 
COMMISSION  OF  REBELLION,  370. 
COMMSSION, 

to  take  answer  abroad,  417. 
affidafit  and  order  for,  416. 
instruction  to  commissioners,  417. 
to  examine  witnesses  within  this  state,  444. 
petition  for,  442. 

notice  of  presentation  of,  443. 
afl[ida?it  of  service  of,  434. 
order  for,  443. 

interrogatories  to  be  annexed  to,  444. 
instructions  to  commissioners,  445. 

r 

notice  of  examination  of  witnesses  upon,  445. 
to  examine  witnesses  out  of  the  state,  445. 

notice  by  part  of  commissioners,  to  the  others,  446. 
to  examine  witnesses  within  the  state — 
certificate  of  master  for,  403. 
order  for,  403. 
of  lunacy,  or  idiocy,  or  as  to  habitual  drunkenness.     See  Lunatics. 
to  committee  of  a  lunatic,  &c.  664. 
for  partition,  731. 
to  take  proof  of  foreign  wills,  746. 
petition  for,  743. 

order  for  heirs,  &c.  to  show  cause  why  commission  should  not  issue,  744. 
order  for  commission  where  no  notice  has  been  given  to  heirs,  745. 
interrogatories  to  be  annexed  to,  746. 

order  on  return  of  commission  to  take  proof  of  a  will  of  real  and  per- 
sonal estate,  740. 
as  to  a  will  of  real  estate,  750. 
COMMITMENT, 

for  contempt  in  not  appearing,  374. 
in  not  answering,  order  for,  304. 
CONTEMPTS, 

affidavit  of  service  of  order  to  pay  costs,  and  of  demand  of  payment  of  taxed 

bill,  600. 
power  of  attorney  to  demand  payment  of  costs,  601. 
affidavit  of  solicitor,  of  non-payment  of  costs,  601,  603. 
affidavit  of  service  of  order  to  pay  costs,  and  of  demand  of  payment,  603. 
Vol.  II.  101 
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COifTEMFTS— continued. 

order, for  precept  to  commit  for  noo-paymeot  of  costs  ordered  to  be  tu- 
ed,  693. 
precept  thereon,  603. 
notice  of  motion  for  an  attachment  for  a  centempt  other  than  for  non-pay- 
ment of  money,  693. 
order  thereon,  694. 

order  t<y  show  eause  against,  694.  ^ 

habeas  corpus  to  bring  up  party,  694. 
bond  on  attachment,  695". 
order  for  alias  attachment,  695. 

for  leave  to  prosecute  bond,  695. 

on  return  of  attachment,  where  defendant  appears,  and  denies  hii 
contempt,  695. 
interrogatories  on  return  of  attachment,  695. 
order  convicting  defendant  of  a  contempt,  after  his  ezamioatioo,  606. 
process  of  commitment  for  contempt,  696. 
order  for  a  sequestration,  697. 
sequestration,  698. 
COSTS, 

petition  to  obtain  security  for,  403* 

order  for,  403. 
bond  for  payment  of,  403. 
notice  of  filing,  404. 

of  exeepting  to,  404. 
notice  of  taxation  of,  751. 
affidavit  to  be  annexed  to  bill  of,  75 K 

bill  of,  on  the  part  of  complainant,  on  a  hearing  upon  pleadings  and  prooft^ 
752. 
CREDITORS'  SUITS, 
creditors'  bill,  587. 

injunction  upon,  593, 
notice  to  be  served  with,  594. 
consent  of  defendant,  under  rule  191,  595; 
order  to  take  bill  as  confessed,  decree,  and  order  of  leferenee  to  appoist  a 

receiver,  &c.  under  19l8t  rule,  595. 
assignment  to  receiver  in,  523. 
bond  of  receiver  in,  525. 

master's  report  of  appointment  of  receiver,  526. 
CROSS  BILL,  679. 

certificate  of  counsel  to  stay  proceedings,  562. 

in  the  nature  of  a  plea  pni^  darrein  continuance,  583. 

notice  of  motion  for  order  to  stay  proceedings  in  original  avit,  583. 

order  to  stay  proceedings,  584. 
order  that  original  and  cross  cause  be  heard  together,  584. 


i 
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liECREE,  ^ 

inlerioeulory,  foi  an  acoonnt,  463. 

for  the  specific  performance  of  sn  agreement,  45X 

eatctineal  of,  451. 

petition  to  reclifjr,  before  enrolmeat,  456. 
after  eorolment,  460. 

b;  default,  460. 

bfconaeat,  461. 

of  affirmaace  ia  court  of  errora,  4B7. 
□f  reverul,  468. 

of  i&le  in  foreclosure  suit,  613.     See  Bill  of  Fouclosdrb 

for  etriei  forecloHure,  623. 

for  redeiDption,  agaiost  a  mortgagee  in  posseaaion,  630. 

foi  diTocce  because  sf  adolterj,  on  bill  taken  as  canfeued,  ( 
aAcT  the  triftl  of  a  feigned  issue,  685. 

foi  a  limited  divorce  or  sepaiation,  666. 

for  a  aale  in  a  partition  suit,  730. 

for  Bctrjal  partition,  735,  736,  739. 
DECRETAL  ORDER, 

retaining  bill,  with  liberty  to  bring  a.n  aclioa  at  law,  4M. 

for  a  reference  as  to  the  title  of  TSndor,  458. 
DEED, 

by  master  on  sale  of  mortgaged  premiaes,  504. 

by  special  guardian  of  an  infant,  643. 

b;  committee  ofa  lanalic,  673. 

of  master  in  a  parlitton  auit,  735. 
DEMURRER, 

to  whole  bill  for  want  of  equity,  405. 

to  part  of  bill  only,  406. 

for  want  of  parties,  406. 

for  maltifariousness,  406. 

coupled  with  an  answer,  407. 

by  witness,  on  eiamination  before  bq  eiamiaer,  4W. 

to  bill  of  revivor  for  want  of  privity,  541. 

to  supplemental  bill,  553. 

to  biU  of  review,  565. 

to  bill  of  discovery.     See  Bill  of  Discovirs. 

to  bill  of  interpleader.    Sei  Bill  or  IifTiaPLiAixt. 

to  bill  to  examine  witnesses  de  bene  esas,  586. 
DEPOSITIONS,  . 

taken  before  an  examiner,  440. 

notice  of  motion  to  suppiesa,  450. 

annexed  to  master's  report  in  an  adaltary  eaae,  683. 
DISCHARGE, 

as  to  pereooal  estate,  406. 
DISCLAIMER,  490. 
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DISMISSAL  OF  BILL, 

by  complainant,  order  for,  431. 

by  defendant,  affidaTitand  notice  of  motion  for,  433. 
order  for,  434. 
DISTRINGAS, 

to  compel  appearance  of  a  corporation,  380. 
order  for,  385. 

alias,  386. 

pluries,  386.    . 
DIVORCE.     See  Bills  for  Ditobcb. 


£ 

ELECTION, 

affidavit  to  pat  complainant  to,  434. 
notice  of  motion  for  order  that  complainant  elect,  434. 
order  thereon,  435. 
ENROLMENT, 

of  a  final  decree,  454. 
EXAMINATION, 

of  defendant  on  interrogatories  on    3d    answer  being  reported  ittsoiBeie&t, 
order  for,  426. 
master's  report  as  to  sufficiency  of,  427. 
of  defendant  as  a  witness,  affidavit  and  order  for,  436. 
of  a  party  on  interrogatories,  488. 
exceptions  to,  490.    . 

master's  certificate  upon,  490. 
notice  of  filing  of,  491. 
exceptions  to,  491. 
order  for  a  farther  examination,  492. 
interrogatories  for,  494. 
EXAMINATION  OF  WITNESSES, 
de  bene  esse — 

affidavit  to  obtain  order  for,  436. 
order  for,  437.' 
notice  of  examination,  437. 
before  an  examiner,  notice  of,  438. 

sttbpcena  for  witnesses,  439. 
upon  a  commission.     See  Commissiov. 
EXCEPTIONS  TO  BILL, 

for  scandal  and  impertinence,  401, 
EXCEPTIONS, 

to  examination  of  a  party,  490. 
master's  certificate  upon,  490. 

notice  of  filing  of,  49 1 .  * 

exceptions  to,  491. 
to  proceedings  in  master's  office  for  scandal  and  impertinence,  506. 
to  master's  report.     See  Report  or  Master. 
on  exceptions  to  answer,  423. 
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exceptions  to  answer, 

for  insaffioieDcy,  431. 

order  for  answer,  on  submission  to,  423. 

order  for  reference  of,  433. 

master's  report  apon,  433. 
for  scandal  and  impertinence,  438. 
EXECUTION, 

to  enforce  the  payment  of  money,  476. 

in  the  nature  of  a  testatoro^./a.  for  residue,  477. 

for  costs  on  dismissal  of  bill,  478. 

for  sum  decreed,  and  costs,  after  affirmance  by  court  of  errors,  478. 

ca,  sa.  for  costs  on  diqpiission  of  bill,  479. 

in  the  nature  of  a  ca.  sa,  to  compel  the  performance  of  a  specific  doty,  480. 

for  deficiency  in  a  foreclosure  suit,  630. 


FEIGNED  ISSUE, 

order  for,  48*3. 
^      declaration  upon,  484. 

plea  upon,  485.  ^ 

notice  of  hearing,  after  trial  of,  486. 
FORECLOSURE  SUIT.     See  Bill  or  Foreolosurc 
FURTHER  ANSWER, 

after  exceptions  and  amendments,  434. 
FURTHER  DIREChONS, 

notice  of  hearing  on,  after  trial  of  feigned  iaeae,  480. 
upon  master^a  general  report,  608. 


G 

GUARDIAN  AD  LITEM,  . 

petition  by  infant  for  appointment  of,  387. 

consent  of  guardian,  388. 

affidavit  of  signature,  388. 

certificate  of  vice  chancellor  or  master,  388. 

order  thereon,  389. 
petition  by  complainant  for  appointment  of,  389. 

orders  thereon,  390. 

by  a  relative  of  infant  for  appointment  of,  391. 

by  complainant,  after  publication  of  notice  of  order  io  appear,  398. 
in  a  partition  suit,  petition  for,  707. 

order  thereon,  708. 

bqpd  of,  708. 

petition  to  appoint  register  or  clerk,  709. 
affidavit  of  servioe,  710. 
order  thereon,  7tO. 


>'. 
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GUARDIAN. 

special  to  sell  real  estate  of  infants,  order  appointing,  635.     See  Ikfart. 

bond  of,  637. 

deed  by,  643. 

his  report  of  investment  and  disposition  of  proceeds  of  sale,  when  they 
are  retained  by  him,  645. 
genera],  petition  for  appointment  of,  645. 
master's  report  upon,  646. 
order  appointing,  647. 
bond  of,  648. 
inventory  and  account  current  of,  649. 


H 

HABEAS  CORPUS, 

order  for,  on  return  of  attachment,  378. 

writ  of,  378.  * 

endorsement  of,  379. 
sherifT^s  return  to,  379. 
HABITUAL  DRUNKARDS.     See  Lukatics. 

petition  by  overseers  of  poor  for  a  commission  against,  659. 
commission  as  to,  655. 
HEARING, 

notice  of,  447. 

for  further  directions,  after  trial  of  feigned  issue,  486. 

on  master's  general  report,  508. 
on  bill  of  interpleader,  when  facts  are  adinitted  by  answers,  677. 


I 

IDIOTS,     See  Lunatics. 

petition  for  a  commission  of  idi/Dcy,  653. 
INFANT, 

petition  by,  for  appointment  of  next  friend,  639. 
consent  of  next  friend,  632. 
order  appointing  next  friend,  633. 
petition  for  order  to  sell  real  estate  of,  633  ^ 
consent  of  guardian,  635. 
certificate  of  master,  635. 
order  appointing  special  guardian,  635. 
bond  of  special  guardian^  637. 
approval  of,  638. 

register's  certificate  of  filing  of,  638. 
master's  report  on  petition,  638. 

order  thereon,  640. 
report  by  special  guardian,  of  agreement  to  sell,  640. 

order  of  confirmation,  and  directing *a  conveyance,  641. 
where  proceeds  are  retained  by  guardian,  649. 
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ISFA^T— continued. 

where  the  a  meant  of  the  proceeds  exceeds  $500,  and  no  real  se- 
curity has  been  given  by  gnardian,  643. 
deed  by  special  guardian,  643. 

guardian's  report  of  investment  and  disposition  of  proceeds  of  sale, 
when  they  are  retained  by  him,  645. 
petition  for  appointment  of  general  guardian,  645.     See  Goarduk. 
IN  FORMA  PAUPERIS, 

petition  for  leave  to  sue,  509. 

certificate  of  counsel  upon,  510. 
order  of  reference  upon,  510. 
report  of  master  upon,  511. 
order  to  proeecute«  511. 
INJUNCTION, 

prayer  for,  358. 

affidavit  to  prevent  dissolution  of,  363. 

preliminary,  513. 

temporary,  order  for,  514.  ^ 

genera],  515. 

order  for,  514. 
perpetual,  515. 

bond  on  allowing,  to  stay  proceedings  at  law,  after  cause  at  issue,  and  be* 
fore  trial,  516. 
to  stay  proceedings  at  law  after  judgment,  517. 
after  verdict  of  ejectment,  517. 
affidavit  to  procure  dissolution  of,  for  non-delivery  of  bill,  517. 
notice  of  motion  to  dissolve,  518. 
upon  a  creditor's  bill,  503. 
INQUISITION, 

taken  on  a  commission  of  lunacy,  &c.  658. 
INSTRUCTIONS, 

to  commissioners  under  a  commission  to  examine  witnesses,  445. 
INTERPRETER, 

to  take  answer  of  a  foreigner,  petition  for,  414. 
order  appointing,  415. 
oath  of,  415. 
on  examination  of  witnesses  before  an  examiner,  affidavit  and  order  for,  440. 
INTERROGATORIES, 

for  examination  of  defendant,  on  return  of  attachment  for  not  appearing,  373. 
order  for,  371. 
answer  to,  373. 
for  the  examination  of  sheriff  for  not  returning  attachment,  376. 
for  the  examination  of  witnesses  under  a  commission,  444. 
for  the  examination  of  parties  before  a  master,  487. 

certificate  of  allowance  of,  488. 
for  examination  of  witnesses  before  a  master,  494. 
to  take  proof  of  a  foreign  will,  746. 
ISSUE  AT  LAW, 

notice  of  motion  for,  460. 
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ISSUE  AT  LAW— con/intied. 

order  for,  where  issue  is  settled  by  court,  481. 

where  it  is  referred  to  a  master  to  settle  form  of  issnea,  482. 
report  of  master  settling,  482. 


JURAT, 

to  answer  of  a  foreigner,  415. 
of  an  illiterate  person,  416w 


LETTERS  ROGATORY,  446. 
LIS  PENDENS, 

notice  of,  in  foreclosare  sait,  601. 
affidavit  of  filing,  603. 
clerk's  certificate  as  to  filing  of,  603. 
notice  of,  in  a  partition  suit,  704. 
LUNATICS, 

petition  for  a  commission  of  lunacy,  649. 

affidavits  annexed,  650.  f 

on  the  ground  of  extreme  old  age,  651. 

that  the  validity  of  a  marriage  may  be  ascertained,  651. 

order  for  commission,  653. 

commission,  654. 

precept  to  sheriff  to  summon  a  jury,  655. 
notice  of  executing,  656. 
warrant  to  produce  lunatic,  &o.  656. 
subpoena  for  witnesses,  on  execution  of,  657. 
oath  to  jurors,  657. 
inquisition,  658. 
notice  of  application  to  confirm  finding  of  jury,  650. 
petition  for  appointment  of  committee,  660. 
order  confirming  finding  of  jury,  and  appointing  committee,  661. 

directing  a  reference  to  a  master  to  report  a  suitable  person  as 
committee,  661. 
master's  report  upon,  662. 
order  thereon,  663. 
bond  of  committee,  663. 
commission  to  committee,  664. 
petition  by  lunatic  to  supersede  commission,  665. 
affidavits  in  support  of,  666. 
order  to  supersede  commission,  667. 
supersedeas  of  commission,  667. 
petition  for  sale  of  real  estate,  to  pay  debts,  668. 
order  of  reference  thereon,  669. 
master's  report,  670. 
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LUNATICS— con^tntttfrf. 

order  to  eonfirm,  &o.  671. 

report  of  sale  by  committee,  672. 
order  confirming  sale,  &o.  672. 
deed  by  committee,  673. 

M 

MARRIED  WOMEN, 

commencement  of  bill  by,  saing  by  next  friend,  357. 

title  of  answer  of  hnsband  and  wife,  412. 

petition  by,  for  leave  to  answer  separately,  413. 
order  thereon,  414. 
MASTER'S  SUMMONS,  487. 
MASTER'S  DEED, 

on  sale  of  mortgaged  premises,  504. 
of  premises  in  a  partition  suit,  725. 
MITTIMUS.     See  Wabraxt. 
MORTGAGE.     See  Bill  or  Foreclosure. 

N 

NE  EXEAT, 

prayer  for,  360. 
affidavit  to  obtain,  518. 
writ  of,  510. 
returns  to— 

where  defendant  has  been  arrested  and  has  given  security,  519. 
where  he  is  not  found,  519. 

where  he  has  been  arrested,  and  committed  for  want  of  bail,  510. 
bond  to  sheriff  upon,  520. 
bond  to  obtain  a  discharge  of,  520. 

affidavit  to  procure  discharge  of,  for  neglect  to  serve  bill,  521. 
NEXT  FRIEND.     See  InrAirr. 
NOTE  OF  ISSUE,  447. 
NOTICE, 

of  filing  bond  for  costs,  404. 

of  excepting  to,  404. 
of  motion  for  the  payment  of  money  into  court,  upon  admissions,  432. 
to  dismiss  bill  for  want  of  prosecution,  433. 
for  order  that  complainant  elect,  434. 
for  leave  to  prove  deed  at  the  hearing,  447. 
to  suppress  depositions,  450. 
for  an  issue  at  law,  480. 
general  form  of,  508. 

affidavit  of  service  of,  509. 
to  dissolve  injunction,  518. 
for  order  of  reference  to  appoint  a  receiver,  521. 
affidavit  of  service  of,  521. 
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NOTICE— continued, 

to  stay  proceedings,  on  filing  cross  bill,  583. 

to  confirm  finding  of  jury  on  a  commisBion  of  Icmacy,  &o.,  559. 

for  an  attachment  for  a  contempt  other  than  for  non-payment  of  money, 
693. 
of  examination  of  witnesses  de  bene  esse,  437. 
of  order  to  produce  witnesses,  438. 
of  the  examination  of  witnesses  before  an  examiner,  438. 
as  to  what  defendants  are  entitled  to  take  testimony,  442. 
Qf  presentation  of  petition  for  a  commission  to  examine  witnesses,  443. 

affidavit  of  seryice  of,  443. 
of  hearing,  447. 

on  report  of  commissioners  in  partition,  735. 
of  appeal  to  the  chancellor,  465. 
of  argument  in  coart  of  errors,  467. 
of  filing  remittitur,  469. 
to  register,  of  claim  to  surplus  moneys,  498. 
of  sale  by  a  master,  500. 
to  be  served  with  a  creditor's  biK,  594. 
of  lis  pendens,  in  foreclosore  suit,  601. 

in  partition  suit,  704. 
of  object  of  suit,  601. 
of  executing  commission  of  lunacy,  656. 
of  taxation  of  costs,  751. 

o 

OATH, 

to  bill,  361. 

by  an  agent  or  attorney,  361. 
bill  by  a  corporation,  361. 
by  an  attorney  in  fact,  363. 
to  answer,  petition  to  dispense  with,  413. 
of  interpreter,  to  answer  of  a  foreigner,  415. 
to  jurors  on  execution  of  a  commission  of  lunacy,  657, 

to  witnesses,  658. 
of  commissioners  iu  partition,  733. 
OBJECTIONS, 

to  master's  report,  506. 
ORDER, 

general  form  of,  512. 

order  nisi,  512. 
for  an  attachment  for  not  appearing,  3651 
for  an  alias  attachment,  368. 

for  leave  to  prosecute  bond  given  for  appearance  on  attachment,  368. 
that  register  enter  defendant's  appearance,  or  that  bUl  be  taken  as  confeaeed, 
368. 

where  contempt  is  admitted,  that  defendant  enter  his  appearance,  or  pat  in 
his  answer,  369. 


4 

J 
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OUDER-^antinued. 

for  commitment,  for  contempt  in  not  appearing,  or  aoswering,  369. 
on  return  of  attachment,  taking  bill  as  confessed  and  directing  defendant  to 
be  committed,  370. 

directing  the  filing  of  interrogatories,  371. 
conyicting  defendant  of  a  contempt  after  his  examination  upon  interroga- 
tories, 373.  * 
for  a  plnries  attachraeat,  where  defendant  makes  default  a  second  time,  375. 
for  attachment  against  sheriff,  for  not  returning  attachment,  375. 
for  a  habeas  corpus,  on  return  of  attachment,  378. 
for  sheriff  acting  as  sergeant*at-arm8,  380. 
for  a  sequestration  for  not  appearing,  &c.,  381. 
directing  tenants  to  attorn  to  commissioners  of  sequestration,  384. 
for  examination  of  a  claimant  pro  inieresse  suo,  under  a  sequestration,  384. 
for  a  distringas  to  compel  appearance  of  a  corporation,  385. 
ai^inting  guardian  ad  litem  on  petition  of  infant,  389. 

on  petition  of  oomplaijiant,  390. 
to  answer,  or  that  an  attachment  issue,  392. 
for  attachment  for  not  answering,  393. 
for  a  sequestration,  for  not  answering,  394. 

for  commitment,  &c.,  upon  attachment  for  want  of  an  answer,  394. 
taking  bill  as  confessed  for  want  of  appearance,  on  personal  serTiee  of  sub- 
pcena,  395. 

where  defendant  is  taken  on  an  attachment,  and  being  bailed  he  fails  tu 
'  appear,  368,  395. 

where    defendant  appears  personally,  on  return    of  attachment,  or    is 
brought  in  by  sheriff,  but  refuses  to  enter  his  appearance,  369,  396. 

against  absent,  concealed,  and  non-resident  defendants,  399. 
for  publication  as  to  absent,  concealed  or  non-resident  defendants,  398. 
that  complainant  deliver  copy  of  bill,  400. 
dismissing  suit  for  non-delivery  of  bill,  401 . 
for  production  of  a  paper,  by  complainant,  402. 
for  security  for  costs,  403. 
of  reference  of  plea  of  former  suit  pending,  410. 
directing  plea  to  stand  for  an  answer,  410. 
to  take  answer  without  oath  or  signature,  413. 
for  commission  to  take  answer,  abroad,  416. 
for  answer,  on  submission  to  exceptions,  422. 
referring  exceptions  to  answer,  422. 

for  further  answer,  after  report  of  master  on  exceptions  to  answer,  424. 
to  refer  second  or  third  answer^  on  the  old  exceptions,  424. 
for  attachment,  on  third  answer  being  reported  insufficient,  425. 

for  examination  of  defendant  on  interrogatories,  in  such  a  case,  426. 
t6  take  bill  as  confessed,  on  third  answer  being  reported  insufficient,  427. 
to  expunge  scandal  and  impertinence  from  an  answer,  on  report  of  juaster, 
428. 

on  submission  to  exceptions,  429. 
for  leave  to  amend  bill,  after  a  general  demurrer,  429. 

after  a  plea  to  part  is  allowed,  429. 
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ORDER-— con/mue(/. 

allowiDg  complainant  to  dismiss  bill,  431. 
for  prodaction  of  papers,  431. 
to  pay  money  into  conrt,  433. 
to  dismiss  bill  for  want  of  prosecntion,  434. 
that  complainant  elect,  436. 
to  produce  witnesses,  438. 

for  an  interpreter  on  examination  of  witnesses  before  an  examiner,  440. 
for  a  commission  to  examine  witnesses  within  the  state,  443. 
^      of  reference,  preparatory  to  the  hearing,  where  bill  has  been  taken  as  con- 
fessed as  to  some  of  the  defendants  as  absentees,  and  others  contest  the  suit, 
449. 
for  cause  to  stand  over,  to  add  parties,  450. 

to  supply  proofs,  451. 
to  stay  proceedings,  on  filing  petition  of  re-hearing,  457. 
for  leave  to  file  a  supplemental  bill  in  the  nature  of  a  bill  of  reTiew,  458. 
to  answer  petition  of  appeal  from  the  ehaacellor,  566. 

from  a  surrogate,  473. 
on  filing  remittitur,  469. 
for  issues  at  law,  481,  483. 
for  a  feigned  issue,  483. 
for  further  examination  of  a  party,  499. 

for  attachment,  for  want  of,  499. 
for  commission  to  examine  witnesses  within  this  state,  493. 
of  reference,  as  to  claims  to  surplus  moneys  on  a  mortgage  sale,  499. 
to  confirm  master *6  report  of  sale,  506. 
to  confirm  master's  report,  so  far  as  not  excepted  to,  507. 
of  reference  on  petition  to  prosecute  in  forma  pauperis,  510. 
to  prosecute  in  forma  pauperis,  511. 
of  reference  to  a  master  to  appoint  a  receiver,  598. 
to  revive.     See  Abatkmbnt  and  RxynroB. 
to  plead  or  demur  to  bill  of  revivor,  540. 
to  revive,  on  bill  of  revivor,  540. 

affidavit  to  obtain,  540. 
on  complainant's  neglecting  to  obtain  order  to  revive,  541 . 
for  leave  to  file  bill  of  review,  564. 
for  injunction  upon  bill  of  interpleader,  575. 
to  stay  proceedings  on  filing  cross  bill,  684. 
to  take  creditors'  bill  as  confessed,  decree,  Ac,  595. 
enlarging  time  for  payment,  on  bill  for  strict  ferecloeore,  635. 
for  strict  foreclosure,  626. 
for  dismission  of  bill  to  redeem,  631. 
appointing  next  friend  for  infant,  683. 

confirming  report  of  special  guardian  of  infant,  641,  64S,  643« 
appointing  general  guardian  for  an  infant,  647. 
for  a  commission  of  lunacy,  &cc.,  653. 

9onfirming  finding  of  jury  on  a  commission  of  lunacy,  and  appointing  a 
committee,  661. 

4iirecting  a  reference  as  to  committee,  661. 
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ORDER— etrntirmtd. 

canfinning  mMtai'a  Te[iort,  &C.  U  to  cominittBe  of  lunatic,  663. 

to  luperaede  eomnusBioii  of  lanaojr,  667. 

orreteranoe  on  pelitioa  to  hU  reil  eMnte  of  Innaiic,  &c.,  669. 

to  oonfiim  maater'a  report  thereon,  &c.,  671. 
aoDfinDing  etUe   of  lonatio'i  eatato  and   direoling  exeoatioi]  of  aoQTeyAnee, 

672. 
of  refereoee,  on  bill  to  diasolTe  muriagD  becaaae   of  non-age,  Innaoy,  &c.,   -f 
678. 

b«cai]M  of  phyaieal  inoapacitj,  67S. 

beoanae  of  adalterj,  683. 

on  a  bill  for  a  limited  divorce,  687. 

aa  to  tlimon;  and  expenae*,  890. 
for  precept  to  oomroit  for  Don-pajment  of  coita  ordered  to  be  taxed,  6B9. 
for  attaehmeat  foi  a  coutompt  other  than  for  Don-paymeDl  of  dkhmij,  694. 
to  abow  OBiue  againal  attachment  for  Bantempt,  694. 
for  leare  to  proeeoDto  bond,  695. 
for  aliaa  attaoliineDi,  69S. 
for  leave  to  proMcnte  bond  on  attachment,  605. 
00  letnni  of  altaohmeat,  contempt  denied,  6S6. 
coDTieting  defeadant  of  a  (toatempt,  696. 
for  a  aeqaeetration,  npon  a  conUmpt,  698. 
for  publication,  in  a  partition  anit,  706. 
taking  bill  for  partiiioa  aa  ooefeaaed,  707. 
appointing  guardian  ad  liUm  in  a  partition  Bait,  708,  710. 
of  reference  under  17Tth  rule,  718. 

where  a  aale  ia  neeeeaary,  713. 
niri  for  confirmalion  of  maaUr'a  final  report,  ie  a  partition  wit,  738. 
for  tieira,  &e.  to  show  cauae  whj  oomtniaaion  ahonld  not  iaane  to  take  proof 
of  a  foreign  will,  744. 

Dn,  where  no  pieTioM  notioe  bee  been  given  to  beira,  745. 
o  take  proof  of  a  foreign  will,  749, 760. 


PARTITION  SUITS— 

bill  for  partition,  698,  700. 

petition  for  partition,  703. 

notice  of  lie  pendens,  704. 

affidavit  to  obtain  order  for  publication,  706. 

order  for  pablication,  705. 

notice  of,  with  affidaTit  of  publication,  706. 
affidavh«f  non-appearance,  706. 

of  filing  notioe  of  lis  peodena,  707. 
order  taking  bill  as  oonfeaaed  after  publication,  707. 
petition  for  appoinlment  of  a  guardian  ad  litem,  707. 

order  thereon,  706. 
bond«f  guardian  ad  litem,  709. 
petition  to  appoint  tegisUr  or  clerk  guardian  ad  litem,  709. 
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PARTITION  SVlTS-^ontinued. 

affidavit  of  service  of,  710. 
order  thereon,  710. 
answer  of  infants,  711. 

of  adults,  711. 
affidavit  to  obtain  order  of  reference,  ander  177th  rule,  712. 
where  a  sale  is  necessary,  712 
I  order  of  reference,  712. 

where  a  sale  is  necessary,  713. 
advertisment  by  master,  as  to  liens,  &c.  714. 
master^s  report,  that  a  sale  is  necessary,  714,  717. 
decree  directing  a  sale,  720. 
master^s  report  of  sale,  724. 
deed,  725. 
final  report,  after  sale,  726. 

order  nisi  for  oonfirroatioD  of,  728. 
report  that  a  partition  can  be  made,  728. 
decretal  order  for  partition,  and  appointing  commissioners,  729. 
commission  for  partition,  731. 
oath  of  commissioners,  733. 
report  of  commissioners,  734. 

notice  of  hearing  thereon,  736. 
final  decree  for  actual  partition,  736,  736,  739. 
PAYMENT  INTO  COURT, 

notice  of  motion  for,  432.  ^ 

order  for,  433. 
PETITION, 

by  infant  for  appointment  of  guardian  ad  litem,  387. 
by  complainant  for  appointment  of  guardian  ad  litem,  389. 
by  a  relative  of  infant,  for  like  purpose,  391. 

for  appointment  of  a  guardian  ad  litem  after  publication  of  notice  of  an  or- 
der to  appear,  398. 
to  obtain  security  for  costs,  402.     See  Costs. 
by  wife  for  leave  to  answer  separately  from  her  husband,  413. 
for  an  interpreter  to  take  answer  of  a  foreigner,  414. 
for  leave  to  withdraw  replication,  and  amend  bill,  430. 
for  production  and  inspection  of  papers,  431. 
for  a  commission  to  examine  witnesses  within  this  state,  442. 
notice  of  presentation  of,  443. 
affidavit  of  service  of,  443. 
to  rectify  decree  before  enrolment,  466. 

after  enrolment,  460. 
for  a  rehearing,  456. 

order  to  stay  proceedings  on,  457. 
of  appeal  to  court  of  errors,  466. 

answer  to,  466. 
for  leave  to  sue  in  forma  pauperis,  509. 
to'revive.     See  Abatbmbnt  and  Rbyiyor. 
for  leave  to  file  supplemental  bill,  55  U 
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FETYnO^-^oniinued, 

bill  of  review  for  errors  of  law,  563. 
upon  discovery  of  new  matter,  664. 

for  appointment  of  next  friend  of  infant,  632. 
consent  of  next  friend,  632. 

for  order  to  sell  real  estate  of  infant,  633. 

for  appointment  of  general  guardian  of  an  infant,  633. 

for  a  commission  of  lunacy,  640, 661. 

for  a  commission  of  idiocy,  652. 

by  overseers  of  the  poor,  for  a  commission  against  a  habitual  drunkard,  652. 

for  appointment  of  committee  of  lunatic,  660. 

by  lunatic  to  supersede  commission,  665. 

for  sale  of  real  estate  of  lunatic,  &c.  668. 

for  alimony  and  expenses,  689. 

for  partition,  703. 

for  appointment  of  guardian  ad  litem,  in  a  partition  snit,  707,  700. 

for  a  commission  to  take  proof  of  a  foreign  will,  742. 
PLEA, 

general  form  of,  407. 

of  former  suit  pending,  408. 
order  of  reference  of,  410. 
\  of  want  of  proper  parties,  408. 

^  coupled  with  an  answer,  400. 

replication  to,  409. 

order  directing  it  to  stand  for  an  answer,  410. 

upon  a  feigned  issue,  486. 

to  bill  of  revivor,  542. 

to  supplemental  bill,  552. 

to  bill  to  carry  decree  into  execution,  558. 

to  bill  of  review,  565. 
,     to  bill  of  discovery.     See  Bill  or  Discoviav. 

to  bill  of  interpleader,  577. 
POINTS, 

on  hearing,  449. 

in  court  of  errors,  467. 
POWER  OF  ATTORNEY, 

to  demand  payment  of  costs,  691. 
PRAYERS  OF  BILLS, 

for  relief,  356. 

for  process,  357. 

to  restrain  proceedings  at  law,  and  for  an  injunction,  358. 

for  an  account  of  the  rents  and  profits  of  a  testator *s  real  estate,  359. 

for  an  account  of  money  had  and  received,  359. 

for  the  production  of  deeds  and  papers,  359. 

for  an  account  of  personal  estate,  360. 

for  a  ne  exeat,  360. 

in  suits  against  the  United  States,  or  a  state,  360. 

in  suits  against  a  corporation,  360. 
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PRECEPT, 

to  sheriff,  to  snmmon  a  jary  on  a  commisaion  of  lonacy,  655. 

to  commit  party  to  prison  for  non-payment  of  coats,  693. 
PROCESS, 

of  sabpoBDa,  prayer  for,  357. 

of  injunction,  prayer  for,  358. 

of  ne  exeat,  prayer  for,  360. 

for  appearance.     See  Subposna,  Attachmuit. 

of  commitment  for  a  contempt,  696. 
PRO  CONFESSO.     iS^e  Bill  or  Complairt. 
PRODUCTION  OF  PAPERS, 

by  complainant,  order  for,  402. 

by  defendant,  petition  for,  431. 
*        order  fbr,  431. 
PUBLICATION, 

of  notice  of  order  to  appear,  as  to  non  resident,  or  absent  defendants,  &c. , 
396,  705.     See  Abskrt,  &o.  Dkvskdahts. 


R 

RECEIVER,  i 

notice  of  motion  for  order  of  reference  to  appoint,  581.  ^ 

affidavit  of  service  of,  521. 

order  of  reference  to  appoint,  522. 

assignment  to,  in  a  creditor's  suit,  522. 

proposal  of  names  for,  and  his  sureties,  525. 

bond  of,  525. 

master's  report  of  ^>pointment  of,  526. 
REGISTER, 

his  certificate  as  to  claims  to  surplus  moneys,  500. 

petition  to  appoint  him  guardian  ad  litem  in  a  partition  suit,  709. 
affidavit  of  service  of,  710. 
order  thereon,  710.  *' 

REHEARING, 

petition  for,  456. 
REMITTITUR,  468. 

notice  of  filing,  469. 

order  on  filing,  469. 
REPLICATION, 

to  plea,  409. 

to  answer,  435. 

petition  for  leave  to  withdraw,  430. 
REPORT, 

of  sale,  by  special  gnardian  of  an  infant,  645. 
by  committee  of  a  lunatic,  &c.,  672. 

of  commissioners  in  partition,  734. 
REPORT  OF  MASTER, 

upon  exceptions  to  answer  for  insufficiency,  422. 
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nEFORT— continued, 

exceptions  tOt  422. 
as  to  sofficieDcy  of  defendant's  examination,  on  third  answer  being  reported 

insafficient,  427. 
settling  issues  at  law,  482. 
of  sale  of  property ,  50 1 . 

order  to  confirm,  506. 
objections  to,  506. 

order  to  confirm,  so  far  as  not  excepted  to,  507. 
exceptions  to,  507. 

upon  petition  to  prosecute  in  forma  pauperis,  511. 
of  appointment  of  receiver,  526. 

of  amount  due  in  foreclosure  suit.     See  Bill  of  Foksclosurk. 
of  sale  in  foreclosure  suit,  620. 
on  petition  to  sell  real  estate  of  infant,  638. 
on  petition  to  appoint  general  guardian  for  infant,  646. 
on  a  reference  to  nominate  a  committee  of  a  lunatic,  662. 
as  to  necessity  for  sale  of  real  estate  of  lunatic,  670. 
on  bill  to  dissolve  marriage  because  of  adultery,  683. 
in  a  partition  suit,  that  a  sale  is  necessary,  714,  717. 
of  sale,  724. 
,  final  report,  After  sale,  726. 

I  that  a  partition  can  be  made,  728. 

r 


SALE  BY  A  MASTER, 
notice  of,  500. 
conditions  of,  500. 
master's  report  of,  501,  620. 
deed  by  master,  504. 
SCANDAL  AND  IMPERTINENCE, 
in  bill,  exceptions  for,  401. 
in  answer,  exceptions  for,  428. 

order  to  expunge,  on  report  of  master,  438. 
on  submission  to  exceptions,  429. 
in  proceedings  in  master's  office,  exceptions  for,  506. 
SECURITY  FOR  COSTS.     See  Costs. 
SEQUESTRATION, 

for  not  appearing,  382. 
order  for,  381. 

notice  to  tenants  to  attorn  to  sequestrators,  383. 
order  for  examination  of  a  claimant  pro  interesse  suo^  384. 
to  compel  appearance  of  a  corporation,  387. 
for  not  answering,  order  for,  394. 

upon  a  contempt  other  than  for  non-payment  of  money,  698. 
SIGNING, 

bills  of  complaint.     See  Bill  of  Complaint. 
^OL.  XL  103 
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STATE  OF  FACTS  AND  CHARGE,  491. 
SUBMISSION, 

of<muse,45Cr. 
SUBPCENA  TO  APPEAR,  S63. 

prayeT  for,  357. 
SUBPCENA  FOR  WITNESSES, 
before  sn  examiner,  439. 
before  a  muter,  493. 

on  execution  of  commisaion  of  lunacy,  657. 
SUPERSEDEAS, 

of  «  commisBJOD  of  lunac;,  667. 
SUPPLEMENTAL  BILL, 

to  introdace  new  matter  which  ezhted  at  the  time  of  filing  original  bill,  544. 
against  new  parties,  who  ongbi  to  have  been  made  defendants  to  the  original 

biU,  54S. 
againet  the  representatives  of  a  defendant  who  had  died  before  appearance, 

548. 
upon  the  bankruptcy  of  a.  defendant,  M9. 
petition  for  leave  to  file,  551. 
demnner  to,  552. 
plea  to,  553. 
SUPPLEMENTAL  BILL  IN  THE  NATURE  OF  A  BILL  OF  REVIEW,  458. 

order  for  leave  to  file,  458. 
SURETIES, 

in  a  bond  for  costs,  affidavit  of  justification  by,  405. 
in  a  bond  for  coats  un  appeal,  462. 
SURPLUS  MONEYS, 

on  a  rooTtf^e  sale,  claim  to,  498. 
notice  of  to  register,  498. 

order  of  reference  as  to  claims,  499.  ' 

certificate  of  register,  as  lo  claims,  500, 
8UKR0GATE, 

appeal  frem,  4T0. 
-   bond  on,  470. 
petition  of,  471. 

order  lo  answer,  473. 
answer  to,  473. 


w 

WARRANT, 

of  commitment  for  contempt  in  not  appearing,  374. 

to  sherifT  acting  as  aergsant-at-arms,  3B1. 

to  produce  lunatic,  Sic.  on  execution  of  commission  of  lunacy,  656. 
WITNESS, 

examination  of,  de  bene  esse,  436,  437,  438. 
before  an  examiner,  notice  of,  438. 
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WITNESS— contmun/. 

Babpcens  for,  439. 
demaner  by  witneu,  439. 
upon  a  commiuion.     See  CaHuiMioH. 
on  execuliaa  of  coniiuiBuoii  of  lun«oy, 
mbpcens  foi,  657. 
oath  to,  668. 
WRIT  OF  ASSISTANCE,  475. 
WRIT  OF  EXECUTION.     See  EwcimoF. 
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